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Reformatories 
Revenue Authorities 
School Attendance etc Orders 
Seamen 

Search Warrants 
Separation Order 
Sheriffs 


See title Criminat Law and ProcEDURE 
Coroners 

Local GovbrnIient » 

OouNTT Courts 

Courts Boyal Poroes 

Distress 

rviDENCE 

Pktr \ditton 

Ttpspass 

Poor Law 

Highways Streets and Bridges 

CouViTs 

Education 

Intoxicating Liquors 
JUR rBS 

PuBTic Authorities and Pubiio 

OrncBRs 

Intoxioatino Liquors Inns and 
Innkeepers Local Govern 

KENT rHEA^RES AND OtHBB 

Places of Entertainment 
Limitation of Actions 
Courts 

Local Government 
Lunatics and Persons op Unsound 
Mind 

Malicious Prosecution and Pro 

CEDURF 

Poor I aw 
Police 
Poor Law 
Prisons 

Bates and Bating 
Education 
Be VENUE 
Education 

Admiralty Shipping and Naviga 

TIOF 

Criminal Law and Procedure 
Husband and Wife , 

Sheriffs and Bailiffs 


'SoTF — For Criminal Law generally and the procedure upon inqmry into 
indictable oflenoes see title Criminal Law and Procedure^ vol IX 
pp 229 et seq For particular offences triable summarily reference is directed 
to the titles throughout the work which deal with the subject m&ctear of the 
cAeuoes. — ^E ds 
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MAINTENANCE 

See Babtardt , Husband and Wife , Infants and Childrbn , 
Lunatics and FihRSOns of Unsound Mind , Poor Law » 
Settlements Wills 

MAINTENANCE AND CHAMPERTY 

See Action 

MALICIOUS DAMAGE 

Ste AGricuLTURL Cbiwinal Law and Procedure, 
Damages Tort 

PAGE 

MALICIOUS PBOSECUTION AND PROCEDURE 669—699 

Fart I Malicious Prosecution a^d Abuse of Criminal 

Proceedings 670 

sect 1 What IS a Prosecution 6/0 

Sect 2 Who may be Liable as Prosecutor 672 

^ Sub sect 1 In General 672 

Sub sect 2 Master or Principal 673 

Sub sect 3 Corporations 674 

Sect 3 Remedy foi Malicious Prosecution 675 

Sub sect 1 The ioimer Mode of Redress 675 

Sub sect 2 Action foi Malicious Prosecution 676 

Sect 4 Essentials to an Action for Malicious Prosecution 677 

Sub sect 1 In General 677 

Sub sect 2 Termination of Proceedings in Plaintiff s 

Favour 677 

Sub-sect 9 Malice 679 

Sub sect 4 Want of Reasonable and Probable Cause 680 

Seot 5 Evidence in an Action for Malicious Prosecution 682 

Sub sect 1 In General 682 

Sub sect 2 Burden of Pi oof 683 

Sub sect 3 Evidence of Mahce 684 

Sub sect 4 Evidence of Absence of Reasonable and Probable 

Cause 685 

Sect 6 Malicious Procurement of Issue of Search Wanaut 687 

Sect 7 Damages « 688 

Fart II Malicious AsuBfi of Citil Frocbedingb 689 

Sect 1 In General 689 

Sect 2 Malicious Arrest of Person on Civil Process 693 

Sect 3 Malidoua Execution 695 

Sect 4 Malicious Presentation of Bankruptcy Petition 696 

Sect 5 llLihcious pM^tation of Winding-up Petition 697 

SBot 6 Mahcicnis Arrest of a Ship . 698 

6bot 7 Other Msjietoiis Proceedings . « « • 698 
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•> BeiiUiU 


Conspiracy^ • 

Contempt of Court * 

Criminal Law and Procodurt 
Dcmtajca . . • 

DehUrs Act 

Pibtresa - - 

Lttdeme 

Execution 

L ahe Imj ria > irncnt 
Injunction 
Junes 
JuriadiUion 

Justices 

Libel 

Magistratca 

Malice 

Malicious Injury to 1 roperty 

Mandamus 

Mtarepresentatii n 

Mistake 

heghgence 

Practice 


Public Authontiea and Public 
Officers 


Search Warrants 

Sheriffs 

Slander 

I art Principles of 
Trespass 

Trustee in Bankruptcy - 




AcnoK XjIMI^Tatiok of AcmoNb 
Cotjktf CouBirs Smbiifs akd 
Baujffs 

OFIMINAI* Law AOT PBOCEBtrBB « 
Tout Thadb andThai^eUnioks 
Contempt of Court Aitaghment* 

AND CoMMXTTAX. 

Criminaii Law and Procedure 
Damages 

Bankruptcy and Insolvbnot 

Distrebs 

Evidence 

Execution > 

Trespass 

Injunction 

Juries 

County Courts Courts Prao 
* TioB and Procedi re 
Magistrates 
LiBEE and &IiANDBB 
Magistrates 

Dj^ages Libel and Slander 
Tort 

Criminal Law and Procedure 
Crown Practice 
Misrepresentation and Praud 
Equity Mistake 
Negligence * 

Admiralty County Courts 
Executors and Admtnistra 
TORS Husband and Wife 
PRA onpE and Procedure 

Public AuTnoBiiiES and Pcblio 
Officers 

Criminal Law and Procedure 

Sheriffs and Bailiffs 

Libel and Slander 

Tort 

Trespass 

Bankruptcy and In 80 l\enoy 


MALTA 

See Dependencies and Colonies 

MANDAMUS 

See Grown Fbaotioe, MAQiSTR^ifiCBs 

MANOR 

See Copyholds, Beal Property and Chattelr RLAite 

MANOBIAL COUETS 

See OoFYHOLLs, Courts 

MANSLADGHTEB 

See Criminal Iiaw and Proofdurb* 
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TABIiB «» CoNTBNta. 


MAP 

See Evidbnob 

MARGARINE 
Set Food and Drugs 

MARINE INSURANCE 
See Insurance Shipping and Nvvication 

MARINE SrORES 

See Criminal Law and Procedure Trade and Trade Unions 

• 

MARINERS 

See Criminal Law and Procedure Fisheries Maspi r and 
Servant Shiiping and Namuaiion 

MARITIME COURfS 

* See Admiralty , Courts , Shipping and Navigation 

MARITIME LIEN 
See Lien , Shipping and Navigation 

MARKET GARDEN 
See Agricui^rb 

MARICET OVERT 

See Criminal Law and Progbdurb Mareeib and Fairs , Sai i 

01 Goods 



ABBEEVIATIONS 

USED IN THIS WOllK 


A.0 (preceded by date) 

A O 
Act 

Ad. A El 

Adam 

Add 

Adv Gen. 

Ale AN 

Ale Reg Gas 
Aleyii 
Amb 
And 

Andr 

Anon 
Anet 
App Caa 

Arkley 

Arm MAO 

Am 

Am A M 
Asp M L O 
Atk 

Ayl Pan 
Ayl Par 

B AAd 

B AAld 

B AO 

B AS 

Bac Abr 
Bad Ot Caa 

Baild 

« 

BaU AB 
Bankr A Ina B 


Law Reports Appeal Oases Etouse of Loifts since 
1890 [1891] A O) 

Attorney General 

Acton 8 Reports Prize Causes 2 vols 1809 — 1811 
Adolphus and Lllis s Reports King s Bench and 
Queen s Bench^ 12 vols 18 14 — 1842 
Adam s Justiciary Reports (Scotland) 1893 — (current) 
Addams Ecclesiastical Reports 3 vols 1822 — 1826 
Advocate General 

Alcock and Napier s Reports King s Bench (Ii eland) 

1 vor 1^13—1833 

Alcock 8 Registry Oases (Ireland) 1 vol 1832 — 1841 
Aleyn s Reports Kings Bench fol 1 voL 1646 — 1649 
Ambler s Reports Chancery 2 vols , 172 d — 1783 
Anderson s Reports Common Pleas fol 2 parts in 
one vol 1533—1606 ' 

Andrews Reports King s Bench fol , 1 vol 1737 — 
1740 

Anonymous 

Anstmther s Reports Exchequer 3vol& 1792 — 1797 
Law Reports Appeal Cases House of Lords 15 vols 
1876—1890 

Arkleys Justiciary Repoits (Scotland)i 1 vol 1846 — 
1848 

Armstipng Macartney and Ogle s Civil and Criminal 
Reports (Irelan^ 1840 — 1842 
Arnold a Reports Common Pleas, 2 vols , 1838 — 1839 
Arnold and Hodges Reports Queed s Bench 1 vol 
1840—1841 

Aspinall 8 Mantizpe Law Oases 1870 — (current) 
Ashburner s Pnn^les of Eqmty 1902 
Atkyns Reports Chancery 3 vols 1736 — 1754 
Aylme s New Pandect of Roman Civil I^w 
Aylrffe s Parergon June Canonici Anglicani 

Bamewall and Adolphus Reports King s Bench« 
5 vols 1830—1834^ 

Barnewall and AlderSon s Reports, Rung s Benoh| 
5 vols 1817—1822 

Bamewall and Cresswell's Reports King s Bench, 
10 vols 1822—1830 

Best and Smith s Reports Queen s Bench 10 vols., 
1861—1870 
Bacon s Abridgment 

Bail Court Oases (Lowndes and Maxwell) 1 vol » 
1852—1854 s 

Baildon s Select Cases in Chancery (Selden Society 
Vol X) 

Ball and Beattys Reports Ohanoery (Ireland) 

2 vols. 1807—1814 

Bankruptoy and Insolvency Beports^ 2 vols. 1853— 



Bmt 

Bttr ftAiut 
Bam (oh) 

Bam (kb) 

Barnes 

Batt 

Beat 

CckaT 

Beay ft Wal 

Beaw 

Bellewe 

Bell O O 
Bell Gt of Sees 

Bell Ct of Seas fol 

Bell Diet Deo 

Bell Sc App 

Belt SfSup 

Beni 


Ben ft D 
Bing 

Bing (no) 

Bitt Fiac Gas 

Bitt Bep in Gh^ 

B1 Gom 
B1 D ft Oab 


Bh 

Bli (N 8 ) 

Bos ft P 

Bos ft P (N B ) 

Blliet 
Bro Abr 
Bro O 0 
Bro Eco Bep 

Bro Cn o) 

Bro Gas 
B^ Bupp to Mot 

Bvou Bgnop 

nr^4tBiiig 4 


Barron ft Arnold s Bleotaum Oases 1 toI 184S-^1846 
Barron ft Austin s Election Gases 1 vol , 184^ 
Barnsrfttston s Beports CSianoexy fol 1 vol , 1740— 
1741 

Bamardiston s Beports BTing s Bench^ fol ^ 2 yola | 
1726—1734 ^ 

Barnes Notes of Cases of Practice^' Common Pleas 
1 vol , 1732—1760 

Baity 6 Beports ICing s Bench. (Ireland) 1 vol > 1825 
—1826 

Beatty s Beports Chancery (Ireland) 1 voL, 1813 — 
1830 

Beayan s Reports Bolls Oouit 36 vols 1838 — 1866 
Bea\an and Walfoid s Railway Paihamen tar *r Gases 
1 vol 1846 

Beawes a Lex Mercatoria 

Bellewe a Gases tewp Richard II King s Bench 
1 vol 

T Bell s Grown Gases Reserved 1 vol 1868 — 1860 
B Bell s Decisions Gom t of Session (Scotland) 1 yoL, 
1/90—1792 

B Bell s Decisions Court of Session (Scotland) 
fol 1 vol I'^04r-1795 

S S Bell s Dictionary of Decisions Court of Session 
(Scotland) 2 vols 1808 — 1833 
S S Bell B Scotch Appeals House of Lords 7 vols 
1842—1800 

Belt a Supplement to Vesey Sen OhaBoery 1 vol 
1746— 1766 

Benloe a (or Bendloe s) Beports Bang s Bench and 
Common Pleas fol 1 vol 1616 — 1627 
Benloe and Dalison s Repoits Common Pleas fol 

1 vol 13 17—1679 

Bingham b Beports Common Pleas 10 vols 1822 — 
1634 

Bingham s Now Cases Common Pleas 6 vols , 1834 
—1840 

Bittleston s PractfSe Cases in Chambers under the 
Judicature Acts 1873 and 18/5 1 vol 187o — 1876 
BittleBton*’s Beports in Chambers (Queen s Bench 
Division) 1 vol 1883 — 1884 
Blackstone s Commentaiies 

Blackhom Dundas and Osbornes Beports Praotioe 
and Nisi Prius Hreland) 1 vol 1846—1648 
Bligh 8 Reports House of Lords 4 vols 1819 — 1821 
Bligh B Reports House of Lords New Series 11 
vols 1827—1837 

Bosanquet and Puller s Beports Common Pleas 
3 vols 1796—1804 

Bo^linquet and Puller s New Reports Common Pleas 

2 vols 1804 — 1807 

Braoton De Legibus et Consuetudmibus Anglias 
Sm J Brooke s Abridgment 

W Brown s Chancery Beports, 4 vols , 1778 — 1794 
W O’ Brooke s Ecolesiastical il^ports Privy Council, 
1 vol 1850—1872 

3ir B Brooke 8 New Oases 1 vol 1516 — 1568 
J Brown s Cases m Parliament 8 vols 1702 — 1800 
M P Brown a Supplement to Monson s Dioiaonaxy 
of Decisions Court of Session (Scotland), 5 vols. 

M P Brown a Synopsis of Decisions Court of Session 
(Scotland) 4 vols 1532—1827 
Imdenp and Bingham’s Beports Oonmum Pleas. 
9 vo&l 1819—1622 





fiMd 

Bixytm 

Brown A Lush, 

Brownl 

Bruce 

Buchan 

Buck 

Bulat 

Bunb 

Burr 

Burr S 0 
Burrell 


Biodilcdt ttobd BoitdiMiurtioftl Beports, 

Pncw Ocmncd 1 rd * ITM — ^1864 

Brow^ Justioiary Beporte (Sootbad}, S Tob , 1842-^ 
1845 

Browning imd Lushingtonb Beports, Admiralty, 
1 vol , 1863—1866 

Brownlow and Goldesborough a Beporta Common 
Pleas 2 parts 1569 — 1624 

Bruce s Decisions Court of Session (Scotland} 1714 
—1715 

Buchanan's Beports Court of Session and Justiciary 
(Scotland) 1806—1813 

Buck s Cases m Bankruptcy 1 vul 1816 — 18^0 

Bulstrodes Beports Kings Bench fol 3 parts m 
1 vol 1610—1626 

Bunbury sBepoits Exchequer fol IyoI 1*713 — 1741 

Burrow B Bepoits Kings Bench 5 vols 1756 — 1772 

Burrow s Settlement Cases King s Bench 1 yol 
1733—1776 • 

Burrell s Imports Admiralty ed by Marsden 1 vol 
1648—1840 


0 A, 

O B 

C b (N 8) 

CCA 
O 0 Ct Gas 

O L B. 

0 P D 

O &P 

Gab &El 

Cald Mag Gas 
Calth 

Camp 

Carp Pat Cas 
Gar & Ear 

Car A M 

Cart 

Garth 

Cary 

Cas in Ch 
Cas Pract K B 
Cas Sett 


Cas temp Fmoh 
Cas temp King 


Cas temp Talb 
Oh, (preceded by date) 


9^ App 
<ai D 
CH Sob 


Court of Appeal 

Common Bench Bepoits 18 vols 1845—1856 
Common Bench Bepoits New Senes 20 vols , 1856— 
1865 

Court of Criminal Appeal 

Central Criminal Court Oases (Sessions Papers) ^834 
— (ourient) 

Common I aw Beports 3 vols 1853 — 1865 
Law Beports Common Fleas Division 5 vols 1875 
—1880 

Carrington and Payne s Bepoits NisiPnus 0 vols , 
1823— 1841 

Cababe and Ellis s Bepoits Queen s Bench Division 
1 vol 1882—1885 

Caldecotts Magistrates Gases 1 vol 1777 — 1786 
Calthrop s City of I ondon Oases, King s Bench 1 voL 
1609—1618 

Campbell s Beports Nisi Pnus 4 vols,, 1807 — 1816 
Oarpmael s Patent Gases 2 vols 1602—1842 
Cairington and Kirwan s Beports Nisi Prms 3 vols,, 
1843—1863 

Carrington and Marshman s Beports Nisi Pnus 
1 vol 1841—1843 

Carter s Bepoits Common Pleas ful 1 voL 1664— 
1673 

Carthew s BejKirtB, King s Bench fol. 1 voL, 1687 — 
1700 

Cary s Beports Ohancety 1 vol 
Gases in Chancery foL 3 parts, 1660 — 1697 
Cases of Practice King s Bench 1 voL 1666—1775-* 
Cases of Settlements and Eemovals, 1 vol 1689— 
1727 

Cases ifemp Finch Chancery fol , 1 voL 1673 — 1680 
Select Ca^ temp King Chanceiy foL 1 vol 1724 
—1733 

Cases in Equity bmp Talbot foL 1 yol 1730 — 1737 
Law Bepoits, Chaiioery Division ainoe 1890 (iy 
[1891] 1 Ok) 

Law Bejiorts, uhanoery Appeals 10 volS,, 1865— 1875 
Law BeTOrts, Obancery Division 45 vole. 1875—1 890 
Ohmtoraer Bobmsen s Beports Adimrfdtyi 6 vola, 
1708—1808 
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Abbesyiations 


Ohar Pr Oas 
Char Cham Cas 
Ghit 

Cl & Fin. 

Olay 

dif & Bick 

Ohf A Steph 

Cookb Rowe 
Co Ent 
Co Inst 
Co Litt 
Co Rep 
Coll 

Coll Jiuid 
Colles 
Colt 
Com 

Com Oas 
Com Dig 
Comb 

Oouf ft Law 

Cooke ft A1 

Cooke Pr Gas 

Cooke Pr Reg 

Coop C 
Coop Pr Oas 

Coop temp Brough 

Coop temp Cott 

Corb ft D 
Couper 

Cowp 

Cox C O 
Cox ^ Atk 

Cox Bq C 48 
Oox, M ft H 

Or ft J 

Or ftM 

QrJA ftR 

Or ftPk. 

Or App Rep 
Qtmw ftD 


Charley a New Practice Reports^ 3 vole , 1876 — 1876 
Cbarley*8 Chamber Oases 1 voJ 1876 — 1876 
Chittya Practice Reports Kings Bench, 2 vola 
1770—1822 

dark and Fmnelly s Reports House of Lords 12 
vols 1831—1846 

Clayton^s Reports and Pleas of Assises at Yorke 

1 vol 1631—1660 

Ckfford and Rickards Locus Standi Reports, 3 vols. 
1873—1884 

Clifford and Stephens Locus Standi Reports, 2 vols 
1867—1872 

Cockburn and Rowes Election Oases 1 vol 1833 

Coke s Entiles 

Coke s Institutes 

Coke on Littleton (1 lust.) 

CokesR^orts 13 ports lo72 — 1616 

CoUver s Reports Chancery 2 vols 1844 — 1846 

Colies Cases m Parliament 1 vol 1697 — 1713 
Coltman s Registration Cases 1 vol 1879 — ]88o 
Comyns Reports Xing s Bench Common Pleas and 
Exchequer^ foil 2 vols , lOOo — 1740 
Commercial Oases 189o — (cuirent) 

Comi^ibacl^s Reports Kings Bench fol 1 vol 
1680—1698 

Connor and I awson s Reports, Chancery (Ireland) 

2 vols 1S41 — 1843 

Cooke and Alcock s Reports King s Bench (Ireland) 

1 vol 1833— 1834 

Cooke 8 Practice Reports Common Pleas 1 vol 
1706—1747 

Cooke a Practical Register of the Common Pleas 
1 vol 1702—1742 

G Cooper 8 Reports Chancery 1 vol 1792 — 1816 
C P Coopers Reports Chancery Practice 1 vol 
1837—1838 

O P Cooper s Oases temp Brougham Chancery 

1 vol 1833—1834 

C P Cooper s Cases temp Cottenham Chancery 

2 vols 1846 — 1848 (and miscellaneous earlier cases) 
Corbett and Daniell s Election Cases 1 vol 1819 
Couper 8 Justiciary Reports (Scotland) 6 vols 1863 

—1886 

Oowpei 8 Reports Kmg s Bench 2 vols 1774 — 
1778 

B W Cox s Criminal Law Cases, 1843 — (current) 

Cox and Atkmson s Registration Appeal Oases 1 vol 
•1843—1846 

S O Cox 8 Equity Oases 2 vols 1745 — 1797 
Cox Macrae and Heitslet s County Oourto Oases and 
Appeals VoLL 1846—1862 
Crompton and Jervis s Reports Exchequer 2 vols. 
1830—1832 

Crompton and Meeson s Reports Exchequer. 2 vols 
1832—1834 

Crompton Meeson and Rosooe’s Reports, Exohequex 
2 vols 1834—1836 

Phillips’ Reports Chancery, 1 voL 1840— 

8 Onminal Appeal Reports 1909 (ourrent) 
viamord and Dix s Ckreuit Cases (IreliMid) S vols., 
1638—1846 
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Qraw & D Abr 0 

Gross Insolv Gas 
Gnpps Ghuroh Gas 
Cro Oar 

Gro Eliz 

Gro Jao 

Oni Dig 
Gunn 

Ourt 


Crawford and Dix a Abridged Gases (Ireland}^ 1 yol 
1837—1838 

Oresswell s Insolvency Gases, 1 vol 1827 — 1829 
Cnj^ Chorch and Clergy Cases 2 parts 1847 — 1850 
Croke s Keports temp Charles I King s Bench and 
Common Pleas 1 vol 162o — 1641 
Croke 8 Beports temp Lhzabeth Kings Bench and 
Common Fleas 1 vol 1582 — 1603 
Groke s Beports temp James I King's Bench and 
Common Pleas 1 vol 1603 — 1625 
Cruise 3 Digest of the I aw of Beal Property 7 vols 
Cunningham s Beports King s Bench foJ 1 vol 
1734— 173o 

Curteis Ecclesiastical Reports 3 vole 1834 — 1844 


Dalr 

Dan 

Dan A LI 

Day & Mer 

Dav Pat Cas 
Dav Ir 

Day 

Dea & Sw 
Deac 

Deac & Oh 

Dears & B 

Deals C C 
Deas A And 

DeG 

DeG F & J 

De G A J 

De G J & Sm 

De G M A G 

De G & Sm 

Delane 

Den 

Dick 


Dods 
Donnelly 
Doug El Cas 
Doug (k b ) 
Dow 

Dow & 01 
Daw A Lu 


Daliymple s Decisions Court of Session (Scotland) 
fol 1 vol 1698—1720 

Darnell 8 Bepoi ts nExchequer in Equity 1 vol 1817 
— 1823f 

DausonLand I loyd s Mercantile Gases 1 vol 1 828 — 

1829 

Davison and Men^ale s Beports, Queen s Bench 
1 vol 1843—1844 

Davies Patent Cases 1 vol 178o — 1816 
Davj 8 (or Davies or Davy s) Reports (Ireland) 
Ivol 1604—1611 

Day B Election Cases 1 vol 1892 — 1893 
Deane and bwabey a Ecclesiastical Repoi ts ^ vol 
1853—1857 

Deacon s Beports Bankruptcy 4 vols 1834 — 1840 
Deacon and Chitty s Beports Bankruptcy 4 vols , 
183>— 183o 

Dearsly and Bell s Crown Cases Beserved 1 vol 
18o6— 18o8 

Dearsly a Ciown Oases Beserved 1 vol 1852 — 1856 
Deas and Anderson s Decisions (Scotland) o vols 
1829—1832 

De Gex s Reports Bankruptcy 1 vol 1844: — 1848 
De Gex Pisher and Jonee s Reports Chancery 
4 vols lbo9 — 1862 

Do Gex and Jones s Reports Chancery 4 vols 1857 
—1859 

De Gex Jones and Smith's Beports Chancery 
4 vols 1862 — 1860 

De Gex Macnaghten and Gordon s Beports Chan- 
cery 8 vols 1851 — 18o7 

De Gex and Smale s Reports Chancery 5 vols 1846 
— 18o2 

Delane s Decxsions I^vision Courts 1 vol 1832 — 

1830 

Denison s (brown Cases Beserved 2 vols 1844 — 16^2 
Dickens Beports Chancery 2 vols 1559 — 1798 
Justinian's Digest or Pliiidects 

Dirleton s Decisions Court of Session (Scotland) 
fol 1 yob 1665—1677 

Dodson 8 Reports Admiralty 2 vols 1811 — 1822 
Donnelly s Reports, Chancery 1 vol 1836 — 1837 
Douglas Election Oases 4 vols , 1774 — 1776 h 
D ouglas Reports R^gs Bench 4 yds 1778 — 1786 
Dow B Beports House of Lords, 6 yok , 1812 — 1818 
Dow and Clark's Beports House of Lords, 2 yols , 
1827—1682 

Dowling and Lowndes' FracUoe Beports, 7 yoi«» 
1843—1849 
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Abbrkviatioks 


Dow ft Siy (kb) 
Dow d By (M 0 ) 
Dow & By (n p ) 
Dowl 

Dowl (h s) 

Dr ftWal 
Dr & Wax 

c 

Drew 

Drew & Pm 

Dnnkwater 
Drury temp Nap 

Drury teny^ Sug 

Dugd Ong 
Dunl (Ofc of Sesa ) 

DuuDing 

Duiie 

Dyer 

E. ft B 

E ftE 

E B ft E 

Eag ft Y 
East 

East P O 
Eoo ft Ad 

Eden 

Edgar 

Edw 

Elohiea 

Eng Pr Oas 
Eq Oas Abr 

Bep 

top 

Exdti 

Eau D 


t *V 

V ofSeaa.) 

SW Ooll (wiib date} 


Dowhng and Byland sBeporta Eing sBenoh, 9To!a , 
1822—1827 

Dowling and Byland's Magietrates Cases 4 vole 
1822—1827 

Dowhng and Byland a Beporta Nisi Prius 1 part 
1822—1823 

Dowhng 8 Practice Beports 9 vole 1830 — 1841 

Dowhng s Piactice Beports New Senes 2 vols 
1841—1843 

Drury and Walshs Reports Chancery (Deland) 
2 vols 1837—1841 

Drury and Warrens Beports Chancery (Deland), 
4 vols. 1841 — 1843 

Drewry s Bepoits Chancery 4 vols 1832 — 18o9 

Drewry and Smale s Beports Ohanceiy 2 vols 1859 
—1886 

Drink water s Beports Common Pleas 1 vol 1839 

Drury^ Beports temp Napier Chancery (Deland) 
1 vol 1858—1869 

Drury s Beports temp Sugden^ Chancery (Deland) 
1 vol 1841—1844 

Dugaale s Origines Jundiciales 

Dunlop Coui^of bession Cased (Scotland) 2nd senes 
24 vols 1838—1862 

Dunnings Beports Kings Bench 1 voL 1753 — 
1764 

Dune B Decisions Court of Session (Scotland) foL 
1 vol 1621—1642 

Dyer’s Beports King’s Bench 3 vols 1513—1581 


Elhs and Blackburn s Beports Queen a Bench 
8 vols 1862—1868 

Ellis and Ellis s Beports Queen s Bench 3 vols 
1868—1861 


Ellis Blaokbui-n and Elhs s Beports, Queen s Bench 

1 vol 18o8— 1860 

Eagle and Youi^e s Tithe Cases 4 vols 1223 — 1826 
East a Beports King s Bench 16 vols 1800 — 1812 
East B Pleas of the Crown 

Spinks Ecdesiastical and Admiralty Beports 2 vols 
1863— 18oo 

Eden s Beports Chancery 2 vols 1767 — 1766 
Edgar s Decisions Court of Session (Scotland) fol . 
1724—1726 

Edwards Beports Admiralty 1 vol 1808 — 1812 
Elchies Decisions Court of Session (Scotland) 

2 vols 1733—1754 

Boscoes Enghsh Prize Cases 2 vols 1745 — 1868 
Abridgment of Cases m Equity fol 2 vols 1667— 
1744 

Eqiuty Beports 3 vols. 1863 — 1855 
^pinasse s Beports, Nisi Pnua 6 vols , 1793 — 1810 
Exchequer Beports (Welsby Hurlstone and Gor 
don)L 11 vols .1847— 1856 

Law Beports £bccheqaer Division, 6 vols 1876 — 
1880 


Poster and Fmlaacms Beports Nisi Pnus 4 vols 
1856—1867 

XVsser, Court of Session Cases (Scotland) 6tih senes. 
1906 ' 

of Advocates, Odlechoii of Deoisiona, Court 
sf Session (Scotland), fol « 1st snd 2ud senes 
SI vols 1752—1826 
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Fac. GolL (n s) (with 
date) 

Falc. 

Falc & Fitz 
Perg 
Fitz G 

Fitz Nat Brev 
FI &K 

Fonbl 

For 

Forb 

Fort De I aud 
Fortes Bop 
host 
Fount 

Fox & 8 Ir 

Fox & S Reg 

Freem (oh ) 
hieein (kb) 


Faculty of Advocates Oolleotionof Decisions Oouit 
of Session (Scotland) New Senes, 16 vole , J82o— 
1841 

Falconer’s Deoisions Court of Session (Scotland) 
2 voUk fol 17-14— 17ol 

Falconer and Titzherbert s Election Oases, 1 vol 1 83o 
—1838 

Ferguson s Consistonal Decisions (Scotland) 1 vol 
1811—1817 ' 

Fitz Gibbons Reports, King s Bench, fol 1 vol 
1728—1731 

Fitzberbeit s Natura Brevium 

Flanagan and Kelly s Repoi ts Rolls Com t (Ii eland) 

1 vol 1840—1842 ^ 

Fonblanques Reports, Bankruptcy, 2 paits 1819 — 
18o2 

Forrest s Repoi ts rxchequer 1 vol 1800 — 1801 
Forbes Decisions Court of Session (Scotland) fol 
1 vol 1J05— 171^5 

Fortesoue Laudibus Legiim Anglise 
Fortesoue s Reports fol 1 vol 1692 — 1736 
Foster s Crown Gabes 1 vol 1743 — 1760 
Fountambfidi s Decisions Court of Session (Scotland) 
fol 2 vols 1678—1712 

M 0 Fox and T B C Smith s Reports Bang s 
Bench (Ireland) 2 vols 1822 — 182o 
J S Fox and C L Smiths Registration Cases 
1 vol 1886—1890 

Freeman s Reports Chancery 1 vol 1600 — 1706^ 
Freeman s Reports King s Bench and Common 
Pleas 1 vol 1670 — 1704 


Gal & Dav 

Gale 
Gib Cod 
Gifl 
Glib 

Glib C P 
Glib (oh ) 
Oilm iSb F 


01 &J 
Glanv 

Glanv El Oas 

Glascock 

Godb 

Gouldsb 

Gow 

Owill 


Gale and Davison s Reports Queen s Bench 3 vols 
1841—1843 

Gale 8 R^orts Exch^uer 2 vols 1835 — 1836 
Gibson s Codex Juris Ecclesiastici Anglicani 
Giffard s Repoi ts Chancery 5 vols ISoi — 1S66 
Gilberts Cases in liaw and Eqmty 1 vol, 1713— 
1714 

Gilberts History and Practice of the Court of 
Common Pleas 

Gilbert s Reports Chancery and Exchequer fol 
1 vol 1706—1726 

Gilmour aud Falconers Decisions Couit of ^oh ion 
(Scotland) 2 parts Parti (Qi Imour) 1661 — lb66 
Part II (Falconer) 1681 — 1686 
Glyn and Jameson s Reports Bankruptcy 2 vols 
1819—1828 

Glanville De Legibus et Consuetudinibus Re^ni 
Angliss 

Glan^ie s Election Cases 1 vol 1623 — 1624 
Glascock a Reports (Ireland) 1 vol 1831 — 1832 
Godbolts Reports, Kings Bench Common Pleas 
and Exchequer 1 vol lo74 — 1637 
Gouldsborough a Reports Queen s Bench and King a 
Bench 1 vol lo86— 1601 
Gow s Reports Nisi Pnus 1 vol 1818 — 1820 
GwiUim 8 Tithe Cases, 4 vols , 1224 — 1824 ^ 


H &0 
H AN 


Hurlstone and Ooltman s Reports Exchequer, 4 vols 
1862—1866 

Hurietone and Nottaan a Beporte, Bxohequer 7 vola 
1866—1862 
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H T Oas 
Hag Adm 
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Ha^ Eoo 
Hailes 

Hale C r 
Hale P 0 
Ear & }luth 

Hot &W 

Haro 

Hard 

Hare 

Hawk P O 
Hayes 

Hayes A Jo 

Hem A M 

Het f 

Hob 

Hodg 

Hog 

Holt (ADM ) 

Holt (eq ) 

Holt (kb) 

Holt (N p ) 

Home Ot of Sess 

Hop A Colt 

Hop A Ph 

Horn & H 

Hov Suppl 

Hbd A B 

Hume 

Hut 

Hy ^ 


I 0 li E 
I Ch.E 
1 Bq E. 
IKE. 


Hall and Twells Reports Chancery^ 2 vols 1848— 
1850 

Hurlstoue and Walmsley s Reports ESzohequer 

1 vol 18*10- 1841 

Claik s Reports House of Loids 11 vols 1847 — 1866 
Haggard s Repoits, Admiralty 3 vols , 1822 — 1838 
Haggard a Goiisistorial Repoits 2 vols 1 i89 — 1821 
Haggard a Ecclesiastical Reports 4 vols 1827 — 1833 
Hailes 8 Decisions (ouit of Session (Scotland) 

2 vols I <66 — 1<91 
Hale 8 Common T aw 

Hale 8 Pleas of the Crown vols 
Harrison and Rutherfiiid s Reports Common Pleas 
1 vol 1865—1866 

Haiiison and Wollastons Reports Kings Bench 
and Bail Court 2 vols 183o — 1836 
Harcarse s Decisions Court of Session (Scotland) 
fol Cvol 1681 — 1691 

Haidres^ Repo^te^ Exchequer ful 1 vol 1655 — 16b9 
Hare 8 Repoits Chancery 11 vols 1841 — 1853 
Hawkins s Pleas of the Crown 2 vo^s 
Ha>ee s Reports Exchequer (Ii eland) 1 vol 18 iO — 
1832 

Hayes and Jones s Repoits Exchequer (Ireland) 

1 vol 1832—1834 

Hemming and Miller a Reports Chancery 2 vols 
1862—1860 

Hetley s Reports Common Pleas fol I vol 1627 — 
1631 

Hobaits Reports Common Pleas fol 1 vol 1613 
—1620 

Hodges Repoits Common Pleas 3 vols 183o — 

1837 

Hogan s Reports Rolls Court (Ireland) 2 vols 1816 
—1834 

W Holt s Rule of the Road Cases Admiralty 1 vol 
1863—1867 

W Holt s Equity Reports 1 vol 1846 
bir John Holt s Reports Kin^ s Bench fol 1 vol 
1688— 1< 10 

h Holt s Repoits, Nisi Pnus 1 vol 181 o — 1817 
Home s Decisions, Court of Session (Scotland) 
fol t vol 173o — 1<44 

Hopwood and Coltman s Registiation Cases 2 vols 
1868—1878 

Hopwood and Philbnck s Registration Cases 1 vol 
1863—1867 

Horn and Huilstone s Repoits Exchequer 2 vols 
1838-1839 

Hovenden s Supplement to Vesey Jun s Reports, 
Chancel j 2 vols 1753 — 181 
Hudson and Biookes Reports Kings Bench and 
Exchequei (Ireland) 2 vols 1827 — 1831 
Humes Decisions Court of Session (Scotland) 
1 vol 1/81—1822 

Hutton 8 Repoits Common Pleas fol 1 vol 1617—* 
1638 

Henry Black&tone s Reports Common Pleas 2 volai.« 
1788—1796 

lush Common Law Reports, 17 vols 1849 — 1860 
Insh Chancery Reports, 17 vols 1850—1867 
Irish Equity Reports 13 vols 1838—1861 
Ixisk Law Reports 13 vols , 1838—1861 
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I L T 

I B (preceded by date) 
I B if L 
I B Eq 
Ir Oirc Cab 
It Jut 

Ir L Bee let eer 
Ir L Beo (n b ) 

Itt 


Irish Law Tunes 1867 — (eurrent^ 

Irish Beporta since 1893 (s g [1894] 1 1 B ) 

Irish Beports Common Law 11 vofi 1866—1877 
Irish Beports Equity 11 vols 1866 — 1877 
Irish Circuit Cases 1 vol , 1841 — 1843 
Irish Jurist 18 vols 1849 — 1866 
Law Becorder (Ireland) 1st senes 4 vols 1827—* 
1831 

Law Becorder (Ireland) New Senes 6 vols . 1833— 
1838 

Irvine s Justiciary Beports (Scotland) 6 vols 1852 — 
1867 


J Bridg 
J P 

J Shaw Just 
Jac 

Jac A W 
Jebb C C 
Jebb & B 
Jebb A S 
Jenk 

Jo & Oar 
Jo & Lat 
Jo Ex Ir 
John 

John A H 
Jut 

Jut (ns) 
Just Inst 


Sir John Bridgman s Beports Common Pleas fol 
1 vol 1613—1621 

Justice of the Peace 1837 — (current) 

J Shaw s Justiciary Beports (Scotland) 1 vol 1848 
—1852 

Jacob s Beports Chancery 1 vol ^ 1821 — 1823 
Jacob and Walher s Beports ([l^ncery 2 vols 1819 
—1821 

Jebb B Crown Cases Reserved (Ireland) 1 vol 1822 
—1840 

Jebb and Bourke s Beports Queen s Bench (Ireland) 

1 vol , 1841—1842 

Jebb and Symes Beports, Queen s Bench (Ireland) 

2 vols 1838—1841 

Jenkins Bepoits 1 vol 1220 — 1623 > 

Jones and Carey s Beports Exchequer (Ireland) 
1 vol 1838—1839 

Jones and La Touche s Beports Chancery (Ireland) 

3 vols 1844—1846 

T Jones Beports Exchequer (Ireland) 2 vols 1834 
—1838 

Johnson s Beports Chancery 1 vol 1858 — 1860 
Johnson and JEIemming s Beports Chancery 2 vols 
1860—1862 

Juiist Beports 18 vols , 1837 — 1854 

Junet Beports New Senes 12 vols 1855 — 1867 

Justmian s Institutes 


E & G 
E &J 

E B (preceded by date) 

Eames Diot Dec 

Eames Bern Dec 

Eames Sel Deo 

Eay 

Eeb 

Keen 

Eeil 

Eel 

KeL W 
Eeny 


Keane and Grant a Begistration Cases, 1 vol 1854 — 
1862 

Eay and Johnson s Beports Chancery 4 vols 
18o3— 18o8 

Law Beports Kang s Bench Division since 1900 
{e g [1901] 2KB) 

Eames Dictionary of Decisions Court of Session 
(Scotland) fol 2 vo^ 1540 — 1741 
Eames Remarkable Decisions Court of Session 
(Scotland) 2 vols 1716 — 17o2 
Eames Select Decisions Court of Session (Scotian^ 
1 vol 1752—1768 

Kay s Beports Chancery 1 vol , 1853 — 1854 
Eeble s Bsports fol 3 vols 1661 — 1677 
Keen s Beports Bolls Court 2 vols 1836 — 1838 
Kedwey 8 Reports, B^g 8 Bench fed, 1 vol 1327 — 
1578 ^ 

Sir John Kelyng s Beports Crown OaseSi fol , 1 vol , 
1662—1707 

W Kelynges Reports, fol 1 vol , Ghanoery, 1730 — 
1732 KingsBmoh fol 1731—1784 
Kenyons Notes of Oases King’s Bench, 9 vols, 
1753—1759 



Abbkstiatioks 


xltv 


Keat Um ) Ohanoery Oases m Yol IL of Kenyon s Notes of 

Oases, 1763— 17fi4 

Eilkemui Ejdkeitaa*s Decisions, Court of Session (Scotland) 

fol IvoL 1738—1752 

Knapp Knapp s Eeports Pnyy Council 3 yols , 1829—1836 

Kn A Omb Knapp and Ombler s Election Oases 1 toI , 1834 — 

1835 


L.A 

L ft Q temp Flunk 

L ft G temp Sugd 

L & Welsh 

L G B 
L J 

li. J (ADM ) 

L J (BOY) 

L J (OH ) 

L J fo p) 

It J (bcod ) 

L J (BX ) 

L J (ex £Q ) 

L J (X B or Q B ) 

L J (M o) 

L JtN C 

L J (O 8 ) 

L J (p) 

L J (P ft M ) 

L J (p o) 

L J (P M ft A ) 

L M ft P 

L B 

L B A ftR 

LECCE 

L B 0 P 
L B Eq 
L B Exch 
L B H L 

L B Ind App 

Cl B. Ind. App Supp 
Vol 

L B Ir 

L B.P O 
L B P ft D 

JLE Q B 
Xi B. So ft Div 


liord Advocate 

Lloyd and Goold s Beports temp Plunkett Chancery 
(Ireland) 1 vol 1834—1839 
Lloyd and Goold s Beports temp Sugden Chancery 
(Ireland) 1 vol 1836 

Lloyd and Welsby s Commercial and Mercantile 
Cases 1 vol 1829 — 1830 
Local Gkivemment Beports 1902 — (current) 

Law Journal 1866 — (ctirrent) 

Law Journal Admiruty I 860 — 1876 
Law Journal Bankruptcv 1832 — 1880 
Law Journal Chancery 1822 — (current) 

Law Journal Common Pleas 1822 — 1876 
Law* J oumal Ecclesiastical Cases 1 866 — 1 87 6 
Law Journal Exchequer 1830 — 1876 
Law Journal Exchequer in Equity 1836 — 1841 
Law Journal Eing^s Bench or Queens Bench 
1822 — (current) 

Law Journal Magistrates Oases 1826 — 1896 
Law Journal Notes of Oases 1866 — 1892 (from 1893 

IIAA TjAYV 

Law Journal Old Senes 10 vols 1823 — 1831 
Law Journal Probate Divorce and Admiralty 1876 
— (current) 

Law Journal Pi obate and Matrimonial Cases I 808 — 

1869 1866—1875 

Law Journal Pnvy Council 1866 — (current) 

Law Journal Probate Matrimonial and Admiralty 
1860— 1860 

Lowndes Maxwell and Pollock s Beports Bail 
Court and Practioe 2 vols 1860 — 1861 
Law Beports 

Law Beports Admiialty and Ecclesiastical Cases 
4 vols , 1866—1876 

Law Exports Crown Cases Beserved 2 vola 1866 — 
1876 

Law Beports Common Pleas 10 vols 186 j — 1876 
Law Beports Equity Cases 20 vols 1866 — 167o 
Law Beports Exchequer 10 vols 1866 — 187o 
Law Beports English and Dish Appeals and Peerage 
Clauns House of Lords 7 vols 1866 — 1876 
Law Beports Indian Appeals Pnvy Council 1873— 
(current) 

Law Beports Indian Ap^^als Pnvy Council 
Sumlementary Yolume 1872 — 1873 
Law Beports (Lwand) Chancery and Common Law 
32 vols 1877—1893 

Law Bepoi-ts Pnvy Council, 6 vols 1866 — 1876 
Law Beports Probate and Divorce 3 vols 1866— 

1870 

Law Beports Queen s Bench 10 vols 1866 — 1876 
Law Beports Scotch and Divorce Appeals House 
of Lords 2 vols 1866—1876 
Law Times Beports 1859 — (current) 

Law ^Htnes Newspaper, 1843— (current) 

Law Tunes Bepo^ Old Senes, 34 vols 1843 — 1860 





ABBRBVIATlONa 


xhf 


LaM 

Lat 

Lawa^ Beg Gaa 
Ld Baym 

Leaoh 

Lee 

Lee temp Hard 
Le & Ca 
Leon 
Lev 

Lew 0 O 
Ley 

Lib Aes. 

IiUy 

Litt 

Lofft 

Long & T 

Lud E 0 
Lumley P L O 
Lush 
Lut 

Lut Beg Oas 
Lynd 


Lanes Beports Exchequer fel 1 vo|.» 1605 — 1611 
Latdi sBeports Bing s ^ncdi fol 1 vol 1625 — 1628 
Lawson*s Begistration Oases 1865 — (eurren^ 

Lord Baymond s Bepoits^ Hjoig's Bench and Common 
Hess S vole, 1694—1732 
Leaoh s Crown Oases 2 vols 1730 — 1814 
Sir G- Lee s EoaLesiaBtical JudgmentSj, 2 vols , 1752 — 
1758 

T Lees Oases Hardwicke Bing's Bench 1 voL 
1733—1738 

Xieigh and Oave s Crown Oases Reserved 1 vol , 1861 
—I860 

Leonard s Beports King s Bench Oomme^n Pleas 
and Exchequer fol 4 parts 1552 — 1616 
Levmz s Beports King s Bench and Ooipmon Pleas 
fol 3 vols 1660—1696 

Lewm B Crown Cases on the Northern Oiromt 
2 vols 1822—1838 

Ley a Beports Ki^ s Bench fol 1 vol 1608 — 1629 
Liber Assisarum Yeai Books 1 — 51 Edw 111 
Lilly s Beports and Pleadings of Oases in Assize fol 
1 voL 

Littleton V Beports Common Pleas fol 1 vol 1627 
—1631 

Lofft 8 Beports King s Bench, fol 1 voL 1772 — 1774 
Longheld and Townsend s Beports Exchequer (Ire 
land) Ivol 1841—1842 
I uderff Election Oases 3 vols 1784 —1787 
I umley s Poor Law Oases 2 vols 1834 — 1842 
Lushmgton s Bepoits Admiralty 1 vol 1869 — 1862 
6ir E Lutwyche s Entries and Beports Common 
Pleas 2 vols 1682 — 1^04 

A J I utwyohe’s Registration Oases, 2 vols 1843— 
18o3 

Lynd wood Provincials fol 1 vol 


M &S 
U &W 
Mao & G 
Mao & n 
MOle 

MCle AYo 

Macfarlaue 

Maol & Bob 

Macph (Ot of Sees } 

Maoq 

Macr 
Madd 
Madd AQ 

Madox 

Madox Exclu'' 


Maule and Selwyn s Beports King s Bench 6 vols 
1813—1817 

Meeson and Wqlsby s Reports Exchequer 16 vols 
1836—1847 

Macnaghteu and Gordon s Reports Chancery, 3 vols., 
1849—1862 

Maciae and Hertslets Insolvency Cases 1 vol 
1847—1862 

M Gleland s Be^rts Exchequer 1 vol 1824 

M Gleland and Xouuge s Beports Exchequer 1 voL 
1824—1826 

Maofarlane s Jury Trials Court of Session (Scotland) 
3 parts 1838 — 1839 

Maclean and Robinsons Scotch Appeals (House of 
Lords) 1 vol 1839 ^ 

Maopherson Court of Session (Scotland) 3rd series 
11 vols 1862—1873 

Maoqueen s Scotch Appeals House of Lords 4 vols , 
1849—1866 

Macrory s Patent Oases 2 parts 1847 — 1866 

Maddox a Reports, Chancery 6 yoLs , I8I0 — 1821 

Maddock and Geldarts Beports Chauoery, \ vol 
1819—1822 (Vol VI ol k&dd.) 

Madox s Parmulare Anglicanum 

Madox 8 SiStory aud Antiquities of the Exchequer 
2 vols 

Manning aud Granger s Bepckrto, Common Pleas 
7 vols 1840-4846 


Man &G 
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Man A By (R b.) 

Man A By (m o } 

Mans 

Mar L 0 

March 

Marr 

Maraliu 

0 

Mayn 

Meg 

Mer 

Milw 

Mod B6p 
Mol 

Mont 

Mont & A 

Mont A B 

0 

Mont A Gh 

Mont B A Be Q 

Mont A M 

Moo POO 
Moo P 0 0 (N 8 ) 

Moo Ind App 

Moo & P t 

Moo A S 

Mood A M 

Mood & B 

Moo<L 0 0 
Moore (kb) 

ft^oie (op) 

Mor Diet 

Morr 

Moa 

Murp AH 
iBCuR 
My *Clr 
Mjr^AX. 


Manning and Byland a Beporta King a Benohi 
6 vole 1827—1830 

Manning and Byland s Magietratea Oases, 3 vole , 
1827—1880 

Manson s Bankruptcy and Oompany Oases 1893— 
(current) 

Mantixna^xiaw Bepoits (Orockford) 3 vole 1860 — 
1871 

March s Beports, King s Bench and Oommon Pleas 
1 vol 16S9— 1642 

Marriott s Decisions Admiralty 1 vol 17 7-6 — 1779 
Marshall s Bepoits Oommon Pleas ^ void , 1813— 
1816 

Maynard s Beports Exchequer Memoranda of Edw 
I and Year Books of Edw 11 Year Books Fart 1 
1273— 132a 

Megone a Companies Acts Oases, 2 vols 1889 — 1891 
Menvalp a Beports Chancery 3 vols 1815 — 1817 
Mil ward s Ecclesiastical Beports (Ireland) 1 vol 1819 
—1843 

Modem Beports 12 vols , 1669 — 1766 
Moll(^ 8 Beports Chancery (Ireland) 3 vols , 1808 — 
1831 

Montagu B Beports Bankruptcy 1 vol 1829 — 1832 
Montagu and Ayrton s Beports Bankruptcy 3 vols 
1832—1838 

Montagu and Bligh s Beports Bankruptcy 1 vol 
1832—1833 

Montagu and Ohitty s Beports Bankruptcy, 1 vol , 
1838—1840 

Montagu Deacon and De Gexs Beports Bank 
ruptcy 3 vols 1840 — 1844 
Montagu and Macarthur s Beports Banki uptcy 
1 vol 1826— 1830 

Moore s Privy Council Oases, lo vols , 1836 — 1863 
Moore s Privy OouucU Oases New Senes 9 vols 
1862—1873 

Moore s Indian Appeal Oases, Privy Council 14 vols 
1836— 2872 

Moore and Payne s Beports Oommon Pleas 6 vols , 
1827—1831 

Moore and Scott s Beports, Common Pleas 4 vols 
1831—1834 

Moody and Malkm s Beports, Nisi Prius 1 vol , 1 826 
—1830 

Moody and Bobinson s Beports Nisi Pnus 2 vols , 
1830—1844 

Moody’s Crown Oases Beserved 2 vols , 1824—1844 
Sir F Moore s Beports King s Bench fol 1 vol 
1480—1620 

J B Moore s Beports Common Pleas 12 vols 1817 
—1827 

Moiison s Dictionary of Decisions Court of Session 
(Scotland) 43 vols 1632—1808 
Morrell s Beports Bankruptcy 10 vols 1884 — 1893 
Moseley s Beports Chancery fol , 1 vol 1726 — 1730 
Murphy and Hurlstone s Blurts Exchequer 1 vol . 

1837 ^ 

Murray s Beports Jury Court (Scotland) 6 vols 
1816—1830 

Mylne and Craig a Beports, Chancery 6 vols 1836 
—1841 

Mylne and Keen a Beports, Chancery 3 vols 1332 
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Ney & M (m a) 

Ney & P (k B ) 

Ney *P (M o) 

New Mag Caa. 

New Pract Oaa 

New Hep 
New Sees Cae 

Nolan 

Notes of Cases 
Noy 

0 Bridg 
OM & H 
Owen 

P (preceded by date) 

P D 

P Wms 

Palm 

Park 

Pat App 

Pater App 

Peake 

1 eake A Id Cas 
Peck 

Per & Day 

Per & Kn 
Pb 

Phil LI Cas 
PhiUim 

Pbillim Eccl Jud 

Pig * E 

Pito 

Ptowd 

PoU 

Poph 
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Nelsbn^e Beports Chancery lyol 1625 — 1692 
Nevile and Sfanniug s Reports Kmg s Bench 6 yols 
1832—1636 

Nevile and Manning s Magistrates Cases 3 yols , 
1832—1836 

Nevile and Perry s Reports King s Bench 3 yols 
1836—1838 

Nevile and Perry s Magistrates Oases^ 1 yol 1836 — 
1837 ^ 

New Magistrates Cases (Bittleston Wise and 
Parnell) 2 vols 1844 — 1848 
New Practice Cases (Bittleston and Wise) 3 yols 
1844—1848 

New Reports 6 vols 1862 — 1865 
New Sessions Magistiates’ Cases (Carrow Hamer 
ton Allen etc) 4 vols 1841 — 18ol 
Nolan 8 Magistrates Cases 1 |^ol VlBl — 1793 
Notes of Cases m the Ecclesiastical and Maiitimo 
Courts, 7 vols 1841 — 1850 
Noy 8 Repoits King s Bench fol 1 yol , lo58 — 1649 

Sir Orlando Bndgmau a Reports Common Pleas 
1 vol 1€60— 1666 

O Malley and Hardcastle s Llection Cases 1869— 
(cm lent) 

Owen s Reports King s Bench and Common Pleas 
fol 1 vol 1567—1614 

Law Reports Probate Divorce and Admiralty Dm 
sion sfuce 1890 (« g [1891] P ) 

Law Reports Piobabe Divoice and Admiralty Divi 
Sion lo vols 187o — 1890 

Peere Williams Repoits Chancery and Kmgs 
Bench 3 yols 1695 — 173t> 

Palmer s Repoits King s Bench fol 1 vol, 1619 — 
1629 

Parkei s Reports, Exchequer fol 1 vol 1743 — 

170b 

Patou B Scotch Appeals, House of Lords 6 yols. 

1 <26—1822 

Paterson s Scotch Appeals House of I ords 2 vols 
18ol— 1873 

Peake 8 Reports Nisi Prius 1 vol 1790 — 1794 
Peakes Additional Cases Nisi Piius 1 vol 1795 — 
1812 

Peckwell s Election Oases 2 vols 1803 — 1804 
Perry and Davison s Reports Queen s Bench 4 voU 
1838—1841 

Perry and Knapp s Election Cases 1 vol 1833 
Philhps Reports Ohaifcery 2 vols 1841 — 1849 
Philippa Election Cases 1 vol 1780 
J PhiUimore s Eeclesiastical Reports 3 vols 1754— 
1821 

Sii R Philli mores Ecclesiastical Judgments 1 yol 
1867— 187o 

Pigott and Eodwell s Registration Oases 1 yol 1841 
* —1845 

Pitcaim s Cnminal Trials (Scotland) 3 yols I 488 — 
1624 

Plowden 8 Reports fol 2 vols 1 d 50 — 1579 
Pollexfen s Reports, King s Bench 1 vol 1670 
—1682 

Popham 8 Reports, King s Bench Ml 1 yol 1591 — > 
1627 







Frioe 


Feww, S«4««£l, sad D«#Vi SMao& Owm* 3 fcla . 

Preceda^Eits m Chancery foL, 1 vol , 1689—1722 
Price*# S6]pott8 Exchequer* 18 vols 1814—1824 


n 2. Queen a Ben<^ Heporta (Adolphus and Ellis New 

Senes) 18 vols 1841 — 1852 

Q B (preceded by date) Law l^pcnis, Queen s Bench Liyision, 1891 — 1901 
> (eg [1891] IQB) 

O, B D Law Biepoi-ts Queen s Bench Division 2o vols 

1876—1890 


B (Gt oi Sess ) 


B P O 
B B 
B S O 
Bast 


Bayn 

Beal Piop Oas 
Bep Oh 
Bick & M 


Rick & S 


Bldg temp H 

Bldg L & b 

Bldg Pari Rep 

Bob Eocl 
Rob L & ^ 

Bobert App 

Robin App 

Roll Abr 
Roll Rep 
Rom. 


Bose 

Ross L O 

Rowe 

Bui Oas 
Russ. 

Buss & M 
« 

Buss & By 

By & Can Oas 
By & Can Tr Cas 
By AM 


The Reports 15 vols 1893 — 1895 
Rettie Couit of Session Cases (Scotland) 4th senes 
2o vols 1873—1898 

Reports of Patent Oases 1884 — (current) 

Revised Reports 

Rules of the Si^reme Court 

Rastell s *!EntneB « 

Rayner*8 Tithe Cases 3 vols 1576 — 1782 
Real Property Gases 2 vols 1843 — 1847 
Reports in Chancery fol 3 vols 1615—1710 
Rn^aids and M chael s Locus Sitandi Reports 1 voL 
1885—1889 

Rickards and Saunders Locus Standi Reports 1 vol 
1890—1894 

Ridgeway s Reports temp Haidwicke 1 vol Bangs 
Bench 1733— 1736 Chancery 1744—1746 
Ridgeway I app and Sohoales Reports (Ireland) 
1 vol 1793—1790 

Ridgeway b Paihamentaiy Repoits (Ireland) 3 vols 
1784—1/96 

Robertson sLccleBiasiical Reports 2vola 1844 — 1863 
Robeits Teeming and Wallis New County Court 
Cases 1 vol 1849 — 18ol 

Robertson s Scotch Anpeals House of I ords 1 vol 
1/09—1727 

Robinson s Scotch Appeals House of Loids 2 vols. 
1840—1811 
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Part I — Definition and Nature 

f 

1 Lien in its primary sense is a right in one man to 
retain that which is m his possession belonging to another until 
cei tain demands of the person in possession are satisfaed (a) In 
this primary sense it is gi\en by law and not by contiact for 
contiact supersedes hen and limits the rights of the person 
claiming under contiact to those contracted for (6) Such a lien 
does not as a rule arise until possession of the property is 
obtained (c) but in exceptional cases possession is not essential 
to constitute a common law hen as for instance in the cases of 
hens for seamon s wages and bottomry bonds (tl) 


(a) Hammonds v BauJxy (ISOJ) 2 ] mt 227 2ij he Holmes Ex paite 
HeywooJ {\%\o) 2 Bosp W Ji J bauowy 7)/a>o?i(179 6 Jb ist 20 n 27 H J 
As regard*? common law hens this title de ih only w ith the general principles 
apphcible to such hens for the law lelating to the hens which an e in 
particular trades and prof cessions leforence should be made to the titles (see the 
Cl OSS references supra) dealing with such trades and professions 

(b) Waller v Biich (17Ju) 6 Teim Eep 2o8 ReJedhs Estate Ohambeis 
V Davidson (1S06) T E IP C 296 d05 Itshery ^mith (18 <S) 4 App Cas 
1 I len 18 sometimes spoken of as aiising by contract but such a lien is in 
the nature of a pledge {Glad^Uney Btilty (1817) 2 Mer 401 404 see p 9 
post and title Pawns and Pledges) As to how fax a written agreement to give 
a hen is a bill of sale aee Great Lastem Railway y Lord a Irustee [1909] A 0 
109 and see title Bills or Sale Vol in p7 As regards possessory hens 

the rules in courts of law and courts of equity under the old practice were the 
same (C V Birley supra OxenJiamy Esdatle(lB2S) 21 & J 493 sea 

Hey woody (1815) 4 Camp 291) j ± ^ see 

(c) KtnlorhrOratg {I i69) JTermBep 119 and see Shaw y Nnle<WoS) 

D U J Gas 581 oOl ' 


(d) Cross Law of 4 Equitable hens in which is included the hen of 
coimgnees m Pngtod for supplies furnished for West Indian estates (see p 22, 
post) ari^e mdepend^tly ot possession (see p 14 post) As to manUme liens 

Vol I , pp 61, 67 69, 72 wo , and see 
tatle SHiPma and Kavioation t ^ , muu ova 



Pabt I —Durnitmm AND NAitrik» 

Poflsessory bens are divided into general liene {«) and particular 
heiis(/) 

2 A lien is a right of defence, not a right of action, and con 
sequently can be claimed m respect of a statute barred debt (g) 
But a hen does not, except in special ciicumstances give any right 
to sell the thing retained (A), nor can the hen itself be assigned (i) 
Accordingly a hen being merely a personal right which continues 
during possession of the goods, cannot be taken in execution (k) 
In the case of a perishable article such as a horse the party 
claiming the hen is bound to take reasonable care of such article (i), 
but, generally a person having a hen on a chattel who keeps 
it for the purpose of enforcing his hen cannot make any claim 
against the owner for so keeping (m) 

3 The possession must be rightful (n) it must not be for a 
particular purpose (o) and it must be continuous {p) 

The debt in respect of which a hen is claimed must be due 
not accruing (q) Theiefore a contract for a particular mode 
of future payment which precludes any implied contract for imme 
diate payment does not give rise to a hen e\en in the case of labour 


(e) See p 7 post 
(/) See p 10 post 

(^) See title I imitation of Actions p 41 post and see Htgqtns v Scctt 
(1831) 2 B & Ad 413 in which case possession was not necessary a sheiiif 
had levied execution foi costs under a judgment and realised a sum of cash 
the lien was claimed by the attorney m respect of his costs against his own 
client the party at whose mstance execution had been levied and was allowed 
though the attorney could not have sued the client because his claim would 
have oeen statute bailed 
(^h) Seep 2o joist 

(?) V Carmtrh lel (177^) 1 Doug (k b ) 101 But a purchaser of an 

aHide which is subject to a hen naving called upon his vendor to pay oil the 
sum claimed can himself 'pay ofE that sum in order to obtain possesbion oi w h it 
he has purchased and sue the vendor for any sum piopeily so paid (Iniai 
V Uatera (1828) 3 0 & P 620) As to dehveiy of goods by a person who has 
a hen thereon to another person so as to preserve his hen see M Combie v 
Davies (180o) 7 East 6 Ihe statutory right to pledge conferred on luotois 
(see title Agency Vol I pp 20t> et seg ) arises entirely by statute and is an 
exception to the general rule (Cbfc v North llestem BanJc (18 < 5) L K 10 C P 
3o4 Ex Ch ) 

(ifc) Ltgg v Evans ^1840) 6 M & W 36 As to what can be seized m 
execution see title Exfoxjtion Vol \IV pp 44 et seq 
(Z) Scar/e v Morgan (1838) 4 M & W 270 It must be kept in a reasonable 
place and with reasonable care [Qrea^ Western JSail Co v Otouch (1868) 3 
H & N 183 Ex Ch) Possibly a railway company having a hoise m its 
possession for the care of which it has to incur charges may have a lien 
for such charges {^Greot Northern Mail Co v Swaffield (18^4) L K 9 Exch 
132) As to a railway company s hen for food supplied to animals see title 
Oakriebs Vol rv p 40 

(m) Somes v Br%tish Empire Shipping Co (I860) 8 H L Cus 338 As tfO 
eniorcement of lien see p 25 posd 
fn) Seep 4 post 
( 0 ) See p 6 post 

Forth V hxmpBon (1849) 13 Q 
252 Sweet v Pym (1800) 1 East 4 
(o) Orawsihay v Romfray (1820) 

Skipping Co , (190o] 2 K B 92| lOJ, 


B 680 Kruger v Wilcox (1755), Aznh. 
seep 6 post 

4 jB ^ Aid 50 y^eh^er y Steam 
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4 


Ttrn 


I eitiended on a chattel (r) It is immaterial whether the oontraet 
Pft j| M en for future payment is an express contiaot oi is implied fiom usage 
of trade («) 

xOmT^ void An agreement which is void fiom the beginning for want of lep.1 
•gntetoot formalities cannot give rise to a right of lien (t), but an agreement 
to do something which is illegal, as, foi instance, to do certain 
work on Sunday can give rise to a hen if the work is done (a) 
Boeoaduy 4 A lien in its secondary sense where the person claiming 
the hen has not got possession of the thing in respect of which 
^ i^niiiiiij clAimed, is either judicial or equitable (b) Judicial hens 

are obligations established by judgments or orders cf courts of 
justice binding the property but giving no right of possession (c) 
Equitable hens are founded upon the consideiation of a duty or 
implied intention on tlv) part of the owner to make property 
answerable for a speeinc claim (&) 


PoiNHion 

wrongfully 

obtained 


Part II — Possession Requisite for Existence 

Sfot 1 — Wionqjul Possebbion 

5 No hen can be obtained by wiongful possession (e) thus 
a ptison who has obtained possession of the pioperty of another by 
misrepreseAtation cannot set up a hen to which he might otherwise 
ha\e been entitled (/) and a peison paying freight duty or other 
chai ges in respect of goods of which he has obtained possession 
wiongfully cannot retain the goods pending repayment of such 
freight duty or charges (g) So a person cannot have a hen over 
property which he has acquired in an assumed character (h) 
Agents who have been employed by a person who subsequenth 


(r) Chase V (1816) oM feS 180 Crawahay v Zfom/ray (1820) 4 

B & Aid 60 and see titles Bailment Yol I p 561 Wobk and Laboub 
and p 13 post 

(«) Mtitt V Mitchdl (1815) 4 Camp 146 As to such a usage see title 
Custom and Usages Yol X p 280 No hen is created on a fund the 
subject of litigation by an agreement to share the proceeds of such htigation 
{Alexand^ v Hammond (1854) 3 W E 145) 

U) Ferguason v Norman (1838) 5 Bim (n 0 ) 76 

(a) Scar/e v Morgan (1838) 4 M & W 270 282 and generally as to work 
done on Sundavs see titles Factobies and Shops Yol XIV tip 490 508 
Time " 


Fisher Law of Mortgage 6fch ed para 466 and see p 14 post 

(c) Fisher Law of Mortgage 6th ed. para 467 and see geuewily titles 
EsTOPPEI Vol Xm pp 32S et aeq JUDGMENDB AND ObDEBS Vol \\ HI 
pp 175 et aeq 

(d) Fidier Law of Mortgage 6th ed para 504 As to equitable hen see 
pp l^etaeq post 

{e) Oriphsv iSyds (1809) 2 Selwyn Law of Nisi Pnus 1820 JBemair F%m 
(1835} 1 Gale 17, 20 

U) Maiden Y Kempster ilBOl) 1 Camp 12 

&) y. (1788) 2 Item Sep 485 Stone r Ltngumd (1726) 


- — te Wite* CM® WftB doubted by Ited Mtirewa t P. 0 J • in wwn v 

^ V 

<») T Tei»iw*«iMl(l8i0) 1 Bum ftl{ 961 pet M LnnattfMT, 

fepLt al p ^54 * 



Part II — ^Possfssior Bsquisite for Existfnoe 


S 


becomes bankrapt cannot by obtaining possession, after tiie bank swn i 
mptcy, of goods which belonged to the bankrupt either through an Wrwcliii 
act of the bankrupt (i) or of their own(y) retain the goods as Po8S««ten. 
against the bankrapt s trustee until moneys due to them from the 
bankrupt are paid 

It IB immaterial, subject to certain exceptions {k), that the Wnnghii set 
wrongful act is done by some third party, for at common law a 
person m possession of goods cannot, either by sale or pledge 
confer a bettei title than he himself has (i) But this lule does not 
apply wheie the aitiele on which the hen is claimed is a negotiable 
instrument, in which case the person who has obtamed possession 
without notice of any wrong doing can retam it (m) or where the 
party who wrongfully handed over the goods is acting under the 
i actors Act 1889 («) ^ 

» 

Sfot 2 — Po89es8wn obtained for a Particnlai Pin pose 

6 Although a peibon may by law bei* entitled to a general Poueiriofi 
hen on property of another coming to his hands yet such general obtained for 
lien mav be excluded if by the contract between the parties the pro 
peity is placed in his hands only foi a paiticular purpose (o) Such ^ 
paiticular purpose may be shown by a document signed bj the 
pel son receiving the property (p) or by letters written by the own* 
at the time of the deposit directing what is to be done with it (g) or 
by ^ ei bal con\ ei sation duly proved (? ) or by correspondence between 


Nirholav CJent (ISlt) 3 Pnce 54/ 

(j ) V Robtiwn (1818) 2 Moore (c P ) 730 As to the effect of bank 
ruptcy on hen see title Bankhuptcy and Insolvency Vol II pp 117 224 

(k) the text mfra and p 24 post 

\l) Buxton V Baughau (1834) b 0 & ^ 674 CtZe v horth Weatcrn Bank 
(18/6) L E 100 P 364 3b2 but a wharfinger having in hia possession goods 
bearing a fraudulent trade maik is not thereby deprived of ms lien for his 
charges {Moet v T irkertng (18/8) 8 Oh D 372 0 A) As to the rights of 
the true own hi of a chattel against an innocent holder see Hartop v Eoare 
(1743) 3 Ath 44 

(m) Brandao v Barnett (1846) 12 01 & Fin 787 80o H L Bills of 
LxchangeAct 1882 (46 & 46 Tiet c 61) s 27(3) see title Bills op Exchange 
Promissoux Notes and Negotiable I^s^RtrMFNT8 Vol IE p 498 

(n) 62 & 63 "Viot c 46 s 2 As to the power of a factor to pledge goods of 
his prinapal eetj titles AGFNC’i Vol I p 206 Bankruptcy and Insol 
VBNOY Vol II p 169 As to the tours© ot legislation by which the Factors 
Acts were passed see GoU v Isorth Western Bank supra Although factors 
have a general hen for all moneys due to them (see p 7 post) the hen 
obtained on goods of which possession is obtamed from them is in the absence 
of an agreement onlv a piiticular lien against the true ownei (haltenhachv 
2>«;wfl885) 10 App Oas 617) 

(o) WiVerY BircA (1795) 6TermEep 258 BrandaoY Barnett svpi a and 
see title Bankers and Banking Vol I , p 621 

(p) Walker V Bt^ch aupm (receipt by cotton brokers for cotton, undertaking 
to account for proceeds of sale) 

(g) Buchanan v Findlay (1829) 9 B d; C 738 (bills remitted and 4liTectu>iw 
given How the proceeds were to be applied) see also Sna^h v Bumdfps (1812) 

4 Taunt 684 (letter with bill of ladmg of ship s stores directing saeli stms %o 
be handed over to Gkivemmeni^ 

(f) Ksyv Phni (1817) 8 Taunt 21 (ball deposited for ptsrwm^ nuamg 
money) Bum v Brown (1817) 2 Stark 272 (dbip s certificate deposited bv 
UMV'iter of the ship with factora to enable them to pay Muwphnes 



* the parties («i) Bat the correspondence or evidence may only be 
snffioient to give the particular purpose priority over the general 
hen, which may be valid subject to such purpose (0 If it be the 
intention that deeds or papers deposited fora particular purpose are 
jro^se subject to a general hen arising by custom, such deposit 

should be accompanied by a special agreement (u) Where the 
particular purpose is at an end and the documents are allowed to 
remain in the hands of a person eg a solicitor who is entitled by 
oustom to a general lien, such general lien is good (v) 

Sect 3 — Possession must be Continuous 

Continuity 7 ft 18 essential to a possesbory hen that the person claiming it 
of poBsesBion ghould have the right of continued possession of the article in respect 
of which the hen is claimcfd, even where the care and skill exercised 
by such person would on general piinciples give rise to a right of 
lien {w) Thus a trainei of a racehorse who would on general 
principles have a hen because of his care and skill in improving the 
horse, has no hen if the owner can remove the horse to send him to 
run in races {x) and a livei j stable keeper taking in a horse which 
IS to be removed fiom time to time and ridden by the owner 0/), 
and a person taking m cows on agistment, to feed on his glass 
which are to be removed to be milked by the owner have no 
lien (a) 


▼ Wilson (1819) 2 Stalk 566 (bill deposited for purpose of being discounted 
and after payment of particul ir debt balance to be paid to depositor) Brandao 
V Barnett (1846) 12 Cl &Iin 7b i H L (Exchequer bills handed to banker 
to be exchanged at inatuiity foi new bills) Of couise the facts of the case may 
be sufficient to show the purpose of the deposit for instance deeds relating to 
property proposed to be moi imaged which are delivered to a solicitor for the 
purpose of di awing the mortgage cannot be letained against the mortgagee 
until a debt due by the mortgagor is paid (Lniison v IhUmson (1 24) 8 Mod 
Bep 306) As to a sobcitor s lien see p 23 post and title Solicitous 
(i) Bock V Goirmen (ISbQ) 2 De Q- F <SL J 434 (bonds purchased by mci 
chants m London on account of merchants in Hambui^ to bo retained in 
London for safe custody) 

S Fnth y Forbes (1862) 4 De G F &J 409 C A 
) Ex parte (1809) 16 Ves 2o8 

(v) hx parte sterling supra Ex parte Pembei ton {\%\tS) 18 Ves 282 
(w) Forth V Simpson (1849) 13 Q B 680 see Gieat Lasiern Railwau v 
XofcTa Trustee [1909] A C 109 *' 

(as) Forth v Simpson supra It had been held in Bevan v l^aters (1828) 3 
0 & P o20 and apparently in Jaohs v Laiour (1828) 5 Bing 130 that a 
tnuner had a hen but it is pointed out in JaeJaon v Cummins {18u9) o M dL W 
342 that the judge had ovei looked the usage that an ovtner may remove a 
racehorse to run races At the same time when a horse is delivered to a 
trainer to be trained for a paiticular race the trainer may set up a hen until 
he dehv^s the horse over to he run m that particular race (Jackson v Oimmtns 
supra Forth v 8%mpson supra) 

(v> Swr/e V Mo^n (1838) 4 M & W 210 283 A liveiv Btablo keeper is 
wable to claim a hen m the absence of agreement on two ground (1) that 
his pomseion is ^ exoluave and (2) that he does nothing to improve the 
(1824) Bv & M 193 Judaon v FtherJaa (1833) 

^ CW)M<Aer<fcireWy (1826) 11 Moore (o r) 

9 0 B 698 eompare Be BiHence parte 

(•) T thofman t Mw (1683), Ok Car 871 l« 



PiRi II — Possession Rw^crisiTK fob Existence 


f 


Whether there is B right of continaons possession or not depends 
on the natnre of the particular contract or the custom appIicBble to 
the subject matter (b) 


Part III — General Lien 

8 A general hen entitles a person m possession of chattels to 
retam them until all claims or accounts of the person in posse'^sion 
against the owner of the chattel are satisfied (c) It can only 
exist (1) by virtue of the course of dealing between the parties in a 
particular case , (2) as a common law right arising from contmuons 
and well recognised usage or (3) by express agreement (d) 

Geneial hens are diotouraged(d') but where the usage has been 
frequently recognised the right of hen becomes part of the common 
law and is accepted by the courts without fuither evidence (J ) 
Such a general hen has been established (g) in the case of 
solicitors (A) bankers (t), factors (j) stockbrokers (A) warehouse 
keepers (1), and insurance brokers (nt) 

Richards v Symons (184o) 8 Q. B 90 a lien given to an agister by agreemeivb 
was not lost by the removal of the abated animal and see title Animals 
Vol I p 387 Tor form of agreement for agistment of cattle, see Encyclopeedia 
of Forms and Precedents Yol I p 425 

(5) Forth V Simpson (1849) Id U B 680 per Patteson J at p 68o 
(c) 2Selwjpi Law ol Nisi Pnus 1312 In^ v Ilamphery MCle <SLYo 

173 a wharfinger s genei-al lien was held to pievail against an extent by the 
Crown 

{d) Green v Farmer (1763) 4 Burr 2214 2221 Houghton v Matthews (1803) 

3 Bos A P 48a 494 Ktrchner v Venus (1859) 12 Moo POO 361 Rock r 
Oorrissen (1860) 2 De G I A J 434 443* 

(f) General liens axe a great inconvenience to the bulk of the generality of 
triers because they give a particular advantage to certain individuals who 
claim to themselves a special privilege against the body of creditors at large 
instead of coming in with them for an equal share of the insolvent estate All 
these general hens infringe upon the system of the bankrupt laws the object 
of which is to distribute the debtors estate propoitionatdy among all the 
creditors and they ought not to be encouraged (I ush forth v Hadfield (^180^) 

6 Last ol9 per Le Blano J at p 528) Growmg liens aie an encroachment 
upon the Common Law (Rushfcnth y Hadjield {ViOh) 7 East 224 per Loid 
El LLNBOEOUGH C J at p 229) As to effect of bankruptcy on a creditor s lien 
see title Bankeuptcv and Insolvency Yol II pp 117 224 and p 10 pfst 
(/) Brandao v (1846) 12 CL & Pm 787 80o H L and see title 

Custom AND Usages Yol a. pp 2/2 2 1 
ig) 2 Selwyn Law of Nisilnus 1314 referring to Parkb B in turnery 
Deane (1849) 3 Lxch 836 states that attorneys bankers and factors are the 
only persons havmg such a general hen but Pabke B merely instances these 
persons as havmg a general hen 

(^) As to the hen of attorneys onginally recognised by Lord Manseield 0 J 
m Wilkins y Carmichael 1 Doug (k b) 101 see Cowelly (1809) 

16 Yes 275 and title Solicitors 

(i) As to the hen of bankers see Davis y Bowsher (1/94) 5 Team Bep 466 
Brandao ▼ Bamdt (1846) 12 01 & Pm 787 H L and title BANKERS AND 
Banking Yol I pp 620 et seg As to a bankers right to set off a debit 
bahmoe on a pnvato account against a credit balance on an office account 
see Teals v Brown & Co (1894) 11 T I# B. 66 The gen^a.J^ lien of a 
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0 Where there is a general course of dealing between a mer 
chant and a factor the latter may retain the goods of the former for 
the general balance due to him (n) In order to obtain a general 
hen as a factor an agent must be entrusted with possession of the 
goods for the purpose of a sale though a limit may be placed on the 
price and though the factor may not sell in his own name but 
an agent who has not possession of the goods is not entitled to a 
general hen as a factor (o) The lien extends to the puce of the 
goods sold by the factor on behalf of the merchant (p) which price 
may be received after the bankruptcy of the mei chant \,q) and the 
lien 18 good, notwithstanding the bankruptcy of the factor with the 
result that a purchaser of goods from a factor indebted to him 
can set off the price against his own debt not onl} against the 
factor but also against the real vendor of the goods (r) As in all 
other oases of general lien^, the li$n is excluded where the goods are 
deposited for a specific purpose (a) or where the transaction in 


banker does not extend to securities of the customer known by the hanker to 
be affected by a trust [Luihhert v Roharta Tubbock & Co [190^12 Ch J26 0 A ) 

(;) As to the lien of factors see also title Agency Vol I pp 197 et sea 
But this lien is confined to factors stnctly and does not extend to all 
cases of principal and agent {Bock t Horrtaam (I860) 2 De G E & J 484 
ate also Boioman V Malcolm {1%4B) 11 M &W 833 Hmriaon -v (1846) 

6 Moo P C C 357) In Naylor v ManrfUa (1794) 1 Psp 109 and Sfeara y 
Harilif (1800) 3 Esp 81 wharfingers weie stated to ha\e a general hen and 
Bee Jl V Iltmjjhery (1826) MCle & Yo 173 but this is not the Gasee\ery 
where at all events not m Hull see title Ci stom and Usages Vol X 
p 2S 3 Packers being in the nature of f ictora have a general hen (Green y 
Farrier (1^68) 4 Burr 2214 2222 Be U /if horparie ^hnhrooh (\8'^8) 2 Ch D 
489 0 A F X parte Deeze (VI A8) 1 Atk 228) Calico pnnteis appear to hive 

a general lien for work done in their business but not for money lent or in 
respect of any other matter (Weldon v GoM (1801) 3 Esp 268) but this is an 
exceptional case of a tradesman having more than a particular hen for woik 
done and see p 12 post 

(k) Jonea y Peppercome ( 1858) John 430 Re I ondon and Globe Finance Corpora 
i%on [1902] 2 Ch 416 Hope (John D ) & Co v Glendtnmng [1911] A 0 419 
See further title Stock Exchange 

(fl Hill Sonsy London Central Market a Cold Storage Co I f I (1910) 102 
L T 715 but see Leuckhart v Cooper (1836) 3 Bing (n t j 9 ) The conduct 
of the parties m any particular case may show that no general hen was intended 
(fftll Sons y London Centrcil Markets Cold Storcuje Co Ltd mipra) 

(m) Hemaon y Guthrts (1836) 2 Bing (n c ) 7o6 Mann y I orreater (1814) 

4 Camp 60 and see Hunter y Leathley (1830) 10 B & C 868 Fisher y Smith 
(1878) 4 App Oas 1 As to an insurance broker s statutory hen on a policy of 
marine msurauoe see title Insxjkanoe Vol XVH pp 351 3o2 

(n) Kruger y Wilcox (1765) Amb 252 The balance may include any 
moneys which will become due on bills accepted by the factor on behalf of the 
merchant (ifoi'attflMw Fx parte Buck (1876) 3 Ch D 79o) This nile applies 
only to gockls dealt with in the oidmary course of business (Gompston y Jiaigk 
(18^ 5 li J (o p ) 99) Eor fom of agreement for hen on goods between 
mespoMAt or maiaillaafcurer and factor see Enovclopsedia of Perms end 
ftcttiewdentB, Vol 

Sumner J?f«r(1888) 25 Ch D 31 0 A 

i^rujferyWikoxj^^ Qoodwsn (1776) 1 Cowp 251 

r MiAitm ▼ (JW3) 4 Esp 233 The lien exists until all debts of the 

1 foy wbjoli, im factor is hable are paid (Foxcraft v Wood (1828) 4 

(l*) f&Mvn ▼ (1821) 5 B d: Aid 27 As to the extension of the hen 

6 Term Eep 258 see p 5 ante * 



Part III --GrNBRAi I iek ^ 

respect of which the claim arises was not one in which the faetoi rn 
was acting as such on behalf of the person against whom he 0eaeral 
claims the hen (6) ]4en 


10 To establish a general hen m a particular case, for instance o^nerta itea 
m a particular locality arising by usage the usage must be certain oasse 
and reasonable and so universally acquiesced in that everyone in the 

trade knew of or on inquiry could have ascertained its existence (c) 

To establish a general hen of this nature there must be satisfactor} 
evidence of ancient, numerous, and important instances of its exer 
cise , if the evidence is sufficient to establish the usafee, the parties 
are piesumed to be aware of and are bound by the usage (d) 

The question whether the lien exists is one of fact (e) 

A particular hen arising by agieement on pioperty deposited 
overrides the general hen of the depositee on such propeity 
aiismg by virtue of usage ( f) 

11 Lien in its pioper sense is a right which the law gives Oeneniiien 
But it IS usual to speak of hen by contract though such hen is ^7 contract 
more in the natuie of an agreement for a pledge (g) If a mercantile 
relation which might involve a hen is cieated by a written contiact 

and security is gi\en for the result of the dealings in that relation 
the express stipulation and agreement of the parties for secuiijy 
excludes hen and limits their rights by the extent of the express 
contract made by them (ft) Evidence of usage of a particular 
place to add to or affect the construction of a written contiact 
may howevei be admitted on the principle that the paities>\ho 
made the contract were both cognisant of the usage and aie 
presumed to ha\e made their agreement with reference to it 
but there can be no such piesuniption if either party is ignorant 
of the usage (i) 

An express igieement for a general hen may be made not only Lien ultiiifr 
between individuals, but by articles of association of a limited from notice 


(h) Houghton v Matthews (1803) 3 13os & P 48o see Compston v Haxgh 
(1836) 6 L J (0 I ) 90 

(c) I aue V Alkod (1806) 4 1 <5L F 1074 Me Spotten f Vo Fas parte 
Fi ovtnctal Bank {l%"l t) 11 I H Lq 412 That the Ubage must be reasonable 
see also leuckhart v Coo/jcr (1836) 3 Bing (^ c ) 99 and title Custom and 
Ubaoxs Vol X , p 269 

(d) Cross Law of Lien 15 appioved m Be Spotten ik to hx parte Provmcial 
Bank supra 

(e) Bkaden x Hancocl (1829) 1 0 A P 152 and see title Custom and 
Usages Yol X p 254 

(/) Inmasx v Hare (1868) John 769 see Prtth v lorhes (1862) 4 DeO 
P & J 409 LA As to pai ticulor liens see p 10 po^t 
(g) Gladstone x (181 1 ) 2 Mer 401 See luithoi title Pawns and 

Pledges To constitute a lieu b> agreement there must be a specific appro- 
pnation of the property (/owea v btaiksy IfiJur 610) 

(ft) Be Lnth s Estate Chamlers x Bamdson (1866) L B 1 P 0 296, 906 
Faetors have a genensj hen by custom as a general rule but where tibey hold 
on an express agreement th^ only have the nghts given by the agreement and 
general Tien is excluded ( WaBcer v Bifcft (1795^ 6 Term Rep 268) YThiSre 
there is an express antecedent contract a which might otharwiee 1)e in^ed 
does not ajrise {Btevsnson x Bldkdock (1818) t KL A S 636, 643)« 

(^) Buchner x T enus (1869), 12 Mo > P 0 0 961, 399 and m iMo Oumu 
AND USAOES, Vol X pp 260 261 264 
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Q<MB{)aQy 0)i or even by public notice given by bodies of traders 
tiiat they vuU only do vrork on terms of having a general hen. bat 
each notice must have come to the knowledge of the persons 
against whom the hen is claimed (k) 

12 The effect of an oider to wind up a limited company which 
has entered into an agreement with some other peison with whom 
it has dealings giving a general hen depends apparently upon the 
wording of the agreement but the principle appears to be that if 
after the order to wind up goods upon which the hen is claimed 
come mto thd possess on of the person claiming the hen by the 
direction of the liquidator with knowledge on the part of the peison 
claimftig the hen of the liquidation and the title of the liquidator 
the general hen cannot be claimed (1) The same prmciple applies 
in the rase of the bankruptcy of an owner who has entered into an 
agreement giving a general hen (In) 

13 A pirticular hen cannot be extended by agieement so as to 
become a general hen against the goods of sti angers (n) 


Part IV — Particular Lien 

Sect 1 — In Gtnc'ial 

14 A paiticular lien is the right to retain goodb until all charges 
mcuiied in respect of those goods have been paid if the O’wner cf 
the goods IS ^\llllng to satisfy such chaiges the goods cannot be 
retained until payment of the general balance due to the peison 
having the particular hen (o) 

( ) j bee title Compaisies Vol "V pp 168 — 170 

(/) Kirkman v Shawtross (1791) 6 lerm Hep 14 In dbceitamiiip, the 
extent of the lien the notice will bo con tiued stiictly [tumpbton v Jhijh 
(183b) 2 Bing (N c)449) 

{1) ^Hahre Iron Lo y C real JSe'dirnllad r(;(l6il)Lr ^QL 101 7/0 
Oh but feee /fe NotthJiM Iron and bi tl Go ltd (1606) 111 1 b9o and 
le Llangennech Coal Co (1667) «/6 L I 4:7 o m both ot which cases the lien was 
upheld Wheie a tiading compinv had usually shipped goods abioad under 
bills of lading wlich gave the shipowneis a ^^euerjl hen for freight etc and 
otter an order in a debentuie holdcis action appointing a receiver and manager 
of the tiadmg company such receivei and manager had shipped goods undei a 
similar bill ot lading it was held that the shipping company had no geneial lien 
which would extend to height due belore the appointment of the receiver 
because he was a different poison horn the trading company being an agent foi 
the debentuie holders and becaube no leave to give su^ lien bad been granted 
by the court ( v Moss '^fennahtp to Ltd [1910] 2 K B 813 0 A) 
ie laty B latent he/ted If fr c Co (is b) ith D 631 

(m) MBuahell Lt parfe Great If stem J Aid < ? (1662) Ch D 470 C A 
but see Hau thorn Nmotaafle upon Jyne and Lotth ^htelde Mail Co (1840) 
aaB7^4n 

(«) Oppenhttm V BnseeV (l''0>) J Bofi T 42 Wrighi v bnell (1822) 6 
B & Aid 3)0 ( per (18i(>) 3 Bing (Nr) 99, 107, and hoo 

titles Baii^> N j VoLIkP 'HS i \rhieiis \ol IV p 93 

(v) donee Y 3M (k W 675 



Pari iV —Particular tm , 

15 Particular hens ha\e always been allowed by common 
law where a party was obhged 1^ law to receive goods » in such 
cases as the law imposed the burden it also gave the power of 
retaining for the indemnity of the party so receiving (p) The 
right of particular hen was subsequently extended to all cases 
where a person has expended labour and skill in the improvement 
of a chattel bailed to him (q) 

Where a particular hen is claimed by a person who is obliged 
to receive the goods it is immaterial to whom they belong (r) unless 
the person receiving them knows that the person fiom whom he 
received them was a wrongdoer (a) 

Particular hens being consistent with the principle of natural 
equity aie favoured by the law, which is constiued liberaJlv in such 
cases (b) 

As general hens may aiise on *an established couisc of dealing 
between the paitiesor by express conti act it follows, a JoHioii that 
particular hens may aiise in the same manner (c) 

Sect 2 — Persons under Legal Obhqation to do Sen la s 

16 A common earner (d) is under a legal obligation to carry 
goods («) and bj way of compensation foi such obligation is entitled 
to retain the goods until the charge foi carriage is paid (/ ) 


{}>) Naylor Y (1794) 1 Esp 109 Robins h Co v Cray [189’)] 2 Q 13 

501 C A lush forth Y HadJield[lS0o) 6 East 619 52i) lorleY Qrenauqh 
(1/03) 2 Ld LaMn S66 

(q) Jackson v (innmins (1839) o M & W 342 per Pabee B at p 349 
quoting Bevan v fj aters (1828) Mood A M 235 (training of a racekorse) 
and Scar/e v Morgan (1838) 4 M A W 270 (a mare covered a stallion) 
T abour must be expended to give tbis hen see p 12 post and title Bailmeikt 
Vol 1 p 661 Thu^ persons putting Out a fire on a ship have a particular 
hen on goodtj saved (Z/ar^/ord v Jones {IG9B) 1 Ld Raym 393) but the mere 
finding and taking care of an artide gives no right to a lien on it [Nichohon v 
Chapman (ii9o) 2 Hy B1 254) 

(?) Robins <L Co Y Gray sapra see titles Carriers Vol IV p 6 Inn's 
AND Innkeepers Vol XVII pp 306 et seg otherwise where a partn ular 
hen 18 claimed the woik must be done at the request of the wner ol the 
L )ds see p 12 post 

( i) Johnson Y 3 Stark l'"2 

(/^ Jaxl son v Cummins supra S arte v Morgan supra per Parfe B at 
p 283 

Cross Law of Lien 27 The expiess contract for a hen must be shown 
with sufficient certainty {^Pobertson v bhowler (1846) 13 M & W 609) 

( /) Aj 3 to what persons are common earners see title Carriers Vol IV 

P ^ 

( ) As to the extent of a common carrier s obligations see title Carriers, 
\ ol I V , pp 6 et seq 

(/) See title Carriers Vol 1\ pp 92—94 The lien is not enjoyed by 
carmen or furniture removers who are not common carriers see Electric Supply 
StoiiSY Gaywood (1909) 100 L T 8o5 Hirst y Page & Co (1891) 7 T L B. 
637 The n^t may be enlarged by agreement {Ktnnear v Midland RaU 
Go (1868) 19 L T 387 which case is also an authoiity for the ^plication of 
the qmeris dootrme to lien) For form of agreement see ^cyclopaedia 

of Forms and Precedents, VoL III pp 169 201 As to the right of a master 
of a ship to a hen for freight see Anm. (1701) 12 Mod. Eep 447, 611 , AHaza 

Y Smotocce{l/93) 1 Esp 23 and on lug^go to passage mon^y, see Wolf 

Y Summers (1811) 2 Camp 631 and as to the general rights of a master of a 
ship, see title Shipping and Navigation 
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So a person who keeps a common inn, inasmuch as hO is 
under obligation to receive and afford pioper entertamment to 
everyone who offers himself as a guest and safely and secuielv 
to keep the goods brought by the guest, has a hen upon such 
goods until the expenses of the guests food and lodging aie 
dischaiged (g) 

Sect S — Persons who hat e done Tf' ork on Particular Chafteh 

17 It IS a common law principle that if a man has an aiticle 
delivered to him on the impiovement of whicli he has to bestow 
trouble or expense he has a light to letain it until his charge is 
paid (A) Thus the aitificei to whom goods are delivered for the 
purpose of being worked up, the f airier by whose skill an animal is 
cured of disease, and the, horse l)reaker by whose skill an animal 
is rendered manageable have lieftis on the chattels in respect of 
their charges {%) The hen only applies to the chattel produced 
or on which the work is^one (fc) but where the iifcicle upon which 
the work is to be done is sent in diffeient paicels and at different 
times there is a hen upon the whole if it is all done under one 
contract {1) 

18 The work must be done by the order or at the request of 
tlie owner or of some person authorised by him (m) and must be 
completed (n), but if completion is prevented by the owner the 
hen arises for the work actually done (p) T^oik must be done or 
skill expended in improving the chattel (p) 




See title Inins AND Innkeepebs Vol XVII pp 62^ et Bej 
Levan v JJ aters (1828) 3 C & P 620 As to a workman s hen see title 
Bailment Vol I p d61 

(i) Scar/e y Mof</an(18S6) 4 M & W 270 per Fahke B at p ’s 
(k) RoUiS y Clartdye (1813) 4 launt 80/ (a conveyancer lia«« a lien on a 
drift not on all papers) Lleaden v Hancoik (18*^9) 4 0^1 152 i^a 

printer has a hen on engravmgs not on the plates from which raving aic 
made) and see Marks v Lahsk (1837) 3 Bing (no) 40S As to the hen of 
a solioitor on propeity recovered or preserved see title Solicijobs 
Blake v Nicholeon (1814) 8 M & S 16/ 

(fw) Hollis V Clartdge supra Hiecox v Cheenwcol (1802) 4 Isp 174 
Hussey v Chnsite (1808) 9 East 426 Buxton v Ba u/haii ( 1834 ) b C A 
P 674 Oasiellatn y IJwTnpson (1862) 13 C B (n s) lOu A sub contractor 
gets such a hen through a oontractor a,^ainst the real employer who applo^cs 
of the sub (ymtraxk {Bellamy v Davey [1891j 3 Oh 540) and wheie a person 
hinng a chattel and uudertaking to keep it in repair, sends it to be repaired 
the repairer has a partioulai hen on the chattel for his chaiges against the 
owner (Aeews v TAotimm, [190o] 1 E B 136) See also Be Umon Cement and 
Bride Oo Ex parte Pulbrook (1869) 4 Oh App 627 (no lien for costs in favour 
of sohoitor on documents used in wmdmg up of a company as against a 
lumidatmr who is not the owner of them) nudEe Lawrance Bowkery Justin 
[IwH] 1 Oh 566 (no hen m favour of sohcitors employed by a husband 
on marriage settlement as against the larustees) “Wiiere a servant, in the 
ordinary course of his employment (see title Mastee and SERVANr) deUvers 
Jus master s goods to a person for the purpose of doing work thereon such 
alien for ms charges but cannot transfer it to the servant, eieii 


though, the servant pay his charges ( ffussesi y 
(a) Ftnfwck T Harmon (1838) 3 K & W 
M Ldhsy V -2^»w%^(18^) 1 Oar Eiy 


Christie supra) 

532 per Paeke B at p 535 
344 


(p) Bsvanr Wifew(ia28) 8 0 520, Judson v Etheridge (1833) 1 Or 



Pa in IV— pABiicuLAK Lien 


U 


There le no distinction between an agreement to do the woik 
for a stipulated sum and the implied contract to pay a reasonable 
aam, but, if there is a stipulated price to be paid at a particular 
time or in a particular manner, the workman cannot set up a lien 
inconsistent with his contract (q) 

19 Ihe following poisons have been held to be entitled to 
particular hens for labour or expenditure upon chattels entrusted 
to them — an accountant upon the books of account, for work done 
before the bankruptcy of the owner (i), an arbitrator upon the 
award, for his fees(«;, an architect, upon plans prepared by him 
for his chaiges(0 an auctioneer upon the goods sold, for the price 
and for the charges of sale and commission (a) , a calico pnntei 
upon goods in his possession for printing (6) , a coachmaker, upon 
a carnage for the cost of repairs (c) pommissioners for taking 
acknowledgments (cl), upon the deed acknowledged the certificate 
of execution and the afiidavit of verification for their feeB(6) a 
conveyancer upon a draft settled, or opinicm written, by him(/*) 
a dyer, upon goods djed by him(p) , engineers, upon a bai^e foi 
putting in the machinery (A) a fairiei upon a horse cured of 
disease (^) , a fuller on cloth dressed by him (j) , a horse breakei 
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particular 


& M 743 Torth v Simpson (1849) 13 Q B 680 see Donatiy r CroiLthc^ 
and Kdly (\Slb) 11 Moore (op) 479 Orchards Rackstraw 9 0 Jj 

698 An auctioneer to whom a mortgage deed was dehvered to enable him to 
demand the money due was held to have no hen because there was no work to 
be done on the de^ (Sanderson v Bdl (1834) 2 Or & M 304) An agistor ot 
cows has no hen see p 6 ante Prentice v Taylor (1859) 1 1* & F 469 and 
title Animals Vol I p 387 

(q) those v Westmore (1816) 5 M & 8 180 Blake v NichoUon (1814) 3 M 
&S 167 

(r) Belim Ex parte Southall (IS4S) 12 Jur 576 per Knight Beuoe V 0 
atp 577 

(«) h V South Devon Rail Co (1850) 15 Q B 1043 Re Coombs and 
Feinley (18o0) 4 Exch 839 per Parke B at p 841 and see title 
Abbitration Vol I p 472 

(^) Hughes v Lenny (1839) o M & W 183 and bee title B^ILDI^o 
CONTBACT«» EnGINLERS AND ARCHIlEOrS \ol III p 306 

(a) Williams v Millington (1788) 1 H} B1 81 Coppxn v Craig (1816) < 
Taunt 243 and see title Auction and Audio veers Vol I p 517 

(5) A caheo printer has also a general lien foi work done in his actual 
business see note ( p 8 orde 

(c) Soulditich V Jlftkie (1800) 3 Esp 86, per Lord Eldon OJ HoivesY Ball 
(182 i) 7 B & 0 481 

(d) Under the Fines and Becovenee Act, 1833 (3 & 4 Will 4 c 74) 

(c) Ex parte Grove (1836) 3 Bing (n o ) 304 

(/) Hollis V Clandge 4 Taunt 607 Steadman v Hotkley (IS^6) 15 , 

M & W o53 

(o) SavtU V Barchaid (1801) 4 Esp 53 Green v Farmer (1768) 4 Burr 
2214 Bennett v Johns n (1784) 3 Doug (k b ) 387 For many years dyers 
endeavouied to establi h a right to a general lien but it appears that this was 
only established in paiticular distncts and not every wheie see Cross I aw of 
Lien 337 v Watir house (1802) 6 East 523, n 

(W Bs Wesilake Exp trie ff (1881) 16 Cvh D 604 

(0 RmMorth v Hadfield (1806) 7 East 224 wr Lord Ellenborouoh OJ 
at V 229 (by implication when he points out that a farrier is not entitied to a 
general lien for 5ioemg a horse) , Scarfe y i/bryon (1838) 4 M & W 2<0 

Parks B atp 28 1 

U) Rott r Bari (1818) 8 Taunt 499 In SiMri t Pym (1809), 1 Baat 4 it 
tl the custom of Exeter a foUer hae a general lie« 



li 


TjIFM 

SBot 8 upon a horse for the cost of bieikiog it ui{^) a horse trainer, 
P«rseB8who upon a hoise, both for keep and tiaining, unless by contiaet or 
have done custom the owner has rights of user inconsistent with the continued 
Work on possession of the trainer (f), a miller, upon flour or coin, for the 
cost of giinding(m) the ownei of a stallion upon a mare for the 
Cnattels cost of covering (n) a pailiamentary agent upon books and papers 
m his hands (o) , a printer upon copies of a book foi his costs of 
printing it (p), a shipwright, upon a ship for building oi lepair 
it (j) , and a tailor, upon clothes foi the price (j ) 


Part V — Equitable Lien 
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Sect 1 — Definition and hature 
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20 equitable lie/i may be defined as an equitable right eon 
ferred by law upon one man to a chaige upon the real oi personal 
property of another until ceitain specific clam sha\e been satisfied 
It diflers from an equitable charge insomuch as the latter is a 
light founded on contract whereas an equitable hen is founded 
on the principle of equitj that he who has obtained possession 
of propel under a contract tor payment of its value will not 
be allowed to keep it without payment (s) but so far as regards 
their eflect there is no distinction between an equitable hen 
and an equitable charge and both are liable to be defeated 
under the Statutes of Limitation (t) 

An equitable lien differs also from the common law hen in 
that the latter is founded on possession and, except as modified 


(/f) Jmlson V JbfJiertdge (1833) 1 Cr d, M <43 Scar/e t M rgan (1838) 4 
M &W 2<0 Pahke B atp 28 

{l)Beian v J^atera (1828) 3 0 & P 520 l<nth v (1849) 13 

Q. B 680 see p 6 ante 

(m) lie Matthews Ex jparte Oekenden^lio^) 1 dtk 23o 

{n) Sturfe v Morgan supra 

(o) Rtdgway v Lees (1856) 26 L J (CH ) o84 

Blake v AtcAofoon (1814) 3M dS lb< see i?rooA v entwe/rth 
3 Anst 881 as to hea of pubhsher on authoi s copyright for disbui semen ts 
(y) hx parte Shank (1754) 1 Atk 234 Boods v Bussell (1822) 6 B d Aid 
942 Be StncMana Ex parte hland 2 Bose 91 

(r) BJaJee v Lscholson supra 

(<) Mackreih v Symmons (1808) 16 Yes 329 Where the assignee of a bond 
debt charged upon real and personal estate has omitted to enforce pa'STnent out 
of tho personal estate he is nevertheless entitled to a valid equitable hen on 
the real estate {Justice v Books (1887) 67 L 1 868) The tenms of a contract 
between the parties may however preclude the existence of hen (Dean v 
Byrnes (1864) 13 W E, 299) ^ 

(t) Beal Property Limitation Act 1874(37 & 88 Vict c 67) s 8, see tiUe 
Limitation 01 Aoxioxa pp ZZetseq ibe distinction between the equitable 
hen and the possessory hen in this respect must be noted see p 3, omU 
For the distinction between an equitable hen and a charge upon land withm 
tlw Beal ^portT Idoutetjon Act 1874 (87 & 88 Vict o a 8, and aaiinple 
contract debt witjiia fflte I mutation Act, 1623 (21 Jao 1 o 16) and ^ 
Mercanble^Law Amradmeiit Act 18o6(19&20Vict o 97) a 14 aeeBornuT 
Oieafcn, [1898] 2 Q B 228 Set al o title EbrnY, V«1 SUL, p 92 
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by statute n^rely confers a right to detain the property until pay i 

m6nt(ii), whereas the former which exists quite irrespective of Deiinition 
possession, confers on the holder the right to a judicial eale(i;) and Nature 

Sect 2— Vendor and PuuJiaset 
Sub Sect 1 — Vendor a Lien 

t of land (a) has an equitable lien on the land sold Vendor slien 

for tne whole or part of the purchase money until actual payment {b) 

even where the purchase money is expressed to have been paid 

and received m the convejance, when in fact it remains wholly oi 

partly unpaid (c) The hen also extends to money advanced by an 

unpaid vendor for improvements {d) as well as to interest on such 

unpaid purchase money or advances or such parts thereof as remain 

unpaid from the time the hen comes into^xistence {e) 

It is immaterial to the hen whether the purchase money is a sum 
in gross or an annuity on the life of the vendor (/) or is payable 
by instalments (g) unless a contrary intedtion is shown by the 
paraes Qi) The hen may arise although the purchase money is 
not payable until a futuie date foi instance at a definite time after 
the vendors death (i), and is not defeated by an agreement that the 
purchaser shall not without the consent o! the vendor and the 
surety of the purchaser lease or assign the property until the 
original purchase puce has been paid (i) 

22 The vendor s hen arises not only in the case of freeholds, in Vi hat cases 
but also where the property sold is of copyhold or leasehold 


ul See pp 25 26 'poat 
V) bee p 27 poat 

(aj As to sale of land Lenerally see title Saif or Land 
\b) Hearlev Botelera (1604) Cary 36 Ciapman v lanner (1684) 1 Tein 
267 Mackretli y (1S08) 16 Ves 3^9 L if aught y Edwaida (linb) 2 

Ch D 499 606 KMewell y 11 (1864) 26 Ch D 601 C A Idlexfeny 

Moore (1746) 1 Atk 2il toppm y Ccpptn (172j) 2 P Wins 291 Cnhjy 
Callaghan {184.2) 6 I Lq R 2o Haukuiay Gar inn (18o4) 2 Sm G 441 
(c) Saundtrs v Lealve (1814) 2 Ball »SL P 509 11 intn y Anson (ford) (18'*3) 

1 Sim & St 434 Jersey {Earl) v hiiUm Ferry hloaHng Dock Co (1869) 
L B 7 Lq 409 Hnrnaon v bouthcote {17 fl) 2 ves Sen 389 393 Austen 
y Halsey (1800) 6 Ves 475 Lllwty Ediiar is {18{^2) 3 Bos &P 181 As to 
how far a receipt m a conveyance create*^ an estoppel see title Lstoppel 
V ol XIII p 371 Adiiettion to the common agent of both paities to pay 
the vendor out of moneys due by the agriit to the purchai^er is not equivalent 
to payment and does not uffect the vendors hen (llroM^ v Dawes (18o8) 
4 Jur (n s ) 396 Y ung v 11 kite (1844) 7 Beav 606) 
id) he Baker and Hailey Ex mite Linden (1841) 1 Mont D & De G 428 
(«) Rosey 11 at«on (1864) 10 H L Gas 6/2 ReStudey Stiicley y Kekewich 
[1906] 1 Ch. 67 C A and compaie i?6 Draa? Saviley Drax [1903] 1 Ch 781 
0 A The usual rate of interest allowed in equity is 4 per cent 
(/) Tardtffy berughan {I7b9) cited IBro 0 0 423 Richardson y M Causland 
(1817) Beat 457 Uarke v Royle (1880) 3 ^im 499 Matthew v Bowler (1847) 
6 Hare UO Remington y Deierall {\79o) 2 Anst 560 
(gf) Hives y At?«s(lS80) 16rh D 649 

(A) Buckland v I o( knell (1843) 13 bim 406 Duon v Oay/ere (No 3 ) 
(185o) 21 Beav 118 

(t) Winter y Anson {T ord) (1828) 3 Bus*^ 4^8 
(Jk) ElUat V Eduaida (1802) 3 Bos AJ Ul 



t^scv S 
Vwl«««ad 
Porc^tiMer 


Land 

acquired 

public 

companjT 


Purchaser s 
Ueo. 


tenme(Z) or chai feels (m) or peisonal property generally (n), and 
tends not only the puichaser his heir, persons claiming under him 
as volunteers, and bis creditors (o) but also those claiming under 
him for value who have equitable mteiests in the property ( 2 >) 
or have acquiied the legal interest with notice of the non payment of 
the purchase price (q) 

23 The lien also arises in the case of the acqu sition of land 
b\ a public company either compulsorily or by agreement for the 
pui chase piice (?) foi compensation for severance when it forme 
part of the pdi chase money (s) for damages for non construction of 
accommodation woiks (a) and for the costs of an action for specific 
performance (b) On the other hand a \endor has no hen for his 
costs upon the sum deposited by the company (c) when the condition 
of the bond has been performed (d) A railway company selling its 
supeifluous lands has probably fio hen foi the price (e) 

Sub Sect 2 — Purchaser s Lten 

24 A purchasei of land has an equitable hen on the vendoi s 
interest in the land agreed to be sold for all sums paid by him 


(i) Winter v An8<m [Lord) (1S28) 3 Bubs 448 492 Matthew v Bonier (1847) 
6 llare 110 IlhotY Edwards {\B02) 3 Bos d. P 181 
(/ti) he Vulcan Ironworks Co [1888] W N 37 (trade machinery) 

(?i) Davies v I homos [1900] 2 Ch 462 C A Re Htncley Stucley v KeJeewich 
[1906] 1 Ch 67 C A Colhm v (No 2) Downes v Downes (1S62) 31 

leav 346 Re Albert Life Asauiance Co Ex paite Western Life Assurance 
bo(ietynSiO) L E llEq 164 178 

(o) Crran^ V (1813) 2 Ves &B 306 309 lawellY //ee/ta (1773) Amb 
724 726 Blackburn v Greqson (1786) 1 Bro 0 C 420 

(p) Unless the ciroumstanoes are such as to give the persons acquiring 
equitable interests a better equity than the vendoi has see Rice v Rtce (1863) 
2 Diew 73 title Equit\ Vol XIIT pp 79 80 

(9) Elliot V Edwards supra Madereth v Symmons (1808) 15 Ves 329 
CfMmis V BaddaU (undated) 2 Eq Gas Abr 3id ed 682 WaUeer y Preswick 
(17o5) 2 Ves Sen 622 CatorY Pemhrtke [Earl) (1/83) 1 Bio C 0 301 
Hairis Y Tnhh(\%%9) 42 Oh D 79 Grant v Milh supra Bowles y Rogers 
(1800) cited 6 Yes 95 and see title Equity Vol XIII p 79 
(t) Walker y irars Hadham and Buntingford Rail Co (I860) L E 1 Eq 196 
Winchester (6ta/iop) y Mid Hants Bail Co, (1867) L E o Eq 17 WingY 
Tottenham and Hi mpstead Jundwn Rail Co (186SJ 3 Oh App 740 Marshall 
Y bcarhoTough a id Whitby Rati Co [1889] W N 73 Lycett y Stafford arid 
LitoxeUr Rail Co (1872) L E 13 Eq 261 see also Re Stucley Studey y 
Kelewich eupra For the law relating to acquiring land by agreement or by 
compulsory purchase see title Compulsoby Pubohasb op Land and Oom 
PENbATloN vol VI pp 67 et seg 
(a) W alker y Ware Hadham and Buntingford Rati Co supra 

(а) Si Germane {Earl) y Crystal Palace Rati Co (1871) L B. 11 Eq 

568 ^ 

(б) Winchester {Bwhap) v Mid Haute Rail Co supra. 

(c) Under the Lands Clauses Consolidation Act 1846 (8 & 9 Vict 0 . 18), 
§ 80 see fatle Ooicptosoey Pubohase op Land and Compensation, 
Vol VI p 103 Hte doss the hen cover the costs of a statutory arbitration 
{ibid , p 86) 

» A^ / 263 ^ ^ ^ ^ 

^) As IhaUwra^a^ * (^ontrad (1888) 40 Ch. D Si. 
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under the contract on account of the purchase money, togothei with 
interest thereon (/) and such hen will extend to interest paid on 
the unpaid balance of the pui chase money {(j) and also to the costs 
of an action for specific performance (h) as ell as to the purchaser s 
costs of investigating title where a good title is not shown to the 
property contracted to be sold (t), including the costs of a summons 
under the Vendor and Purchaser Act 1874 (k) In all these cases 
the lien is the same in effect as it the vendor had executed a mort 
gage of the property in favour of the purchasei for the amount 
covered by the hen (Z) But a purchaser has no heij for raonejs 
paid by him undei an illegal contract (m) 

The hen is not lost by the purchaser though he has dcst^ojed 
his right to specific performance by dehy in completing the 
purchase, so that wheie a vendor has become bankrupt piior to 
completion the purchasei can still pnforce his hen to the extent of 
his deposit (n) But a purchaser who obtains damages m lieu of 
specihc performance is not it seems entitled to a hen for such 
damages (o) * 

The hen is a\ ailable also to a sub purchasei for what he has 
paid wheie the original purchaser has resold before completion 
upon the interest which such original purchasei acquired by part 
payment of the purchase mone^ (p) 

When tlie vendoi is a mortgagee selling under a power of sale 
the hen does not exist against the mortgagor but only against the 
mortgagee to the extent of his interest m the property but if the 
vendor is a tiustee it may affect the interest of his cestui que 
inist (q) the hen will not however arise m favour of a purchaser 
from vendoi 8 known to him to be trustees who leaves part of the 
purchase money m the hands of one of them under his abso 
lute Gontiol and without the consent of the co tiustees oi the 
beneficiaries (?) 


(/) BurgeasY Wlieate A Q y R /i€a<c(1769) ILden 177 211 WythesY Le^ 
(1856) 2 Jut (n s) 130 IFes^macoW v Bohina (1864) 4 De G P & J 390 
399 0 A R ae Y IJataon (1864) 10 H L Oas 672 Aheraman IronworU 
Y T7tcA»w«(1868),4Ch App 101 Rodger y Eatruon [1S93J IQ B 161 C A 
Levy Y Stogden [1898] 1 Oh 478 J\h%thrmd db Co LtcL y Watt [1902] 1 
Ch 835 0 A It soems that the pui chaser may have a hen on an incomplete 
conveyance to him for the amount of his deposit (Oxenham y Eadads (1829) 
3T &J 262) 

(ff) Rose Y Watson supra 

I A) Middleton Y Magnay (1864) 2 Hem & M 233 Turner v MamoU (1867) 

J R 744 see title Splcuic Perform \NOE 
(i) Re Yeddtng and Westhrock (1866) 31 Oh D 344 KiUon v Heioeti [1904] 
W N 21 

(h) 37 & 38 Viot c 78 see Re Jf wmeaax and Avtd s Contract [1906] W N 
215 As to the purchasers hen on his purchase money paid into court for 
compensation for the vendor s delay m giving possession see Thomas v Buxton 
“169) L E 8 Eq 120 
7) Bose Y Watsony supra at p 683 
W)jSiwn^v Oshcddiston 2 My &Or 53; 88 

*) Levu Y Biogden supra 

Chrntudll v Henson^ [1900] 2 Oh 298 805 0 A 
Ahercman Ironworks v Wvdcens oupra 
fe) Wuihes v Lee (1865) 3 Drew 396 
r) V Wah^d (1835) 7 Sim 401 
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eS The purchaser s lien, like the vendor’s hen, is not confined 
to land alone, but extends also to personal property («) and attaches 
from the moment of payment, provided, of course that the sale is 
not rescinded through the purchaser’s own default (t) 

Sub Sect 3 — Transfer of lender s and Purchaser s Lien 

26 The benefit of the hen of a vendor or purchaser may be trans 
ferred even by parol (a) but the assignee will take subject to any prior 
charge of a similar nature which may have been created by the incum 
brancer (6) unless the latter be cognisant of though not a party to 
the assignment in which case he would be taken to have acquiesced 
in thfi assignment and would be bound by it (c) On the bankruptcy 
of a party entitled to a hen his interest therein passes to his 
trustee (d) The benefit of a hen may be assigned with the debt 
m respect of which it arifees («) 

Sect 3 — Pattnei ship Inn 

27 On the dissolution of a partneiship by the death bank 
ruptcy or retirement of a partner the personal representatue of 
the deceased the trustees of the bankrupt and the retiring partner 
respectively and on the othei hand the solvent or continuing 
partners ha\e a hen on the partnership estate for the satisfaction 
of all demands arising out of the partnership business prior to the 
dissolution ( / ) including consideration money paid under a part 
nership deed obtained by misrepresentation or fraud (g) or for 
allowances or payments agreed to be made on the dissolution {h) 


(«) Swainstony Cfai/ {1S63) 3DeG J & Sm 5o8 o69 0 A (where the pur- 
chaser of an unfinished ship to be completed by the vendor under a contract by 
which an advance made to him was to be taken as part payment of the purchase- 
money was given a lieu for the advance as against the vendoi s trustee in 
bankruptcy) Winter v Anson {Lord) (18^8) 3 Russ 488 Mattheu) y Bowler 
(1847) 6 Hare 110 EUiot y Ldwards (1802) 3 Bos A P 181 
(f) See p 31 j) 08 t 

(a) Bryden y Frost (1838) 3 My & Or 670 see also Tl lute y Wakefield 
(183o) 7 Sim 401 Bwrny i arvalho 4 My A Or 690 Morrelly Motten 

(1852) 16 Beav 197 As to extinguishment of equitable lien see p 30 post 
(i) Porter y (1673) 3 Eep Ch 43 [78] Matthensy allnynili^^) 4 

Ves 118 Chambers y Goldwtn (1804) 9 Ves 2o4 Mangles v Du on (lSo2) i 
H L Cas <02 Macclesfield {Lari) y Fitton (1683) 1 Vein 168 and compare 
title Choses in Action Vol IV pp 386 et aeq 
\c) Jamieson y English {\SB)i) 2 Mol 337 

(d) Hudson y Oranger (1821) 6 B & Aid 27 See title Bankruptcy and 
Insolvency Vol II pp lo9 et seg 
{e) Bully FaullnerCim) 2 De G & Sm 772 

(/) West y Skip (1760) 1 Ves Sen 239 466 SJetpp y Haruood (1747), 2 
Swan u86 Fx parte Williams (180u) 11 Ves 3 Ex parte Ling (1810) 17 Ves 
116 Kelly y (1868) 3 Gh App 703 Harvey y Cnckett (\%13) 6M &b 

336 Hague y Z>uwdeson (1848) 2 Exch 741 jper Parke B at p 74o Aherduis 
and Plytnouth Co v Hankey (18S7) 3 T L E 493 see Partnership Act 1890 
(63 & 54 Vict 0 39) s 39 and title Partnership It seems that there is 
no litn as between persons who are merely part owners {Be Leslie Leslie y 
French (1883) 23 Oh D 662 563) or co adventureis (Be Boggs. Ex parte Oemmel 
(1843) 3 Mont D & Be G 198) and see p 20 post 
(gr) Mycocky BM^mi(18^9) 13Ch B 384 Binneyy Muirie{\3%3) 12 App 
Cas 160 16^ P 0 see Partnership Act 1890 (*>3 A 54 Vict c d'^) s 41 
(A) Lx paiis (1813) 2 Ves & B 172 -Th® hen does not ooye^ 
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bofc fclufl lien la confined to the asaets of the parlnei*ship existing at 
the date of the diseolution (t) 

28 The existence of the lien does not affect bond Jide pur 
chasers or mortgagees of the specific assets of the partnership from 
a continuing or surviving partner (A) but the purchasei of the 
share of a partner m the partnership takes subject to the lien (Z) 

Sfct 4 — Lien Jor Expenditure on the Property of Another 
Sub Sect 1 — In General 

29 A person who has expended money for the benefit of 
another or on property in which he has no interest has as a rule, 
no hen in respect of such expenditure against such other person or 
against the owner of the propeity (m) TJie maritime doctrine of 
salvage does not apply in such <5ases(n) and even where the 
person making the payment has an interest a hen not expressly 
stipulated for can only arise by virtue of trustee s right to be 
indemnified out of the trust estate for expenditure m its preserva 
tion (o), or by subrogation (p) or by reason of an incumbrancer b 


liabilities not arising out of the partnership such as pnvate loans by one 
partner to another {Byall v Rowles (17o0) 1 Ves Sen 348) but it extends to 
partneiship moneys boi rowed bj one of the firm {Meltori^ccht\ Royal Exchange 
Assurance (o (1/^8) 1 Eq Cas Abr b Croft v P^jle (1733) 3 1 Wms 180) 

(i) Paynes Hornby 2 a Beav 280 This view however iscontiaryto 

that held by Lord Hardwicke who in two cases oribing out of the same trans 
action decided that the hen of a partner on dissolution was not limited to 
the stock brought in but extended to evei^hing coming m lien during the 
continuance or after the determination of the partner'<h]p (Sktpp v Harwood 
(1747) 2 Swan 686 West y Sktp{UoO) 1 Ves Sen 239 244 466) and see 
Pennell v Deffell (lba3) 4 De G- M &G 372 0 4. per TURNER L J at p 388 
and title Partnership In deny Da it so?) (1848) 17 L J (ch)282 286 the 
parties agreed that the propeity should be conbidered to have remained unchanged 
{k) Re Langmead s usU (185a) 7 De G M & G 3o3 C A Re Bourne 
Bourne v Bourne [1906] 2 Ch 427 C A 
(f) taiander y Bidteel (1873) 9 Oh App "9 

(m) Bumdgey Bow? (1842) lY & C Ch Cas 183 y^alUsy Smtih 

21 Ch I) 243 C -4 Leslie Leslie v French, (1883) 23 Ch D 662 
Falcke ^ ^coitibh Imperial Insurance Co (1886) 34 Ch D 234 0 A btmtt y 
lippett (1890) 62 L T 475 0 A see however Re Pike Burke y Burke (1888) 
23 T E Ir 9 and 1 eruvian Guano Co v Dreyfus Brothers & Co (1887) repoited 
[1892] A 0 liO n, per Lord Macnaghten atp 174 (as to cases of trover 
and trespass where the owner has been loquired by the court to make an allow- 
ance m reject of the expendituie) compare Hooper y Cooke (1856) 25 L. J 
(oh ) 467 (no hen for monej s expended in repair of dilapidated premises by 
owner of rentcharge as against owner of subsequent rentcharge) 

(n) lalcke v Scottish Imperial Insurance Co $upra Murray v Pinkett (1846) 

12 Cl & Pm 764 H L Bumdgey Eow^ supra per Knight Bruce V 0 
atp 191 Clack y Holland 19 Beav 262 perEoMiLLY ME atp 277 

Effort V Jones (1698) 1 Ld Eaym 393 Nicholson y Chapman (1739) 2 
Hy B1 254 CasUHlain v Thompson (1862) 13 0 B (n s ) 106 Adchison v 
Lohreil^l^) 4 App Oas 755 As to salvage see title Shipping AND Navigation 

(o) fee title Trusts and Trustees and p 21 As to the hen of 

trustee* and members of committee of a oluE on tne property of the club 
see title Clubs Vol IV p 419 

<p) As to the dootiino of subrogation generally, see title Equity Vol XIH 
p 149 and see title Insueanoe, Vol XV TI, p 568 For the appl^oahon of 
the doctnne to suretyship see tide GuaeajSIEE, Yol XV pp 509 ef sag , and 
•eet5*d,pp 522 523 
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Mortgagors 

lien 


right to add to his charge money properly expended on lus 
security (q) 

Thus a tenant in common has no hen against the share of bis co 
tenant for payments made for the benefit of the estate (r) not one 
joint ownei for money lent to another (s) noi a tenant for life as 
against the lemaindeiman (t) nor a bankrupt for premiums paid on 
a life policy after the bankruptcy ss against his trustee in bank 
riiptcy (w) nor a fam against property pui chased by one partner and 
p lid foi out of the partnership money (a) noi x pe’-son who has 
expended money on propeity which he lias bought without a title (/>) 
noi a solicitor who has lent money in the name of his t lient, who is 
an executor to pay ofi a debt on the testator s estate (c) nor a guar 
dian who has discharged an mcumbiance on an infant s estate ( /), 
nor a subsequent mortgagee as against a prior luciimbraiicer(e) 
Expenditure by a mbrtgago^r on the mortgaged property does 
not give him a lien on it in piioiity to the inoi tgagee ( / ) 
Jhus a mortgagor who pays a piemium on a policy acquires 
no hen against the moi tgagee (^) noi does a moi tgagor of renew 
able leaseholds who buys the reveision acquire a hen for the 
purchase money as against the mortgagee of the lease {h) and 


A 


Re Leslie Leshev French 23 Ch 1) 6o2 Ua I v IJol/and {l&jo) 

9 lie 62 Oill V Downing (18 14) 30 L T 154 and see p 21 post iiid 
the cases cited in title I^SIrIlA^OE Vol XVIT pp o47 note (?4) o63 note (/) 
Ah to the pobition of a mortgagee m this respert see title Moihgage 
(r) Ex parte loang {ISIS) 2 & B 242 Re Ntchohon hx parte Ilunis n 

(1814) 2 Bose 76 Re Drury an I Hudson Erpaite Leslie 3L J (boy ) 4 

Green ▼ Briggs (1848) 6 Hare 395 401 Kay v JohmUn 21 Beav 

536 oiexroliTig Doddington y Eallet {\ibO) 1 Yes ben 497 and see Lesgh y 
Dtekeaon (ISh^ 15 Q B D 60 0 A Johnsony WM(mo) 44 Ch D 146 but 
in partition actions allowance can be made for such improvements see titles 
Equity Vol VIII p 41 Partition 


(«: 
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?! 


Kay y Johnston supra 
Oaldeatty Bfoww (1842) 2 Hare 144 Pennell \ 3/</?ar (1857) 23 Beav 
Elmfery (1869) L 11 8 Lq 116 Noiris v C dedonian Insurance 


mji 

Co (1869) I B 8 Eq 127 unless he makes his ad\ances at the request of 
the trusts of the settlement ( i ofid V Mooi hotisp {1^14) L B.19Lq 69) 

'») lapsierv FFareZ (1909) 101 L T o03 C A 
loj W^ony Butler (ISdl) 29 Boav 428 
I b) Rtdgway y Roberts (1844) 4 Hare 108 
I'c) Christian v Fidd (1842) 2 Hare 177 
id) Hooper y E/ica(1705) 2Yem 480 

(€) Re Powers Polities [1809] II E 6 0 A Landowneia West oj England 
and South Wales Land Drainage and Incloeure Go v h//ord (1881) 16 dh J) 
411 433 There are however certain exceptions m tdvoui of a person who 
advances money to save propeity from destruction for the benefit of all who 
are interested m it In Anaell v Bryan (1846) 2 Jo & I at 763 Sugden L C 
said There are cases m which the court has properly given a salvage creditor 
prionty over all other incumbrancers See also Shearman y British Empire 
Mutual Life Assurance Go (184 2) L B 14 Eq 4, overruled by Ealeks v Scottish 
Impenol Insuranee Go (1886) 34 Ch D 234 0 A and note (a) p 22 post 
if) Zar?5F«ottv £««^(1856) 7DeG M.&G 30 41 CA Saunders y 
(1878) 7 Ch D 825 Drew y JosoJyne {IBSl) 18 Q. B D 590 0 A- 
(g) Fahke y Scottish Imperial Insurame Go supra Norris y Caledmian 
Insurance Co (186$) X4* B 8 Eq 127 Asto theiespechvenghts of a mortgagee 
wd mortgagor to ftoproceeds of a policy of insurance against fire, see fflile 
ZHSUBANCE VoL XYBL p 522 Conveyancing and Law of Piopei-tyAct 1881 
(44 4 46 Yict c 41), s 23 (4) Garden v hinram (18«/2) 23 V J (cn ) 478 
(A) Leigh v BwrnSi (1885) 29 Ch D 231 



Part V —Bquitable Lieu j»j 

tho liquidator of a company who, under the sanction of the court Sjbxjt 4 
spends money to secure a fund which the company has mortgaged, Lien tor 
acquires no lien as against the mortgagee for the money so Bxpenditnra 
spent {%) on tiie 

Property of 

30 In certam cases a person who has expended money on pro A noth er 
perty under the erroneous belief that he is entitled to or has an Examples of 


interest in it will be allowed a hen (k) So a person who takes 

goods out of pawn at the request of the owner has a In n on the ^ 

goods for the inone 3 s advanced to get them out of pledge (/) and 

where the owner of propeity stands by and allows a peison to 

spend money thereon in the expectation that he will receive the 

benefit of it such person is entitled to a hen (m) , but no hen m such 

case will arise unless it can be shown that the owner knows that the 

stranger is acting in the belief that Jie has A title and further that 

such belief is founded on an erroneous impression of facts (n) 


Sub Seoi 2 — fnuteea and Ineumbrancerg 

31 Where trustees and inoumbranceis and even in some oases Trustcfs and 
oreditois, though their debts be disputed (o) and limited owneis (p) 
have made payments for the redemption of property oi for fines on 
renewal of leases or othei payments to save propeity from destiuc 
tion, foi the benefit of all persons interested in its pieservation a hen 
will arise m their favour for the amount of the expenditure against 
the property in priority to all other claims (q) In the case of a 
tenant for life ^\ho has made such payments it makes no differ 
once \\bether the trustees of the settlement could or could not have 


(«) Lee and Chapman e Case (1885) 30 Oh D 21b 225 G A and see 1 f 
Ormerod Qrierbon <fe Co [1890] W N 217 
(7 ) Neee<m v Clarkwn (1845) 4 Hare 97 (husband and wif^ 7 udltru} v 
Grayall (1822) 11 Puce 68 (intending purchaser) Middldon v Ala jr ay (1864; 
2 Hem A M 23 j (intending lessee) see Renme v Young (1858) 2 De Cj & J 
136 0 A 

g Jmes ▼ CZ*/(^1833) 5 0 & P 660 

Umty JomU ^ock Mutual Bank%ng AeeoctaUinY Ai/?v (18581 25B0av 72 
see nowever an instance to the contrary M%llard t Harvey (l864) 10 Jui 
(N S ) 1167 

(n) East India Co v Vincent (1740) 2 Atk 63 Daiin V Spumer (1S02) 7 
Ves 231 Beaufort [Duke) Y PatriLh (18o3) 17 Beav 60 DiUvoyn v Llewdi/n 

ffl 4iDeQt Y & J 517 Ramsden v Dyson (ISbb) L E 1 H L 129 
wr Y Wellington Corporation (^1884) 9 App Oas 699 P C lallt y 
Scottish Imperial Insurance Go (1886; 34 Ch D 234 242 0 A JBoi the law 
on t his su bject as between husband and wife see title Husband and Wifl 
V ol XVI p 403 

(o) Manlone v Balt and Bi uton (1688) 2 Vern 84 
3 Atk 1 Hamilton y Denny (1809) 1 Ball ft B 199 

■■ (1846) 9 I Eq 


Hare 440 Fetheretone v , , 

the observations in Be Leslie Leslie v Irench (1883) 


Lacon v 3/er^/«s (li 43) 
Jone'i y J met (1846) o 
R 460 See howevei 
23 Oh D 552 564 As 

to trustees generally see title Thusts and Ibustees and as tp mourn 
branoei^ see title Mortoaoe 

(p) Todd Y Moorhouse (1874) L E* 19 Eq 69 see note (0 P 
W) Bee Oleary v McAndrew^ (1863), 2 liibo P 0 0 (n s ) 216, per Lord 
EmOBPOWN, at p, 286 Be Na^n^s Settled Estate [1900] 1 1 E Eq 296 Hope 
V Winter (1709) 2Eq Oas Abr 690 Anqell y Bryan (184*#) 2 Jo ft TiUt 763 
see also note (e) p 20 ante « 



22 


Bbot 4 
X4enfor 
ExiMnditnie 
<mthe 
Property of 
Another 


Manager s 
and agent s 
lien« 


TV e«t Indnn 
estates 


IiKir 


faised the money by other means (r) But a trustee of a pohvy 
■who makes or obtains such adv luces can neither obtain nor create 
such a hen, if he is, or in the due performance of his tiust ought to 
be m possession of funds applicable foi the purpose (s) 

A mariiod woman who out of her separate estate has paid the 
premiums on policies effected as a provision under her marriage 
settlement has a hen for such payments (t) and the assignee of a 
policy has a hen for the premiums paid after the assignment, 
together with interest thereon as against persons who have 
established » pnor interest in the policy (a) 

StJB Sect 3 — Managers Agents and Consignees 

32 An equitable lien in the nature of a salvage ken is 
allo’vved to managers, \shether they be part owners or not of 
works or estates for expenses properly incurred and advances made 
m the working or management of them Qi) 

In the management of West Indian estates consignees and agents 
ha\e a lien on the estate foi advances made for the immediate pur 
poses of the estate (c) or for the interest on incumbiances (d), and 
this lien IS independent of any paiticular couise of dealing between 
the parties (e) Moreover in the absence of mala fidts mere 
injudicious or wasteful management bv the manager appointed bv 
the consignee will not affect the hen ( / ) The hen extends as well 
to the manager of the estate abroad as to the consignee at home of 
the produce (q), and ^hethei they be appointed by the owner or 
trustee of the estate or by the couit (fc) and when appointed by 
the couit they are entitled to such hen in the capacity of manager 
as well as m that of an o&cei of the couit (i) Where however 
the estate is mcumbeied no hen will aiise in favour of the owner, 
nor as a rule, in favour of the manager for such advances (^) 


(r) lodd V Moorliouse (1874) I E 19 Lq 69 

(s) Clack V Holland (1854) 19 Beav 2b2 276 and see Re Regent s Canal 
IronwoilsCo Ex parte Griasdl^hlo) 3 Oh 1) 411 C A 

{t) Bnrjidge v Row (1844) 13 L J (oh ) 173 

(a) ffettv Reid(184J) 2 Hare 249 Oill v JJou/ tng (1874) I R j UU 
and hee note (c) p 20 ante 

(1) ^coit V Nesbitt (180S) 14 Ves 438 per Lord I ldon L (. at p 444 
v Whitfield (X819) 1 Enapp 133 P C 

(t) bcott V Nesbitt supra iraser v Burgess (1860) 13 Moo P C C 314 
layers v Whitjldd supra and soe Re Tharp (1852) 2 bm A G ,^78 n per 
liordSt Leon^eds LO 


(rQ Pe Ureatheed Ex parte Dans and Boddington ?x parte Chapman (1869) 
Oust West Indian IncnmKied Estates Acts 2nd ed ^19 (also rOTorted 
3 SoL Jo 544) As to the power of sale of a conveyance of a ^\est Indian 
estate seep 28 post 

(e) Stmondv Ihbhert (lb 10) 1 Russ & M 719 
(/) ReHamoit Ex parte J eugellei/ (1803) 8 L T 8d4 
(g) Fraser v Burgess supra Bertrand y Davies (1862) 31 Beav 429 Of 
W)urse the extract may be inconsistent with such a hen (Re letth s Estate 
Chambers v Davideon (1866) L E 1 P 0 296 see p 9 ante 

«*pra Per^rand v Davies supra Daniel y Trotman 
^ ^ s ) 123 Fraser y Burgess supra 

(t) Morisony Morumnm) TDeG M & G 214 0 A Fraser y Burgess 
supra Farquhorsmy Bal/our (1830) 8 Sim 210 ^ 

Oreatheed {John) 
Indian Incnmbftred Estatea Acts 2Bded 239 
4(4 to tb« (tonstgifteB of manager a ckuu when the e'rtate is managed by tha 
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RS a^ujst the incumbrancers, unless the latter have acuui^ced m 
the payments by the manager (Z) 

SikCT 5 — Trustee s Lien fiyi Costs, Chai (jcs and Expenses 

33 A trustee has an equitable lien on the trust estate for money 
properly expended thereon (a) and where the trust estate consists of 
a fund such hen will not be lost where the fund to which it attaches 
IS ordered to be paid into court (&) A tiustee who successfully 
defends an action brought for the purpose of setting aside a settle 
ment has a hen for his costs against the trust estate not^vithstanding 
that the settlement though originally valid becomes void under the 
Bankruptcy Acts (t) but a tiu&tee has no hen for such costs if the 
defence to such an action is unsuccessful (d) 

Sect 6 — Solieitoi s iLquitaile Lien 

34 A solicitor IS entitled not only to a common law hen for 
his charges upon documents in his possesj^n belonging to his 
clients but also to a hen of an equitable nature upon the fruits of 
judgments oi oiders obtained by him in favour of his clients in the 
suit in which he was employed for his costs in that suit (e) 

Sect 7 — Mantiim Lien 

35 Ihe maritime law admits the \ahdity of an equitable 
hen and if reasonable diligence be used and the proceeding be bond 
fide such hen will not be discharged by the sale of the ship, but 
may be enforced against purchasers without notice (/) 

Slot 8 — Mibtellaneous 
Sub Slci 1 — In Cases of Tf 

36 W hcie a person who has but a limited interest in an estate 
has committed waste a hen arises for the amount of the injury 

court bee MoriHon v ilfortswi (Ibuo) 7 De G M <Sb G 214 0 A Lijre \ 

J hcmipson (1852) 30 Boa\ u4 ^ He Hiarp {\SoS) 2 bm V, G ^<8 n I r 
(juhaihon v Baljiur (1S35) 8 bnri 210 ^haw v aozz (181-^ 1\ 

Ch (. ub z32 and as to the eftnot of a mana^ei s hen as agxmst a leinaindcr 
min ee Bertrand Y Z?ayzes (1852) 31 Beav GO bwtt y Besl/zti (IbOb) 14 \e8 
438 per Loid Eldov L C at p 442 
(/) IraserY Biifje a {ISbO) 13 Moo IOC 314 letirandY Dane 

(а) Darke v ]\tlhams(m (1858) 25 Eeav 622 btarimr v Ltws Liana v 
btamar (1886) 34 Ch D 4z0 L idyelt v Budgett [lV)o] 1 Ch 202 Theie is 
no lien for costs incurred reason of a breach ot trubt uuauthoiibed bj the 
ceatui one iruat (Leedham v Chawner (1858) 4 3C A J 4o8) 

(б) BlerdinaopY b osier {Ibob) 31 d- 0 (ex ) 205 

(r) Re Holden Lxiaite Official L ceivei (1887) 20 Q 13 D 43 and see titles 
Bankkuptoy and Insolvenci \ol II pp 275 et aeg Iriuduuent avd 
\0IDaBLF CONV>\ANCES \ ol X\ p 91 
(i) He Balter otlh bju parte husstU{\bb2'\ 19 Ch P o8S 502 C A Re Holden 
hs jaite Opuial Rtin et aupra Ste luither title TiiUbib and Trusiees 
( c) 0 ehh V /t* (1 w9) I Doug (k B ) 238 Maclenzie v Ma kmioah (1891 ) 

f4 L Ji 318 Re Cockrell a Fstate [1911] 2 Ch 318 loi the various 

hens to which bolicitors aie entitled see title Solicitors 
if) Hue Kong Mojniia [1891] P 223 Hariner y Bell Ti e Bold Buccleugh 
(1851) 7 Moo 1 C ( 267 lathamy (1863) 1 Moo P C C (n b ) 

18b Phe Fioopa {\^C6) 9 fur (n S ) 599 Tlw Kymph {\b jb) bw 86 Ihe 
iatnariilbb ; 8P I) I'' and see further title bHiriJiso IND NAYlGAnoK 


Sect 4 
lien for 
Expenditure 
on the 
Property of 
Another 

1 rustees 


Solicitors 


Man tuns 
hen 


Waste. 




24 


Sbot R 
Wfloel 
kOMoaa 


Uisa ppro- 
prlutlon 


CoYenants to 

settle 

property 


IjTW 


against the profits receivable by him during his term, in favour of 
the remainderman unless theie has been collusion between the 
latter and the limited owner, and this hen is effective even against 
incumbrancers of the limited interest, though their securities were 
effected befoie \vaste was committed (q) This principle also applies, 
in the case of a trustee or executor who commits waste and such 
lieu against any interest he may have under the will, is prefened 
to the right of his mortgagee (/i) 

SxJB Sect 2 — In CaaeB 0 / Mtsapproprtation 

37 A. mortgagee by deposit of deeds, from whom the mortgagor 
obtains possession of some of the deeds without the former s 
consent has a hen on all the deeds to which the debtor was entitled 
at the date of the deposit and it is immaterial whether the deeds 
weie left m the mortgagor s custody as the solicitor of the mort 
gagee or other v^ise or whether the recovery of the deeds was 
accidental or improper (i) 

Sub Seoi 3 — ( otenarU to Settle ^penjic Property 

38 Following the maxim that equity regards as done that 
which ought to be done {j) an equitable hen is raised m favour of 
the covenantee where a covenantor binds himself to charge property 
or the income of propeity aheady in his possession (i), or such as 
he may thereaftei acquire of a specific kind or such as may be 
derived from a specific source (Z) or such as he may point out by 
a subsequent instrument as that which was intended to be 
chaiged {m) and the result is the same although the propeity is 
not in posses-Jiion where the covenant or agreement is founded on 
valuable (onsideiation (n) Wheie the covenant is to make a charge 
at a future time when the covenantor will be in possession of lands 
acquired for the xery purpose of the charge a hen will arise against 
them ( 0 ) and ^^here the covenant is to pay money to trustees to 
be laid out in the purchase of lands or to purchase and settle 
lands and the coxenantor purchases lands but settles neither them 
nor pays the money, the lands will be taken to have been purchased 

{g) Briggs v Oxford {EaH) Beavan v Oxford {Earl) (1865) 1 Jur (n 8 ) 817 
and see title SFTrLFMPTTS 

{Ji) Merrts v Lxvte (1642) 1 Y & 0 Oh Gas 380 Cole v Muddle (1862) 10 
Hare 186 Barnett y SheJ^dd (I8t)2) 1 De Q M & Q 371 see also Dowse y 
Cortoo, [1891] A 0 190 For the lien on the share of a defaulting executor in 
his testator s estate see title iiXLCUToas and Admieistratoiis VoL XIV 
p 271 

(t) Mason v Morley (]86o) 11 Jui (w 8 ) 469 

(^) See title Equity Yol XIII p 73 and as to the dootnne of performance 
see tbid pp 139 140 

(^) Legard v Bodges (1792) 1 Ves 477 Bavenshaw v HoUter (1834) 7 Aim 3 

{i) MetcaJfe v Turk {Archbishop) (1836) 1 My & Or 647 Lyde v Mynn 
(IS33) 1 My & K 688 Bidler y Plunkett (1860), 7 Jur {s S ) 873 

(m) Watson v BoMsmt (1829) 1 Mol 586 

(w) Be Lucan Mardmge y Cohden (1890) 46 Oh. D 470 Pew v 

Winterton {Eari) {1708)i 8 Bro 0 0 489 493 (bond id ante^Duptial settlement 
to convey suffldi^m Vw estate to secure the w;cfe a oertam annuity in lieu of 
dower) PrebhU^ (1818} 1 Swan 809 321 (ante-nuptial bond to settle 

propertif which ft# husband might become seised oft 

( 0 ) miesleg V Wfhdey (1839) 4 My & Or 5«l 



Pari V Pquitabif I ifs 


96 


in performance of the covenant and viJl l)e subject to a hen m Shot s 
favour of the covenantee (p) lUflcel 

39 A covenant to convey lands of a certain value to the uses of 
a settlement does not create a hen on lands to which the covenantor Cases wbei» 
was equitably entitled at the date of the covenant though actually 
conveyed to him aftei wards (q) 

A simple covenant oi ^;:,leement to charge land does not create a 
hen upon the covenantor s real estate where no paituular land is 
mentioned nor where the agreement is only loi i pt isonal security 
with powei to call for a reil security nor where it otherwise appeals 
to be intended to relv onl} upon the covenant (r) nor where lUf 10 
IS no consideration (s) So that a covenant 01 promise in writing to 
give a security by mortgage or to sell lands when required (0 or a 
mere covenant to settle lands of a certain value («) or at or within 
a certain time does not create a lien m favour of the covenantee or 
promisee Noi will a hen arise where the settlement contains onl^ 
a power and not an express tiust to purchi^se lands, nor on a 
covenant by a husband to settle (i) 


Part VI — Enforcement of Lien 

Sect 1 — Legal Lien 

40 Legal or possessory hens merely confer on the holder of the Remeiiea in 
goods or chattels 111 leapect of which they are claimed a passu eii^ht 
to detain such goods or chattels until the debt is paid (a) and 
cannot be enforced by sale of the property held although there 
may be expense incui i ed in its retention a person who chooses 
to insist on his n^hb of retainer may do so but he has no 
further right and must put up with anj inconvenience which 
the retention may entail (6) The holdei of the property as a Retamtr as s 
rule, 18 not peiinitted to make any claim for the use of the place in ode the onu 

r I ight 

(p) Sow dew V S<rwden (1785) 1 Bro 0 C 682 Lerhmere v Carlisle {I ail) 

(1733) 3 P Wme 211 JSilcocIa v (U06) 2 Vein 6'5S iole 

Hastings (1689) 2 Vern 97 

( 0 ) Gardner v lownahend (Mat guts) (1815) Coop G 301 and see title 
Equity Vol XIII p 140 
(r) Collins V Plvmmer (1709) 1 P Wms 104 

M Re I uenn (Fnrl) Hardingev Cohden (1890) 45 Oh D 470 and see titles 
Equiit Vol Xin pp 97 9& Gifts Vol X\ pp 428 ct eg » 

(t) Williams y Iiicos (1789) 2 Cox Eq Gas 160 Beiringtony (1539) 

3 Y & C (LX ) 384 

(uSFremonlty i?edire (1718) 1 P Wma 429 MomingUmy Xeane (1868^ > 

1>6 G & J 292 and see Re ^arikey Brook Goal Co Re Radley and Bramali 
(1871) L E 12 Eq 472 
(if) Tench v Lench (1806) 10 Ves 511 
(a) p 2 ante 

h) JoAes V Pearle (1723) 1 Stra 566 Ex parts Shank (lit^4) 1 Atk. 234 
Clark v (HlleH (1835) 2 Bing (n a) 343 366 Legg v Tians (1840) 6 
M A W 86 Thames Iron Works Go v Patent Derrtck Co (1860) 1 Jeum & H 
93 MuUmsry Florence 3 Q. B D 484 0 A«, Boson y Bo2/<ind^839) 

4 My SsOr 364 MoUsworthy Rohhuis{\Wi) 2 Jo 4bLat 358 Pdlyy Waiken 

(1851) iDeGMAQ* 13 23 OA Ttehboerrow v (179^ 6 Past 

21 n H T f «r Bullib J at y >4 n 
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Legal Lien 


Exceptions 


Lien 

which it IS detained, or otherwise for keeping it (c), and it makea 
no difference that, by advertisement or otherwise he notifies the 
owner that such a claim will be made unless the goods are removed 
and such expenses paid on oi before a stated time Any money 
paid by the owner under protest in satisfaction of such claim, in 
order to regain possession of the goods, may be recovered by 
action (d) It follows therefore that if the holder sells the goods 
he will be liable to the owner in trover for their lalue and this 
principle applies in the case of a solicitor s lien upon his client s 
papers, though a geneial lien(^) 

There are however certain exceptions as in the tea trade, 
where it is the custom for the vendois to be paid partly by an 
immediate deposit while the vendor letains the tea or the warrants 
which represent it, and pn non payment of the balance to sell it and 
charge the purchaser with any deficiency together with interest 
and other charges (/) 


(c) As to animals see title Animals Vol I p 387 and p 3 ante As to 
an innkeeper s liability to feed a guest s horse see title Inns and Innaeiplhs 
Vol XVII p 324 

{d) S(me8 V British Fmpire Shipping Co (1860) SUL Cas 33S Bruce ▼ 
Eiera<m{l88S) Cab A LI 18 DimsdaleY London and Brighton Rail Co (1862) 
3 I A 1 167 169 n Lord Eliei^bokough OJ howevei ui Haitley v 
Hitchcock (1816) 1 fetirk 408 seems to have thought that a ri^ht to sell would 
ail e in such cases wheie a reasc nable time and notice to remove the goods 
had been given and theie are authontios to suppoit such a right in f'lvour of 
innkeepers prior to the statutorv right to sell conferred bv the Innkeepers 
Act 1878 (41 V 42 Vict c S) g 1) said by some to be confined b> custom to 
I ondon and 1 xeter and by otheis to be a gential light (see the judgment of 
Pagehood V 0 in lhamea Iron WvrJa C> v Patent Derr id Co (i860) 1 
John V H 93) to sell a horse to defray the expenses ot its keep when on the 
reasonable appraisem<:nt of four neighbours it has been found to have eaten its 
full value 

(c) Clark v OiJhert (1835) 2 Bing (n o) 343 As to a solicitor a statutory 
hen and his light to enforce it see title boLlcirous 

(/) Re Tate hx parte Mo^att (1841) 2 Mont 1) A De G 1/0 There are 
also certain otner exceptions to the general rule where power to sell goods 
subject to a lien is given by statute e q the hens of (1) innkeepers enforceable 
by sale under the Innkeepers Act 18/S (41 A 42 'Vict c oS) s 1 ( ee title 
Inns and Innxefpeks Vol X\II pp o26 32/) (2) camerb enforceable 

imder the Bail ways Clauses Consolidation Act 184o (8 ^ 9 Vict c 20) s 97 
and see Creat Western Rail Co \ Shaiman (1892) 61 L J (ci B ) 600 where 
it was said that a passive lien bein^ an imperfect remedy could not bo meant 
when given by Act of Parliament to be the exclusive remedy See also as to 
a earner 8 nght to sell on non payment 1 itll v Ndvjjort Ahergnenny and 
Hereford Rad Co (18o8) 3 H & N 409 North v London an I No? th B eatern 
Rail Co (186f) 9 Jur (N s) 897 Ivfns v Great Vfesiern Rail Co (1889) 
53 J P 148 Wallu v Londn and ^outh If eatern Pad Co (18/0) L R 5 
Exch 62 disapproved in Caledonian Pail Co v Gw/ W (18/3) IB (Ct of Sees) 
198 Manchester Sheffield and Limolnahire Rail Co v North Central Wagon 
Co (1888) 13 App Cas oo4 and as to the obligation of earners to keep 
goods for a reasonable time see title Carhiers Vol IV p 93 (3) shipowners 
enfoicoable under Merchant Shipping Act 1894 (57 A 68 Vict c 60) ss 49o— 
501 which extends to a wharfin^ei s or warehouseman s claim for rent rates 
and other charges due in respect of any goods deposited by the shipowner witii 
notice that the gpods so deposited are subject to a lien and see title 
Shipping and NAVI<!^ATION lor form of notice to wharfinger to exorcise hen 
for freiglit and other charges under the Merchant Shipping Act 1894 (67 & 68 
Viot e 60)| see JSaeyclopsedia of Forms and Precedents Vol IV p 127 
(4) TSDtidore of bhatleH enforceable under the Sale of Goods Act 1893 (67 A 68 
Yict c 71) ss 39r41f 42 43 and see title Sate op Goods (6) dock companies, 
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All persons entitled to general or particular hens may expressly Sect i 
stipulate for a power of sale and prescribe the terms of sale in Legal Lien, 
the event of the hen remaining unsatisfied after a certain date , 
there is nothing to prevent parties from attaching such conditions 
at the time the hen arises {g) 

Sect 2 — Equitable Lien 

41 A \endor s hen and other hens upon real estate are enforce Remedies of 
able by sale (ft) but not until they have been established by 

a judgment of the court (i) binding the persons affected by the 
hen (/ ) An exception to this general rule however exists in the 
case of trust propeity, for a hen against a trust estate is not 
enforceable if the effect of a sale would be to destroy the obiect of 
the trust (1) Wheie a purchaser becomes bankrupt before pay i e'^aie 
ment of the pui chase money the vendor may nevertheless enforce 
his hen by a resale, and if the proceeds after payment of the 
proper expenses be insufficient to discharge ttle original pui chase 
monej he may prove against the bankrupt s estate for the 
balance (m) 

The hen of an unpaid vendor also gi\es him the alternati\e Rescission of 
right to rescind the contiact and recover possession of the land (7i) contiact 
but he cannot enfoice it by foreclosure (o) 

42 The hen may be enforced against land taken by a public Apamst 
company even though the undertaking for which the land wis 
acquired is m active operation and an interest therein has been 
acquired by the public (p) and it seems that the court may upon 

the application of a vendor restiain the company from continuing 

enforceable under the Harb)urs Docb«« and Piers Clauses Act 1847 (10 A 11 
Vict c 2<) s 4o and Poe jU reiser y liosan^uet (1862) 4 B AS 4(0 and title 
Waters A^D Waiei courses 

(^) bee eg the Sde of Gtojds Act 1893 (56 A 57 Vict c 71) s 48 (4) 

Lam nd y Davall \ \84i) 9Q B lOoO and title S4.LE OF Goons 

(h) llipey B )(ilL{\8o0) IB ^ Ad 49S Madrethy (ISOS) lo Ves 

329 \{e6tmacoUy (1862) 4 De G F AJ 390 3% C A sfot y 

Clay (1863) 3 Do G J A Sin oj8 C A As to enfoi cement of an equitable 
hen with mteiest see Be Drax Samle y Drax [1903] 1 Ch 7S1 0 A 
Lippard y BK^etta (1872) L P 14 Eq 291 
(tj Actions foi the sale and distribution of the proceeds of property subject to 
any hen are assigned to the Chancery Division by the Judicature Act 1873 
(36 & 37 Vict c 66) s 34 (3) 

(ft) A 0 y SttUnghourne and ^heerneaa Bad Co (1866) L. B. 1 Eq 636 
h) Darke v WtUtamson (18oS) 2o Beav 622 * 

(m) Be Perkins Ex parte Mexican Santa Barbara Mining Co (1890) 24 
Q B D 613 0 A as to proof by secured creditor see the Bankruptcy Act 
1883 (46 & 47 Vict c 62) s 39 bched II r 9 and title Bankruptcy and 
Insolvency Vol n pp 224 et aeg A judgment for specific performance does 
not create a debt for which there is a vendor s lien within the meanmg of this 
provision (jRc Furr I*x parte ClaiJce [1892] W N 138) 
in) Lysaghty Edwards (18^6) 2 Ch D 499 606 

(o) Mttnne v of Wight Bad Go (1870) 6 Oh App 414 

(p) Walker v Hare Hadham and Burdingford Bad Co (1865) L R 1 Eq 
Wing y Tottenham and Hampatead Junction Bail Co (1868) 3 Ch App 

i40 Baperr Crystal Palace and South London Rad Co (1868) 16 W R 411 
Willmms y Great Eastern Bad Co (1868) 16 W R 821 and see title 
ruLSORY PuRCTRASB OF Lanp anp Compwsatjon, Tol VI pp 67 
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in ix)SHeBsioQ and using the land until the purchase money has 
been paid (q) 

43 Other equitable liens enforceable by sale aie those of oon 
Bignees of West Indian estates (?) and such hens have priority over 
all other incumbrances, including securities given to the Grown (s) 


Part VII — Extinguishment of Lien 

Sect 1 — Possessory Lien (a) 

44 A tender by the debtor of the amount due to the creditor 
puts an end to the creditors right to retain the goods, but a 
demand b> the creditoi for a larger sum than is co\eied by tbe 
lien IB not ^ waivei of his hen (6) 

Lien IS ilbo \vai\Q^ or destroyed wheie a claim has been aban 
(loned ^)i a number of years (c) or wheie the party claims to retain 
^oodb on grounds diffeient fiom those on which he rests his claim 
foi lien and mal eb no mention of lien (d) or where having a 
Jien on goods for general balance, he claims a lien thereon merely 
foi a particular debt (c) 

45 If secuiit} be taken for payment at a future date of a debt 
foi which the ci editor has a hen upon property of the debtor the 
hen 18 in some cases dostrojcd (/) The mere taking of a secuiity 
does not necessaiily destroy the hen there must be something 
in the facts of the case or in the natuie of the security taken 
\\ljich IS inconsistent with and destructive of the heu{g) as for 


(g) AUgood V Mejiyhfnt and Darhngtnn Bail Co (1886) 33 Oh D o71 
Wtiuhebiu {Bishop) Y Mid Pants Pail Co (186 1) I E oLq 17 see however 
the followiTif? cHHe to tho contrary —Pell v Northampton and Banhury Junction 
J III C (I&OO) 2 th ipp 100 Manns Y I le ( f iqht Rati Co (IbiO) o Oh 
\pp 411 Latimer Y Ayleehui ij and had imjham Rad to (IS/b) 0 Ch 1) 386 
C A Lyc€ttY ^tafoid and Jftoicefer 1 ad Co (1872) I R 13 Fq 261 
(r) FraserY Lurgess {IbeO) 13 Moo P 0 C 311 BertrandY Danes (m^) 31 
Boav 429 443 I etherstone v Mitchell (1848) 11 1 J q E 36 lodce y J oans 
(1823) 11 I Jq R 62 Eill y Brown (1844) 6 I Lq R 403 Re Pharp 
(18o2) 2 Sm A G 6/8 n and soe p 22 ante see also Re Earn ott /j pirU 
Pcngdley (imS) Si I 8o4 ReMarDowall Dx parte Norm And Fuc parte Graham 
(18(34) Oust West Indian Inciimbeied Fstates Acts 2nd ed 300 (also lenorted 
8 Sol Jo 851) 

f«) EeMacDowall Ft parte Lor mand Ex parte Graham supra 
(a) As to possessory In ns see pp 2 et seg ante 

{b)bcar/ev Mwgaa [ibiS) 4M &W 270 Dirks y Rahardsimi) 4 Man 
AG 674 see title Bait MFNT Vol I p 548 ^ 

U) Re Nolle Ex ]xiTte Do Kflas 3Deac A Oh 310 
(rf) Boardmanv Gt//(1879) 1 Camp 410 n lieeksY Goode (1869) 60 B 
fy sj367 Can^y 3pant<m (1844) 8 Scott (n ii ) 714 and see title Bailment 
P o^ssion to claim the lien when the goods are demanded 


VoLI 


J, ~ W vM-nrAux VUD xtQU VvUOU Uil9 

isnota waiver (?FM<ev Gainer i\8%4) 9 Moore (o p) 41) 



▼ iSjfflM’* (1823) Turn 

f-omindSM) SB “I®’ BomcaMe v 

IT J <k b)196 Matonv Morhy (No 1 
(I890>*34^dv 471# ivgmy ifiu.! <trhlwi{\m) 28Cb D 330 a 
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instance, a secuiity taken on property already subject to the hen, i 

or a security which gives time for payment or which gives a right Possessory 
to interest not otheivMse payable (/i) Where bills are given as Lien, 
secuiity the hen may be treated as merely suspended, and may ^ 
revive on the bills being dishonoured (t) 

46 Bedell very of goods to the owner (A) or his agent, destroys Low of 
the hen (Z) and when once made cannot be recalled (m), even if p<M8«sJon 
made by mistake (n) but if such redelivery ib induced by fraud 
the hen revives if possession is recovered even though such 
recovery is effected h} stratagem (o) But a hen is not lost b> the 
deposit of chattels with a third party on behalf of the person 
entitled to the hen or if pursuant to the agieement the owner 
IS allowed the tempoiary use of the chattel and duly return© it to 
the third pait> (p) 

Where a peibon having a hen on certain ai tides improperly sells improper 
them he loses his hen and cannot letain the pui chase money (fj) 

Where there is an agreement between a cofftugnor of goods and Refusal of 
a carrier for a general hen such hen is not lost as agamsi the 
consignor by reason of the refusal of the consignee to accept 
dehveiy of the goods (r) 


V *>nh^hitry Gold Mtmng Co [1^92] A 0 281 P 0 Thus under the law p lor 
to the Debtors Act 1869 (32 V 31 Vict c 62) when a debtor could be attached 
such attachment did not deprive a solicitor of his right to a charging order for 
oobts because the two leinodies were c m istent {Lloyd v Mason (1815) 4 Hare 
132) nor does a judgment foi cost depiive a solicitoi of his general retaining 
hen over documents {Re Atl ms Lstate [1894] 1 I B 225) As to waiver ot a 
solicitor 6 hen see title Soiioitors 
(/j) Be Moms [1908] 1 K B D3 Buoklev L J at p 477 
(t) Steuenson V hlal clock IM &b oJj 


(A;) Lx pare ^hank (l/o4) 
(where a factor allowed 


Atk 234 Knujer y micox Amb 2o2 

^ _ the owner to sell goods through a bioker and 

infoimed the biokei that the owner would deal with the good^ boo also HaitUy 
V Hitchioch (IHIO) 1 Stuk 40S ( asflmy v Auhett [1S0>) 2 Last 32o 

Whether possession has been paited with or not is a question oi fact {Dei ital v 
Itm (1836) 1 Gale 17) But a captain of a ship who is compilled bv law to 
allow goods to be 1 inded at the Custom House does not lose Lis hen for freight 
even though he has parted with possession of the goods (J^ dson v Aym r 
(1813) 1 M & & la7) 

(1) bweet V Pyjn (1800) 1 Last 4 But wheie a policy had been deposited 
to secure a loan with a peison who on the death of the owner was one of his 
executors and the insumnce office would not pay the policy moneys without 
the receipt of all the executors the joining of the depositee executor in such 
receipt did not put an end to his lien on the pohey moneys {Olaholm v 
(1837) 6 Ad & El ilO) 

(to) Sweet V Fym supra 

(») Dicas V Stoddey (183b) 7 0 A P o87 see Bl^h v Davies (1860) 

^^) Pistol {Lari) V Wilsmore IB A 0 614 Hawse v Crowe (1826) 

By M 414 in which cases cneques subsequently dishonoured weie fraudu 
lently given to obtain possession of goods which had been sold on tenns that 
they were to be paid foi in cash see also R aUace v Woodgate (1824) By A M 
193 ^ 

{ «) Ltvy T Barnard (1818) 8 Taunt 149 Bmet v Capper (1888) 6 Bmg 

' (oV Janet r Thirloe (li2S) 8 Mod Hep 172 Clark v (1885) 2 Bing 

o)343 MvJhnfrv i'/wence (1878) S Q. B D 484 0 A 
' (r) V Great Weelem Sad Go (1883) 621. J (a b)378^ 
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Beot 2 — Lgmtahle Lien {$). 

47 A vendors hen ib not, as a rule,^ost by the taking of 
secunty for the purchase money in the form of a draft promissory 
note or bill of exchange (t) even though negotiated by the 
vendor (a) noi by taking as security a mortgage bond (6) or cove 
nant(c) from the purchaser himself, although it would probably 
be otherwise if the bond or covenant were taken from a third 
party (d) So in the case of land taken by a public company 
wheie the amount of the price and compensation exceeds the 
deposit paid into the bank the payment of the valuauon and the 
giving of the bond under the Lands Clauses Consolidation Act, 
1846(e) does not destroy the hen (/) nor does the giving of a 
bond in the case of a contract under which the consideration is to 
bo m cash or, at the option of the company such security as 
shall be agreed on (g) 

On the other hand if the propeity is sold in consideration 
of a secunty (h) or'^if the contract between the parties or the 
inference to be clearly drawn from the ciicumstances, shows an 
intention that the vendor should rely upon the secunty only and 
not upon the property the hen will be lost(i) 

But in all such cases the question whether the hen is lost 
depends on the intention of the parties as a fact ascertained from 
the circumstances of the particular case (k) Thus where the 
parties agree to postpone payment of the purchase money until a 


i «) to equitable liens see pp 14 et seq ante 

t) Hughes v K arney (1803) 1 8ch & Lef 132 Grant v Mith (1813) 2 
^es 306 Oilbons v (undated) 2 Fq Cas Abr 3rd ed 6S2 

1 e Lightoller fx parte (1816) 1 Madd 346 Gunn v hold ow Xaujlian. 

& Co (1875) 10 Ch App 491 see also Re Defr^n {J ) & Sins LUl Eidihl v 
Defi%cB («/) iSons Ltd [1909] 2 Cb 42i> Hendtraon v Arthur [1907] 1 
K B 10 13 C A 

(a) Re Wright Ex parte Loartng (1S14) 2 Bose 79 Re Defrtes {J ) Sowa 
Ltd Euhholz V Defries{J)&tionB Ltd supra 
{h) ColhnBY Colhns (Ho 2) Downes Y Diwnes^lSb^) U Beav 346 
(r) Tardiff Y Sfiughan (1<69) cited 1 Bro C C 423 1 Ihot y Eduarh 
(1802) 3 Bos & P 181 Nairn Y I rouse (1802) b Ves 7o2 Madieth y 
S ymmons (1808) lo Vos 329 Hpe v Booth (18^0) 1 B & Ad 498 see 
however iovelY (1773) 1 Bro 0 C 421 

(d) Good Y Good and Pollard (18 >2) 10 Price 109 Oh 
(c) 8 & 9 Viot ^ IS s 85 see title Compulsoby PuRCiiASE of Land and 
Compensation Yol \ I pp 99 seq 

(/) ]\allcer v Wa7€ Hadham and Buntxngford Rail Go (1865) L B 1 Eq 

(9) Pell Y Midland and South Wales Rail Go (1869) 17 W B 506 
(A) Winter v Anson [Lord) (1828) 3 Buss 488 Clarke v Royle (1830) 3 Sun 
499 Buckland v Pocknell (1843) 13 Sun 406 
(•) Parrott y Sweeiland (lb3o) 3 My & K 600 Winter v Ans(m{T(yrl) 
supra at p 492 Re Albert Life Assurance Co Ex parte estern Lift Assurance 
(1870) L. B 11 Eq 164 Re Brentwood Buck and Coal Co (187B) 4 
CSi D 562 0 A Re LoneUn and Lancashire Paper Mills Co (1888) 58 L T 
798 Gore and Durant s Case ( 1 666) L B 2 Eq 349 was distinguished on the 
ground that though payment was to be made as in Be Brentwood Brick and 
Coal Go supra^ out of moneys arising out of certain sources which never 
became ayailable the agreement was to be void on non payment within a hxed 
tune compare Be Dwrr&w Bnd and Pile Works Co [1904] 1 L B o30 0 A 
(h) Re Tst^lcTf Stihmn mid Underwood^ ^ 0 A* 
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resale (I), or the vendor takes a bond and a mortgage of part of the Sbot 2 

property sold(w), or ^vhere the consideration is an annual rent Equitable 

payable by a railway company (n), or the payment of an annuity Lien 

for two 01 more lives secured by the bond of the purchaser ( 0 ), or 

where the vendor concurs in a mortgage by the purchaser of the 

property to a peison who lends part of the purchase money (a), or 

where the vendor takes a mortgage for pait of the purchase money, 

and a promissory note payable on demand for the remainder (b) m 

each of these cases the lien is lost It also seems that the hen is 

destioyed if the bond or covenant instead of being given by the 

purchaser alone, is joined in by sureties (c) The result is the 

same if the vendor takes from the purchaser, as special security 

for the puichase money a sum of stock (d) 01 piobably a mortgage 

upon another estate of the purchaser although such a moit 

gage IS not conclusive evidence of an intention to give up the lien (/ ) 

The pimciple derived fiom the authoiities appears to be that 
the taking of a distinct security affoids evid^ce that the hen has 
been abandoned but that this infeience may be rebutted by proof 
of an agreement to the contrary moreover it appears to be settled 
that both vendoi and purchaser lose then liens it by then own act 
or default the contract is not completed (j) 

48 The hen of a vendor will also be lost if m Yorkshiie he ^ails Registered 
to registei a memorandum thereof in accoidance with the '!^oik ^and 
fahire Kegistries Act 1884 (ft) In the case of land in a distiict 
wheie compulsory legistration is in force under the Land Transfer 
Acts 1875 and 1897 (i) the vendoi s lien must be le^^isterel to pro 
tect it unless the laud is being registered for the hist time with 
a possessory title only (/ ) 


r?) lie Parhs J x paite P trices (1823) 1 G1 & J 
(m) Capper y '^poiUewiode 1 nnl 21 

(w) Jer rtf {tarl) v Bnton 1 err f J loaf ng Docl Co (180^) L R. 7 Fri 409 , 
and bee U inter v Aus n [T ord) (1S2S) 3 1 uhb 488 
(o) Dirony (iayjei e 3) (186j) 21 i tav 118 
(o) Cood y Cood and Idlard (18 G) 9 luce ti44 

! b) Bond V Ae?it (1692) 2 Vern 281 
c) Cood y Cood and Pollatd (1822) 10 Puco 109 lx Oh 
d) Nairn v 1 rowae (1802) 6 Ves 752 
e) Ibid 

f) Madcrethy Summons (1808) loVes 329 per Lordhi DON LC atp 348 , 


Bee p 28 ante 

(g) Ooemhamy Esdaih(18^%) 2 Y & J 493 Esdade v Oxenham (1S1\) 3 
B A/ 0 2^6 Dinn v (Jrat t i}bo2) o lie G A Sm 4ol hidout \ lonler 
[1904] 1 Ch 6o8 lor an instance where a lien is preseived as to part and 
lost as to the lemaiuder see Modrefh y bywmons su/ra see nl o Jte By land 
Ex parte Ladd Lr paite Mole (1834) 3 I)eac & Ch 64 ^ (tenant rejecting 
lease after expendituie on propeity) and Re Burrow Btitk and Pile Hor/w Co 
[1904] 1 I R 530 C A (\endor s hen lost by placing Liird paities m false 
position) 

(h) 47 & 48 Viot c 64 s 7 Non registration under the Middlesex Registry 

Act IS'OS (7 Ann c 20) does not avoid interests m bnd not created m 
writing (Swmpter v Cooper (1831) 2B & Ad 223 Re Stephens (18/o) 

10 L R Eq 282 Re Burkes Estate Ex parte Bwrhe{l8%\) 9 L R Ir 24, C A 
KMemlly Bo<«o7? (1S84) 26 Ch D 601) 

(%) 38 & 39 Viot c 8< 60 & 61 Viot c 65 

\)c) See Transfer Act 18 (38 & 39 Yich o 87} s 32, La^ Transfei 



<3 ' Jjit 

1 !^ 2 49 A partneiship lien is lost if by agreement the assets of the 

BmdtaUe partnership are distiibated among the partgeis so as to become 
their separate piopeity (f), unless the distiibution is made ex 
l>art^hip pressly subject to the hen (m) 

li«a — — — - 

Eules 1903 r 142 and generally title Real PEorERTT and Ciivitels 
Real 

(l) T tnqtn \ (1824) 1 ^irn ^ ‘^t 600 Holroyily (1S*0) 

3 blew 428 and 9ee y t 7 te Jiuffm (ISOl) G Ve*? 110 Re llaiftd) I 1 
jnrf Bwidekin (1842) 2 M mt 1) C Do Q 701 Vs t> pntiKi up hen see 
p IS f)i<e 

(m) lloldernes^ v Sha 1 eh (1S2S) SR T G12 
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Part I — Introduction 

50 For most actions there are presciibed by statute periods of 
limitation within which proceedings must be commenced to prevent 
the statutory bar 

The statutes which impose periods of limitation for classes of 
actions are called Statutes of Limitation (a) Their provisions 
vary according to then subject matter but they are all tn p in 
matena and should leceive a uniform construction they are bene 
ficial statutes and are to be construed libeially and not strictly \J)) 

All Statutes of Limitation except those which govern rights to 
real property (c) aie rules of procedure only and form part ot the 
lex foil Therefore if an action is brought in England tlie peiiod 
of limitation wherever the cause of action arose, is governed by the 
appropriate Statute of Limitation (d) 


PAET I 

Xntrodao 

tion 

Nature of 
Statutes of 
Limitation 


Conatruction 


Part II — Simple Contract ’•Debts and 
Personal Actions 

Sect 1 — Periods of Limitation 

61 The period of limitation for most actions of tort and Actions of 
for actions arising out of simple contract is six years fiom the tort and 
accrual of the cause of action (e) i- 


simple 

Contract 


(a) Gregory v Torquay Corporation [1911] 2 K B 556 The Statutes of 
I imitation are for actions on simple conti icts and torts (bee the text infra) the 
Limitation Act lG2t> (2lJac 1 o lb) amended by stat (1705)4 &o Ann c i 
the Statute of Frauds Amendment Act 182S (9 Geo 4 c 14) and the Mercantile 
Law Amendment Act IBoG (19 & 20 \ict c 9i) for actions on specialt} 
debts etc (see p 76 post) the Civil Procedure \ct 1833 (3 & 4 mil 4 
c 42) for actions to recover land and mone) cliaip,od on land (see p 82) 
the Real Property Limitation Acts 1833 (3 & 4 Will 4 c 27) 1837 (< Will 
4 & 1 Vict c 28) and 1874 (37 V 38 Vict c o7) and the I aw of Propeity 
Amendment Act 1860 (23 & 24 Vict o 38) in the case ol Crown piopeity 
(see P 159 post) the Crown Suits Acts 1769 (9 Geo 3 c lb) and 18t)l (24 
& 26 Vict c 62) in the case of the property of the Duchy o± Cornwall (see 
p 161 poHi) stats (1844) 7 & 8 Vict c 105 (1860)23 A 24 "Vict c for 
penal actions (see p 174 post) stat (1588 9) 31 Ehz c 6 and the Civil 
Procedure Act 1833 (3 & 4 Will 4 c 42} for actions a^^ainst trustees (see p 
Ibl post) the Trustee Act 1888 (51 A 62 Vict c 69) for actions against 
pubhc authorities (see p 176 post title Public Author! iies and Plbiio 
Officers) the Public Authorities Protection Act 1S93 (56 A 6i Vict o bl) 
Besides tnese general statutes theie are special statutes fixing special periods 
of limitations m particular cases (see p 177 post) As to the effect of the 
Judicature Acts upon tie Statutes of Limitation see title Action Vol I pp 
46 47 

(b) Murray v East India. Co (1821) 6 B & Aid 204 216 Doe d Duroure v 

Jones (1791) 4 Term Rep 300 308 Tolsony Zaye (1822) 3 Brod & Bing 217 
227 A Court v Oom fl825) 3 Bmg 329 332 Hunter v Gibbons (1866) 1 
H & N 469 Kingy Walker ^781) 1 Wm Bl 286 Lafondy (1853) 

13 0 B 813 820 Scales y Jojcob (1826) 3 Bmg 638 646 Ferry y Jackson 
(1792) ’4 Term Rep 616 619 

(c) See Dundee Harbour (Trustees) y DougaU ^ 852 ) 1 Macq 317 821 H L 

?o) Lafondy Evddotk eupra per JsBVis OJ at p 818 Bury y Goldner 

(1844) 1 Dow & L 834 Finch y Fmch (1876) 46 L J (oH ) 816» and see 
title Conflict of Laws Vol VI pp 248—248 302 306 ei stq 

(e) Limitation Act lb23fM Jac 1 c 16) a. 3 Mercantile Law ^nendmant 
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Actions on 
awards, for 
copyh^d 
fines escape 
and /( 0 ri 
faotat 

1 respasB to 
the person 

Slander 


Libel 


General 

application 


52 For actions of debt upon an aurard when the submission m 
not by specialty (/), or lor anv line due m respect of copyhold 
estates (^) or for an escape (/i) or for money levied on a 
facias {i) the peiiod of limitation is six jeais liom the accrual 
of the cause of action (i) 

53 For actions of trespass to the person (^) the period of 
limitation is four years after the acciual of the cause of action (/) 

54 For actions of slander vben the words are actionable 
'pei se, the period of limitation is two years fiom the speaking 
of the words <77i), but if the words au not actionable pei se, then 
BIX years from the hippening of the d image (n) 

Aik action of libel must be biou^ht within six years from 
publication (o) 

Slot 2 — 4.cHons to which the lAmitation Act, 1623 applies 
Sub SuT 1 — Acti<ms within the Ad 

55 Ihc Limitation Act, 1623 (jy) (frequently }eferrGd to in this 
part of this title as the Act of 1623 ) applies to all actions arising 
out of simple contiaets and to all actions ot toit at common law {q) 


Att IS')6(I9 t 0 Vut c Ot) fl 9 As to the mean in g of the term simple 
coiitiact scetitloCoNTliACi Aol Mil p HI As to wliat actions are within 
file Act St, c the text tijra Attirns ot 'icoonnts rol itii^ to tride between 
iiicicliaut and meich iiit Meie excluded lioin the T imitati in Act 1623 (21 Jac 1 
c K) see h^hnn n v Ahriuder (IS t) 2 01 V 3 in 71 < 11 1 but the 
limit itun of SIX }tars wi-s ajplud to them by the Mfriantile Jaw Amend 
ment Act ISjO (U A 20 \itt c )t) b f boo J nuid v lonug [189j] 
2Ch 421 4 31 

(/) luyntry Mtdlani Bad Co [1911] llv I 8o2 Uodndcn y Tlarrtdgt 
(1669) 2 Wins fe^un(l (ed 18 <1) luO 

(g) Civil Pi oceduie Act IS 3 3 (d & 4 Will 4 c 42) s 3 see Muncktm v 
laijne [1899] 2 Q, B 603 Jtatcry Masor (188 3) 11 Q 13 D 674 C A 

(7i) As to cbc ipe see title Ciuminal Law and Pkoclduiie Vol 1\ pp 608 

ft BfQ 


(i) Civil Procedure Act lS33(3A4Will 4 c 42) s 3 see title Palcution 
Vol XIV pp 37 et aeg 

{!) 1 e abbault and false imprisonment see title ImsiASS see also title 
Criminal I AW AND Pk Of 1 DUKE "Vol IX pp 296 cq 


{1) Limitation Act 1623 (21 Jac 3 c 16) 
\m) Ihid As to woidb actionable 
XVIII pp 606 ft aeq 


b <3 

ae see title Libfi and Slander 


Vol 

(tf) Saunders v T iuarde (1662) 1 Sid 9o T au v JIaruood (1628) Cro Car 
140 Topsail V 1 d wards (1629) Oio Gai 163 Broune v Oibhons (1703) 1 
Salk 206 see Iittlihury v bright (1662) 1 Sid 9e BaMouae v B&nomt 
(1861) 9H T Cas o03 per I ord C ran worth at pp ol2 old compare JOar/ey 
Mam Colliery Co v Mitchell (1H86) 11 App Cas 127 lor au action of slander 
of title the penod ot limitation is six years (Law v Harwood ax pro) 

(o) Say and Seal (\%s(xunt) v bUphena (1628) Oro Car 63o 

(p) 21 Jao 1 c 16 s 3 

(q) The Limitation Act 1623 (21 Jac 1 o 16) was limited to actions at 

common law but is now applicable to actions in any division of the High 
Court (seep 169 po8<} as to its application formerly in equity see note (i) %h%d 
The Act of 1623 men^ons ceitam particular forms ot action namely all actions of 
trespass qtiare dau$um/rm%t all actions of trespass detinue trover and replevin 
for takmff away of goods and cattle of account and upon the case, other than 
accounts oetween merchant and merchant their factors and servants ot debt 
grounded upon any lending on contract without specialty , of debt for arrears of 
rents (as to which see note (a) p 40 poe^) and all actions of assault menace 
battery wounding, car imprisonment Aaiumpeni (action founded on contract 
other action d debt) is not specifically mentioned but was held to be 
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except those actions for which there is a special period of limitation sbo« 9 
provided (r) Actions to 

56 The Limitation Act, 162S (s), also applies to the personal 
remedy on a simple contract debt which is charged on land, where Act 1623 
there is no covenant to pay (/), to a simple contract debt which is applies 
recited in a deed unless there is in the deed an express or implied — 
contract to pay it {u) to a warrant of attorney to confess judgment in^stan^r 
foi the amount of a simple contract debt (a:) , to an action for mesne of simple 
profits (y) to an action against the equitible assignee of leaseholds contract 
in possession grounded on his liability to perform the covenants in 
the lease (a) to a set off 01 counterclaim (i) to an action founded 
on a foreign judgment (c) and to an Admiialty action foi seanlen s 
wages (d) 


67 An action which a statute ejpiessly enables to be bi ought Ar*!) m 
but which IS not an action for a statutory deljt is within (0 the ^ 

Act of 1623 ( f) Ihus an action against a diiector of a company 
under the Companies (Consolidation) Act 1908(of) s 84 (A) and the 
action referred to in the Copyhold Act 1894 s 36(0 aie it ^eemo 


withiD the statute see (handler v \iktt (1670) 2 Wms feaund (ed 16/ 1) 
391 As to trovei see Steayn v Stephei a {lbo2) Cro Car 245 title Ikover 
AND Detinue As to mei chants accounts see note (c) pp 3/ 3S a/ite lorins 
of action are now abolished (see title Aciion Vol I p 4o) but the Limitation 
Act 1623(21 Jac 1 c 10) still applies to the ciicumstances which constituted 
the actions named in it although the actions tie no lon^er called by the same 
names see ^ thba v OuM(lbb*) 9 Q B D oO G7 C A 


16) 8 3 
481 Larnea v 


Ghnion [18J9] 1 Q B 


see title Judgmlnis vnd Ordirs 


393 


(r) See p 1 ^6 pist 
(3) Limitation Act 1623 (21 Jac 1 0 
{t) Itrihy bluty^hy ob I 1 

880 C A 

(m) /ten V Elwea {lho4) 3 Diew 2i 
(x) tlaile V At/C3(lbl/) 2 Staik M4 
Vol XVIII p 190 

{y) Buller Law of Nim Pnus 88 Adam®? Action of Ljoctinent 4th ed 
Btadev 2?eadc(1801) o A es /•14 

(a) bandtiBY (1841) 4 Boav ouO 

(b) Statute of 1 rauds Amendment Act 1&2S (9 Geo I c 14) s 4 P s C 
Ord 19 r 3 lemtnjton v SUvtns (l/lb) 2 Stia 12/1 hawlm v JiavLcy 
(1876) 1 Q B D 400 0 A see Dtnyte v Ciy}€n < jjen y Ihuf/k [1&99] 

1 Ch 726 Smithy Ectty [1903] 2 K B 317 323 C A See as to plcaduig diid 
practice in case of set off p 184 fio/si title Snr off and Cocmfrclaim 

(c) DupleixY De Ii<yven (I 06) 2 Vern o40 see v Dunaany {T ady) 

(l8o4) lb Beav 293 disapproved on another point Pe Klocbe Kannreuther v 
OcMelbrecht (1S84) 28 Ch D l/o I eimfrs y JDrure (\S57) 23 Beav 14o and 
see title Judgments and Ordprs Vol XVill p 219 As to an action on an 
English judgment see p 80 2 

S Stat (1 Oo) 4 & o Ann c 3 s 17 see title Shit»ping and Navigation 
Cork and Bandon Bail Co v Goode (1853) 13 C B &26 ^cr Maule J at 
p 83o see also Bedford Coui ty Lorouyh CvrporaUon \ Lamashtre County 
(owna/(1890) 26Q B D 384 0 A (expenses of local authority) BeNewlcyina 
Fstate Eggleton v Newhegtn (1887) 36 Ch D 4i7 he Waison Siowfoid 
Union V Bartlett [1899] 1 Oh 72 Re (Rabbon an Infant ri904] 2 Oh 46 j 

a iaintc^ance of pauper lunatic) Tobacco Pipe Mdkers Co v Loder (1851) 16 
B *765 (penalty under b>e law of charteied company) An action fox a 
statutory deot is an action on a specialty, as to which see p <6 poet 
* f\ Limitation Act 1623 (21 Jac 1 c« 16} 

' 8Edw 7 c 69 

TAowwon V Clanmorrts {Lord) [1900] i Ch 718 C A , see also title 
Companies Vol V pp 1 et eeg 
(i) c 40 see title CopynoLPS Vol VIIT p 128 


cai&un 
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Limitation op Actions 


Saar s 
Actknsto 
wUidithe 
Limitation 
Act. 1623 
applies 

De'^adsmt 
and claims 
against estate 
of deceased 

I and 

Rentcharges 

etc 


Specialty 


within the Act of 1623 (;■) as is also a claim for an indemnity 
nndei the Land Transfer Act, 1897, s 26 (fc) 

58 The Act of 1623 (Q applies to a claim against an executor 
personallv founded on a deiastavit (m) and to proceedings to 
enforce the statutory right which simple contract creditors have (») 
agamst the real estate of their deceased debtors (o) 

Sub Sect 2 — Adt<m9 not within the Act 

69 The Limitation Act 1623 (p) does not apply to an action 
for the recovery of land (g) or for a rentchaige or arrears of a 
rentcJbarge (r) or for rent reserved on an indenture of demise («) , 
nor does it apply to an action brought on a statute for a statutory 
debt (t) or on a record (a), or othei specialty (b) 


Equitable 

claims 


Actions in 
rsm 


60 Except in cases which come within the Mercantile Law 
Amendment Act 1856 (r) or the Trustee Act 18S8 (rf) the Act of 
1623 (e) does not appiv to a purely equitable right for which there 
was no analogous remedy at common law ( f) 

An action in rem for damages to a ship b} collision is not within 


j) Limitation Act 1623 (21 Jac 1 c 16) 

7) 60 & 61 Vict c 6o 8 7(0 See pp 41 46 pot 
(7) T imitation Act 16 3 (21 Jac 1 o 16) s 3 

(m) See he Croydon (1908) 12o L 1 Jo 282 ind the cases cited m title 
Exfcutobs and Administrators Vol XI\ p 31 i note (a) and see 
generally \hd pp 317 318 compare ^hid p 265 At common law the 
remedy for a devastaiit was an action of tiespass see Thorne v Kerr (l85o) 
2 K & J o4 63 As to the effect of the Trustee Act 1888 (51 A 52 Vxct c 59; 
B 8 see also pp 161 162 poet 

(n) See title JxECUiORs AND Admimstrators Vol XrV p 246 

fo) Jfordhtm v lTa/7t6 (18 1 3) 10 llare 217 As to raar‘^halling of assets 
beTore the Administration of Lstates Act 1833 (3 A 4 "Will 4 c 100) see 
/ )rdham v 13 allie evpra If a testator by his will charges his real estate with 
his simple contract debts then the period of limitation is twelve years see 
p 82 po'>t title Executors and Administrators ^ ol XIV p 254 
(p) 21 Jao 1 c 16 s 3 
( J See p 101 po<tt 

(V) Limitation Act 1623 (21 Jac 1 o 16) s 3 See Civil Procedure Act 
1833 (3 A 4 Will 4 c 42) s 3 p 76 pobt Freeman v btacy (1629) Hut 
109 Stackhome v Barneton (1805) 10 Ves 4o3 467 Cupd v Jackeen (1824) 
M Cle 496 Colima v Qoodall (1691) 2 Vern 235 

(«) treeman v Sfacy aupra The words in the Act actions of debt for 
arrearages of rent are limited to arrears of rent where the demise is with 
out de^ {ibfd ) As to arrears of rent where the demise is by deed see p 77, 
poet 

(f) Talory v Jadcaon (1638) Cro Oar 513 Cork and Bandon Bail Co v 
Goode {1S53) 13 0 B 826 Shepherd v HtUa (185o) 11 Exch 56 Nichole v 
Jiegent a Canal Co (189^ 71 L T 249 per Charles J at p 254 (reverb on 
another point 71 L T 836 0 A ) Be Cornwall Minerals Bad Qo [1897] 
2 Ch 74 Magherafdt Union v GriUen (1889) 24 L E. Ir 520 Hampaiead 
torporatum v Caunt [1903] 2 K B 1 see p 39 ante 

(a) Joneav P(^ (1666) 1 Wms Saund (ed 1871) 55 Therefore an aohoD 
on an English judgment is not withm the statute see p 85 poet As to an 
action on a foreign judgment see p 39 ante 

(b) Jones v Pope, 8upr<i, As to what debts are speoialty debts and as to the 
period of limitation for such debts see p 76 post 

fc) 19 ft 20 Vict. e 97 EU 9 see note (s) p 37, ante* 

{a} 51 ft 52 Vict 0 e9 see p 161 poet 
fs) lami^on Aot, 1623 (21 Jao 1, o« 16] 

(/] See pp. 166 , m 
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the Limitation Act 1623 (g) nor is a penal action (h) nor an action 
claiming a mandamus (t) 

61 The Act of 1623 (j) does not m general apply to pro 
ceedmgB by and against the Cro\\n(A,) but it has been made 
applicable to the claim of a person to indemnity from the Crown 
under the Land Transfer Act 1897 (Q 

If a debt which is not statute barred is vested in the Crown the 
statute ceases to run during the time it is \ested in the 
Crown (m) But a debt which is already statute Imiied will not be 
revived by being \ested in the Ciown and the statute mav be 
pleaded in answer to a claim bj the Crown in respect of suelj a 
debt (n) 

Sect 3 —^Ihe Rimcdy Barred^ not the Right 

62 The Limitation Act 1623 (o) only tikes iway the leiiudu s 
bj action or by seto9(p) it leaves the light otherwise un 
touched ((?) and if a ei editor whose debt is statute barred his an\ 
means of enforcing his claim other than by aStion or set ofl {p) tlie 
Act does not pre\ent him from recovering, by such meins ( 7 ) 

Thus money paid to a creditor by the debtor witiiout appropiia^ 1011 
may be appropriated to the statute barred debt («) though the credi loi 


{g) The Kong Magnua [1S91] P 2 >3 compare TAf LorK//ortZ (1889) HP T) 
34 C A The I trna [190^ P C A 
(h) See p 174 post 

(t) Tlari V Lowndes (18o91 1 E & E 940 9o6 and see title CiiowN 
PnAoncE Vol X p 106 But as the granting of a mandamus is t > a cert 1 in 
extent a matter of disci etion the tourt miy lefnso to grmt a mandamu tht 
object of which is to secure the payment of a statute bailed debt see \] ai / 
V ZoitndM (1859) lE 940 956 Ringlandy T wndcs (1^63) loC J (^ s ) 
173 ^rBYLEs J at p 199 leveised on anothei point (1S64) 17 C B (ns) 
614 Ex Ch Salford Counl'f, I orough Cor} oration v Lancashire Cmnty C x i il 
(1890) 25 Q B D 384 C A There is no Statute of Limitations applic d)le 
generally to an action for a inandamus but ns to a mandamus to eiifoue 
judgment against guardians of the poor seep 180 post As to the prerogative 
wilt of mandamus see title CnowN Peaotice Vol X pp \\\ et seq 
(;) Limitation Act 16*^3 (21 Jac 1 c 16) 

(A) The Crown not being mentioned theiein fsee BuatoTn^ee v B (\8 l) 1 
Q B D 487 Lambert yf Taxpor {\ 826 ) 4B 138 I fnmmell y WPhu'iO 
(1828) 6 Russ 263 As to the Statutes of J imitation affecting the Crown see 
p 159 post 

(Z) 60 & 61 Yict c 60 8 7 ( 7 ) see p 46 post and title Real Property and 
Chattels Re\l 

(m) Lambert v Taylor supra If the debt after being vested in the Crown 
again becomes vested in a subject the statute it seems runs from the tin o 
when it so became vested in the subiect {ibid) 

! n) 5 V Morrall (1818) 6 Price 24 
0 ) 21 Jac 1 c 16 s 3 
p) See note {b) p 39 ante 

q) Statute oarred debts ore due though payment of them cannot be 
enforced by action {Curwenv JftZbwrn (1889) 42 Ch D 424 C A per Cotton 
L J at p 434) As to the effect of the Statutes of I mutation in bankruptcy 
see title BankrtjP'ioy AND Insolvency Vol II pp 41 91 202 

(r) Wtiififord v Barl^ (1697) 1 Ld Raym 212 Courtenay v WiUiams 
(1844) 3 Mre 639 -iSl Poole y Poole {ISIl) 7 Ch App It BeMtlnea Mdnes 
V bhermn (1886) 63 L T 634 So a creditor who has in his hands seounties 
belonsing to a surety is entitled to hold them although time has run against 
the principal debtor {Carter v White (1883) 26 Ch D 666 andf see title 
Guarantee Vol XV PP 

(s) See title Oontraoi Vol VII p 461 and p 69 poet • 
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n» 

Barred not 
the Bight 

Securities 
may b$ 
eaforc^ 


Trustees 
indemnity as 
to coats 


Claims 

against 

Bohcitois 


Accrual of 
cause of 
action 


Breach of 
con tt act 


i^ntiot so appropriate money received on behalf of but without the 
knowledge of the debtor (t) 

If a creditor has a lien or other security for his debt he may enforce 
his lien or security after the debt is barred (a) Thus the hen of a 
solicitor on documents in his hands for a statute barred debt is not 
affected (h) by the Act of 1623 (t) though no order can be made 
under the Sohcitors Act, 1860 (d) making solicitors costa m an 
action a charge on the propeity recovered or preserved, if the right 
to recover payment of such costs is barred (e) 

The lights which trustees ha\e to be indemnified out of the 
trust estate extends to all solicitors costs piopeily incurred by 
tiustees whethei those costs aie statute baried or not if trustees 
have paid or are willing to pay such costs (/) 

If a solicitor impioperl} detsins money due to a client the 
Act ot 1628 (c) IS no bai to the recovery of the money l)y means of 
the summarj jurisdiction of the High Court (q) 

SectH: — TI hen Time liquid to Run 
Sub Sect 1 — In Ceneral 

63 The period of limitation under the Limitation Act 1623 Qi) 
begins when the cause of action accrues A cause of action accrues, 
when there is m existence a person who can sue and another who 
can be sued and when all the facts have happened which aie 
mateiial to be pro\ed to entitle the plaintiff to succeed (i) 

Sub Seot 2 — In Aduns Founltd on Contract 

64 In an action for a breach of contract the cause of action is 
the bleach (I) Accordingly such an action must be brought within 

(t) llaUery lacy (1840) 1 Man & G o4 

(a) ^2^ea7s v Ilarth/ (ISOO) 3 1 sp 81 I ickards v Citrlen is 3 Eq Eep 

278 Ihqgtns Y Scott 2L & Ad 413 Ite Broomhead {lb4.7) 6 Dow &I 

o2 [ ^ndem an I Midland Bard Y Mitchell [1899] 2 Ch Ibl Re Ilephum 

J jb parte bmttl (1884) 14 Q. B D 394 399 and see the cases dealing with 
the executor s ri^ht of rotaiuer of a statute barred debt cited m title Lxecutors 
AED Administrators Vol \IV p 258 andmEe/ow; Bland y low [1894] 
1 Ch 147 G A and seethe ca es as to the ackoowledp,mGnt or part pajment 
of a statute haired debt cited on pp o8 6i post and see also title Liex 
p 3 ante 

[b) Biggins Y StoW (1831) aw/ra Pe Murray [180<]'\Y N 190 Re Carters 
Lstate Carter Y c^arUr [1S86]W N 184 

(r) Limitation Act 1023 (21 Jac 1 c 10) s 3 

fd) 23 A24 Vict c 124 

(e) Ibid fe 2S bfe f\atber title Soi ICHORS 

(f) hudgeit \ Pudqeft [lS9o] 1 ( h 202 As to the taxation of statute barred 
items in a solicitor s hill see I Ihcdman [1909] 2 Ch DO C A Ciiruen v 
Milbnrn{\hb%) 42 Ch D 4M C A and title bouciTORS 

(y) Bx j arte Sharpe C\^3t) o Dowl HT, compare Bx parte 1 eatman (183o) 4 
Dowl 304 SitHngboaine and Sheermss Rad Co v Tawson [188(3] W N 76 

{h) Limitation Act 1623 (^1 Jac I c 16) s 3 The rules goyeming its 
running ot timA aire the same under the Civil Procedure Act, 1633 (3 & 4 
Will 4 c 42) A« to disabilities seep 66 post 

(») (ookeY 6l‘t^(18T3) L B 8 0 P 107 per Brett J at p 116 Read v 
Brown (1688) 22 Q B D 128 0 A Cobum y Oolledge [189^ I Q B 702 0 A 
title Action VoL I ♦ p 6 As to non existence of plaintiff or defendant see 
|i 63 post 

^ ^ 2 Salk 422 Suet Indus Oo v Oddehum Puui 

(IW),7Woo p a04 W 



Part II —Simple Contbact Debts am> Personal Achons 


48 


SIX years of the breach after the expiration of that period the 
action will be barred, although damage may have accrued to the 
plaintiff within six years of action brought (i) In such an action 
it IS not necessary to pro\e actual damage and special damage is 
merely alleged as a measure of the damages to be recovered (m) 
The time is not extended by the fact that the breach has not been 
discovered or that damage has not resulted until af tei the expiration 
of BIX years (n) 

05 If the contract is to do something at a particular 4ime or 
upon the happening of i contingency and the thing feonti acted for 
IS not done the cause of action arises at the time specified or upon 
the contingency happening (o) 

If the promise is to do anything upon request other than the 
payment of a present debt time runs from the request (p) In the 
case of a promise to pay a piesent debt on demand, no demand is 
necessary, and the cause of action arises on the promise (q) 

66 In an action for money lent if S* time is spe cified for 
repayment, or any condition for repayment other than mere demand 
IS imposed the statute inns on the expiiation of the time specified 
or on the happening of the condition (? ) 


(Z) BatiJey v Faull ner (1S2()) j B Aid ^S 8 IIou ell v 1 ouny (18 ( 1 7 
B & C 2o9 26o If no damage hab resulted from the bre ich the plainlifi: is 
entitled to nominal damages bee title D vmaces Vol T pp 30*) 0 O 8 

(m) battleyy bauIJner supta Howell \ louny sujYra 

(n) HowtU V louny supra Broun v lloaard (1S20) 2 Biod & Bing 71 

6 wilt A V /ta;(184S) 6 Hdio 3S6 Moody (1SS9^ 61 L 1 ool Bte/*ca» 

V Tfad€(188o) Cab El ol9 Astofrmd seep 49 post 

Benton y Fmhlers (1^62^ 3 Bun 1 /8 Maters y Ihanet{Earl) (1842) 
2Q B 7o7 compare Hammind y bmtth (1S64) 33 Beav 4o2 Wheie the 
piomiee is to pay a debt whensoever my ciitum tinces enable me to do so and 
1 may be called upon for that puipobe no demand is neeesbar^ and the c *\use 
of action atibes when the dtbtoi ib able to pi\ although the ci editor makes no 
demand and has no knowledge or notice of the debtoi s abihty to paj (Maters 

V J h an et( Earl) suj ? a ) 

(p) Medbv Martf /1 (Ibbl) 1 Lev 48 hhntfoidy Borough (K 28) C odb 4^7 
Bill y Za/e (1629) Het 138 

(q) Co/hnH y J enmt g (I iOl) 12 Mod Rep 441 The fact that the debt is to 
be repaid with simple or even compound interest makes no difference ( ^oitvn v 
ZZ/ar/i (1837) 2 M AW 461 Ja kson y Oq^{l8o9) John j9/) But as to such 
a promise by a surety see title Guakaniee \ol XV p 488 and see p 4 j 
pist In the case of a statutory obligation eg to paj on demand the expenses 
of paving a street (see title IIigu's\ay8 SrHEEfS and Bridges Vol X\I 
pp 203 223) tune does not run until a demand of payment is made on the 
person from whom the expenses aie sought to be recovered and 111 case of 
change of owneibhip a fiesh demand must be made (Hampstead ( orporatvn 
y Cauut [1903] 2 X B 1 but see title Hichways biHEEXs and Bridges 
\ol XVI p 236) 

(r) darker 8 Claim [1894] 3 Ch -90 C A When money lent and a date 
for repayment is specined the cause oi action acciues on that date and a clause 
in the contract authorising the sale of any security given and containing an 
undertaking by the debtor to pay the difference between the amount then 
due and the proceeds of the sale does not give rise to a new cause of action {ihvd ) 
As to money lending geneialiy see title Money and Money-Lending In 

Bradford Ititid Bqndahle btvwpt Building So<t<.'tv(lS90) 26 Q B I) 
377 0 A where the inonevwas only lep liable on the production by the 
^endei personally or h^, someone with his written a ut he zi ty of a loan pass 
book it was held that the biatute did not run until the pas hook had been pro 
duaocL * 
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I IMITATION OF ACTIONS 


Bact 4 
WlMBi Time 
begtauto 
Ban 

Debt 

payable by 
bastaimenta. 


Bill or note 
payable on 
demand 


Bill payable 
at flight 


Bill aooepted 
in blank 


Bill pa} able 
at a fixed 
time. 


If no time is specified the statute luns from the date of the loan («) 

If m an agieement for the '•epayment of an existing debt bv 
instalments it is provided that on default of payment of any instal 
ment the whole debt shall be lecoverable the statute runs as to 
the whole debt from the time of the first default m payment of an 
instalment (a) 

67 If a bill or note is payable on demand the statute runs from 
the date of making oi accepting and no demand is necessar> (b) 
If however a note payable on demand is deposited with a banker 
for deli\eiy fo the pajee on his pioducing anothei note cancelled, 
the statute only luns from the time the note is so delivered by the 
bankei (t) 

A bill payable at sight must be presented within a reasonable 
time (d) and the statute luns from its presentment (e) but as 
between the holdei and the drMwer no time less than six >ears 
IS unreasonable foi piesentment unless some loss be caused to 
the diavvei by the deliiv if) 'Wheie piesentment is unnecessary (^), 
the statute luns fiom the time ^\hen the bolder first becomes 
aware of some fact that makes presentment unnecessary (h) 

If a bill IS accepted in blank and is not filled up for more than 
SIX years the acceptor is none the less liable at the suit of a bona 
Jifle holder foi vilue and in such a case time does not run against 
hbonafuli holdei for value until the bill as filled up becomes due (i) 
But if such a bill remains uncompleted in the hands of the payee 
foi moie thin si\ years the payee cannot then fill up the bill and 
sue the acceptor on it (k) 

In the case of a bill oi note payable at a fixed time aftei date 
the statute runs only from the time at which the bill or note 
becomes due even although the action is for money lent for which 
tbe note is a secuiity because the money does not become pay 
able till the time has expiied(/) If a bill is payable at \ specified 
peiiod after sight oi demand the statute docs not run till the 


{ } OiuIcH V 2)r«ce(lSGS; I R 3 C P iOO If a chfque is given foi the 
mtnoy agieed to he lent the statute imis not from the giving but from the 
cashing ot the cheque ; 

(0 Hewpv Garland (1843) 4 Q E &19 Reeves v Butcher [1891] 2Q B 
609 C A see Irving v Jettch (183/) 3 M. & W 90 Re Stock I j paite Arms 
(1S96) 66 I J (q B ) 146 pee M Donne! i v Broderick [189()] 2 I R 136 0 A 
(6) Norton v Ham (183/) 2 M <SL W 461 Christie v linsiek (1811) 1 
«elwvn I fiw of Nisi PnuB Hthed 301 Rumhall v hall inn) 10 Mod Rep 
38 Re €c rye I rancis v Fiure (1S90) 44 Ch D 627 seep 43 ante 
(c) Saiafff \ 4fdrc7i (181 /) 2 btaik .-32 

(^O ^ee title Bills of Ixchange Promissoky Notes and Negotiable 
Instruments \ol II pp o2S o3l 

(«) p 4/6 Re Boyse Cr fton v trojton Canonges Claim (1886) 33 
Ch D 612 ' ^ 

^ io B (N 8 ) 442 Robtnton v (1846) 


I 6 Ad & El oOJ ir.rttv AtMhn( 1876 ) 

1 10 c P 689 and title Bills of Exchange Promissory Notes and 

^^??tiable Instruments \ol II pp bdZetseq o4l 
(/i) See Re Bethell Bethell v Betheliam) 34 Ch D oGl 
in MoiiLtaqueyf PerAtwa (185 J) 2 L J (o p)18/ 
m hetkell Bethell v Betfull 

SHjjva 
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expiration of such peiiod (m) In a case in which dajs of grace * 

are allowed the cause of action on a dishonoured bill or note does When Time 
not arise against the acceptor or the diawer or indorsee until begmsto 
after the expiiatioii of the last day of grace (n) If a bill of 5?? 
exchange is dishonoured by non acceptance the statute begins to Days of grace 
run against the payee immediately notice of dishonour is given (o) Dishonour by 
but the holder of a bill is not obliged topiesent it for acceptance he 
may wait till the time fo pa\ment ariives and then present it for 
payment in such a case time would not run against the holder till 
the expiiation of the period fixed for payment (p) , 

68 If a cheque is duly presented and dishonoured an action Chequei 
will he a^ainbt the drawei but no such action will he without 
presentment unUsb theie aie special ciicumstances which rendei 
presentment unnecessaiy (q) 

If a cheque is not piesented within a reasonable time no Belay m 
cause of action accrues against the diawee upon pajment being P'^sentment 
refused and the holdei can sue only upon ih^ original consideiation 
foi which the cheque was given or on the new promise to pay which 
arises on the cheque being given for an existing debt (?) 

69 Upon a contract to indemnify the statute runs from the Contract to 
time when the plaintiff is actually damnified not fiom the time ^°demnify 
when the event happens w Inch causes the loss (o') Thus if a debtor 
authorises another person to diaw a bill on the debtor foi the amount 

of the debt and the debtor lefuses to accept the bill so diawn and 
the drawer is compelled to pay the statute runs not fiom theiefusal 
to accept but fiom the time when the drawei is compelled to pay (t) 

But if a bill is dishonoured by non payment and the pa>ee whq^ 
mdoises the bill is sued by an indorsee and compelled to pay the 
right of the paxee to suo the drawer is baried at the expiiation of 
BIX yeais fiom the time when the bill was dishonoiued (c) 

In an action on a policy of insurance foi loss occasioned by the Barratiy 

i 

(tji) Thorpes lioih{\b2G) Ev M 38S lho7pey Co (1826) 8 Dow 
& Ey (k u ) 34/ see Moore v J etch ell (lbo6) 22 Beav 1/2 
(?i) See title Bills of Lxchangl Iromissoix Noils and Nfoohablf 
Instrumems Vol II pp 4/7 4/8 Moirts v / (18S1) 4o L I 210 

(where the last dav was Sunday) hergmton v Dmjlae Herin & Co (1796) 
b Bio lari Cas 2/6 

(o) Mhttehead v MaJker (1842) 9 AT i W 606 aee Wtlkinsm v Icrify 
(1871) L R OC 1 206 209 title I iiLS OF Fachange Promissory Notes 
AND Negotiable Instruments \ol II p oo9 
(«) Mhtteheady Mailer sujra at p ol6 

(q) Bills of rxchan^e Vet 1882 (47 & 46 Vict c 61) ss 46 73 see title ^ 

Bills of I]xcHA^GF Pi omibsopy Notes and Negotiable Instruments 
\ol II pp 618 o28 diletseq 

(r) See Be Betlull Ex parte Beth ell (1887) 34 Oh D 661 and title Bills of 
Exchange Promissory Notes and NEGoriABLE Insiruments Vol 11 
pp oI8 631 

(a) Colhnqe v Hey wood (1839) 9 Ad (St El 633 overmling Btdlock v Lloyd 
(182o) 2 C & P 119 funatall v Bartlett LnowUa v Bartlett (1866) 14 L T 
400 see title Bills of Exchange Promissory Notes and Negotiable 
Instruments Vol II p ^69 note (a) Angrovev Appei^l866) 11 L T 708 
As to the operation of the statute on the liabiUW of a husband for bu wife’s ante 
nuptial debts see title Husband and Wife Vol XVI pp 409 note (o) 411 
(//) Hviiileq \ b(f} /f/'^ n (1833) 1 Cr K, AI 467 
(c) Mehaters A/// (l'>o2) 17 Q. B 944 
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smrt i banratrj of a captain in taking his ship out of her course and 
Wun Tine procuring her to be condemned and sold, as the barratry is not 
i»gM> to complete until the ship is delivered to the purchaser, only then does 
the statute begin to run (d) 

The cause of action for an indemnity under the Land Transfer 
Tmuitar Act Act, 1897 (<) s 7, is deemed to arise at the time when the claimant 
itW knows, or but for his own default, might know, of the existence of 

his claim (/) 


Surety end 
creditor 


Surety and 
principal 

Co-Bureties 


70 As between a surety and a creditor the statute runs in 
favour of the^aurety, when he becomes liable to make a payment to 
the creditor (g) 

Thus claims m respect of advances made moie than six ^ears 
before action will as against the guarantor of a banking account 
be baried though claims m respect of interest and commission 
which accrued due within that period may not {h) 

In the case of the guarantee of the payment of a mortgage debt 
time runs in favour of the suiet> not from the date of the loan 
but from the expiiation of a leasonable time aftei that date during 
which time the mortgagee must be treated as having agreed not 
to Bue(z) If the giiaiantee is to pay on demand time runs only 
from a demand (j) while if the guaiantee is for the safety of the 
money advanced time only lunb fiom the date when the security 
18 shown to be unsafe (k) 

If a surety pa> s the debt or part of it the statute runs against his 
right to lecover fiom the principal fiom the time when such payment 
was made (Z) 

As between co sureties co contiactors or co debtors the statute 
Tune against the right of contribution of one who has paid more 
than his share from the time of such pa} ment (in) it is immaterial 
that at the time of the action foi contiibution the statute may have 
run between tbe principal creditoi and the co surety who is sued 
for contribution (n) \ co suiety who has be^ called upon by 


(flf) Hihhert v Martin 0808) 1 Camp o38 and see title Insurance Vol 
XVII pp 444 44u 
U) 60 & 61 Vict c Go 

(/) Ihd s 7^7) As to this section see 1 6- v (Mdl [1906] 2 Ch 47 C A 
and title Eeal 1 ROPtitry and Chattels Eeal and see pp 40 41 ante 
{y) Cdviny Bnaie (1841) 8 M A W 680 BvUy Hadley {md) 2 Ad & 
El 768 

(A) Parre Ban] mq Co y lafes [1898] 2 Q B 460 0 A see title 
Guarantee Vol XV pp 482 483 492 6ol note (»*) As to a claim for 
interest ceasing as a rule whcie the claim to the piincipal is barred see 
p 68 pM 

U) Henton y PaddMon f 1893) 68 L T 405 

(y) Es Browne mate Lrown v Blown [1893] 2 Ch 300 see title 

Guaeanteb Vol XY p 488 

(A) Ihm^ & Son (1897) 76 L T 709 711 0 A Oomparethe 

caeaa of guarantoa of mortgage debt by specialtr p 77 pott 

6 11 & W loJ Cmuitdtne y Conttd^ne 
» I li B 400 ■« to tbe time wbenthenght of exoneration aneea see 

title GuARANTBB!,roi XV p olo and the 08968 Cited note (w) ibtd 
••STI %“*"** Z. •“W*W*^* « He Himodon hx parte Snotodon (1881) 

1> 41 0 A , ffardner ^ Broole [1897] 2 I E 6 C A end as to the 
Bgat of oontnbittioa, see title OtAnaif iee Vol XV pp «2fr—W0 
(«) Weimmhautf^V Qalltck [1893] 2 Oh 614, Oardnei T J3)ooke eupra *, 
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the creditor to pay Uie whole of the debt may although he has paid 
nothing, bring an action against his co smety who has not been 
ealled upon to pay to compel him to contribute towards the common 
hability , and the statute does not run against his right to brmg 
such an action until the claim of the creditor has been established 
Against the surety (o) 

71 While a partnership is subsisting the statute has no 
appheation to the claim of one partner against anothei in respect of 
rights arising out of the partneiship (p) 

72 In an action against a factor for not accounting the statute 
does not run until demand the contract being to account on 
demand (a) 

In an action for money had and received to reco\ei the con 
sideration for the purchase of a void annuity the statute runs from 
the time when the annuity is set aside (h) 

If money is paid into a bank on deposit account the statute does 
not run against an action to recover it untiMemand is made for its 
return (c) In the case of money on current account time runs from 
the payment in (d) 

In an action for money paid by mistake common to both parties 
the cause of action runs from the time of payment and no demand 
IS necessary (e) 

In an action for money paid for the use of another where 
from the mere payment the law implies a promise to repay on 
demand the statute runs fiom the payment but where no such 
promise is implied by law the statute does not run until the pay 
ment is adopted by the person on whose behalf it is made (/) 


(o) Tl oJmershansen v GulheJe [1893] 2 Oh ol4 liohtnson v UarJ tn [1896] 

2 Oh 415 (liability of co trustee for bieach of trust) and see title Guakanief 
Vol XV pp 520 o29 

(pj Barton v North Staffordshire Bail Co (1888) 38 Oh D 458 463 and 
see Noyes v Crawley (18^8) 10 Gh D 31 (dissenting from MtlUr v Miller 
(1869) L B 8 Lq 499) Anox v Gye (1872) L B 5 H L 6o6 Chan 
Kit V Ho hung Han^ [1902] A G lot Befjermnn v Betjemann^ 

[189o] 2 Oh 474 0 A title Partnership and see p Itl post 
(a) Topkam v Biaddtck (1809) 1 Taunt otl After a reasonable time 
had elapsed (e g fourteen ^ ears) a jury might presume that a demand had been 
made and that the factor had accounted {ihtd ) As to factors see title Agvncy 
Vol L pp 152 lc»3 

(fe) Cowper V Godmond (1833) 9 Bmg 748 Huggins v Coates (184^ 5 Q B 
432 As to claims for money had and received see title Oontragt VoL VTI 
pp 472 seq 

{c) ReTidd liddv Oierell [1893] 3 Oh 154 156 As to the general deposit 
of money with a bailee see title 13 All MENT Vol I p 541 
{d) Foley v Hill (184S) 2 H L Oas 28 Pott v Clegg (1847) 16 M & W 
321 and see title Bankers and Banking Vol I pp 585 o88 
(e) Baker v Courage A Co [1910] 1 B B 56 compare Freeman v Jeffnes 
(1869) L R 4 Lxch 189 per Mari in and Bram'^ ell BB atpp 199,200, 
see also Be Bobinson McLaren y Public TruH^ [I^M] 1 Gh 502, and title 
MisrAKf 

{/) Thus if a sub tenant voluntarily pays rent due by the mesne landlord to 
the head landlord the statute does not run until the mesne landlord adopts the 
payment {Aheame v M Swiney (1874), 8 1 & 0 L 668) If such a tMiyinent 
m made by compulsion the statute mus trom the payment* see (mgan v 
Jgtpan [1902] 2 1 B 196 0 A 
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Limitation of Actions 


0BOT 4 If goods are sold on credit, the statute lun*? not flora the sale 

When Tim or delivery of the goods, but from the time when the term of credit 

to expires (g) 

Run On a general contract for work to be done the cause of action 

Goodasdd on accrues when the work is doue(/0 But a contract to do work 
credit may contain a condition that the price should be paid out o#*^ 

Work done certain fund or when a ceitain contingency lias happened and in 

such a case the cause of action does not arise until the fund comes 
into existence or until the contingency has happened (i) 

Solicitors 73 If a 'solicitor sues for his costs in an action the statute 

costs only begins to run from the ditc of the termination oj the action 

or of the hwfni ending of the employment of the solicitoi (^) 

If theie IS an appeal fiom the judgment m the action the 
statute does not begin to lun against the solicitoi if he continues 
to act as such till the appeal decided (/) But when judgment 
has been gneu and theie is no appeil the statute luns from the 
judgment and subsequent items of costs incidental to the business 
of the action will not tike the earliei items out of the statute (?n) 
Miscellaneous This lule applies only to such continuous woik as bringing and 
work prosecuting oi defending an action in respect of miscellaneous 

work done by a solicito'* the statute runs fiom the completion of 
tJie whole of each piece of woik(?0 

Deiireryof A solicitoi cannot sue a client ioi costs until the expiiation of 
bill one month after delivery of a signed bill but nevertheless time 

runs against a solicitor horn the completion of the work and not 
fiom the delivery of the bill(o) 

Copyhold 74 In an action for a fine due on the admittince of a copy 
fines hold tenant time runs against the lord fiom the admittance and 

even wheie the fine is arbitral y time luns from the admittance, 
not from the assessment of the fine(j)) 


(^) Helps V W inierhotiom (18ol) 2 B v Ad 4J1 md see title Sale OF 
Goods 

(A) Fmery v Day (IS 4) 1 Cr M AT lA) jn Pakke 13 at p 248 see 
Hyde v Partridje (l<0o) 2 Id Kajin 1 1)4 and see title Work and 
I ABOUR 

(i) Re Kensington Station id (18 io) L R 20 T q 197 Lc (iloutehitr 
iherystwith and Cential hail Co (IbbO) 2 ( ifl 4i Athols v Anih 

Metrojfohtan Ratluay and Lanai (o (1890) 71 I I 83b C A (solicitoi s costs) 
{k) Aichdla V Vihon (184o) 11 M A AV 10b Nat ns v Oshonrn (1834) 2 
Cr A M G29 Martindde v 7 (184b) 2 C B mb Whitehead v 1 ird 

Q862), 7 E\oh 691 Utderuood btn and Pi}€t v leu is [1894] 2 Q B 30b 
U A See also title Soi icixoi: s 


(1) Uamsy ywtnc (1S69) T R 4Q B 66*3 

(in) loihery v Munninqs (IS 10) 1 B A Ad lo compare Re flail and Baiker 

(1878) 9 Ch D 538 hs ^e on Son and Hastings {\%bo) 30 Ch D 1 0 A 

see lie Cartwright (1873) I R 16 Eq 469 Re R&mer and Haslam, [18931 2 
Q B 286 C A Bailey Bails (Ihtl) L R 13 Fq 49/ 

(n) Beck V 7«rce (1889) 23 Q B D 31b 323 C A Phillipsy Broadley 

(1846) 9 ft B /44 As to a solicitor pleading the statute see Re Triston (I80O) 
11 M A P 74 As to ail action agiinst a solicitor for negligence see 
p 61 post 

^ [189/] 1 ft B 702 0 A and see Cheese y Keen 

[1908] ICh 24o Astotheeftectof alien seep 42 ante and title Lien p 3 ante 

4-k ' w ^ Payne [18J9] 2 ft B 603 see Fraser y (1883) 11 

ft B 1) 5/4 C A 
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75 In an action to enforce an award of compensation undei the 
Lands Clauses Act 1845 the statute does not run till the date of 
the awaid(^) 


Sub Sect J — In Ach ns of Tort 

In an action of deceit if damaf^es aie claimed the statute 
runs from the time when the plaintiff acted on the fraudulent 
representation unless the existence of the fiaud has been fraudulently 
concealed by the wiongdoer in which case time riuib only fioin 
the date of the di'^co\ery of the fraud, or from the date when the 
person injured might by the use of due care have discovered the 
fraud {a) So albo in a case of fraudulent conversion of stock 
time runs fiom the dis(o\eiv of the fraud {li) 

If one ptisoii furtively tiles the mineiils of another by means 
of a wiltul and secret underground trespass and no laches ib attii 
butible to the owner of the minerals in net discovering the existence 
of the wrongful woi kings by the tiespasser the statute has no appli 
cation till the friudulent trepisb is discov<5red and it is nut 
necessarj to pievent the application of the statute thit time 
should have been on the part of the ivrongdoer anv active measun s 
to prevent detection (c) But if the wrongful working of minei ils 

(fy) Inincr V Midland Rail Co [1911] 1 K B b32 see title Compulsory 
Purchase or La^d and Complnsaiion vol VI p 76 

(а) Thomson V tlanmoi r%s (Loi d) [19001 1 Ch <1S t A Othhay Guild 

9Q B D 69 C A BarUf v Ilotiaion {ISM) 14 L R Ir bqb Armstror j 
\ MtUhurn {l^Hb) 04 1 1 24/ 723 C A Beloie the Judicature Act is > 
(36 A 3/ Vict c 66) tlieie was a variance betwiLii couits ot law and courts of 
equitj as to the effei^t ot the fraudulent coiicealmeut of the cause of action m 
those cases wheie there w is a concurrent remed> both at c/mmon law and in 
equitv the courts of common law holding that in spite ot such concealment 
the statute laii from the hme when the cause of action arose except when 
the concealment was of itselE an actionable wrong {Imjcrial Qaa Co v Lindm 
( aa to ri8t>4) 10 Fxch 39 Hunter v Gibbons (18o6) 1 H AN 4o ») 
the courts of equitj holding, that the statute in such cases ran from the time 
of the discovery only {ho th v Warrinqton {Farl) (1/14) 4 Bro Pail Gas 1( ^ 
South sea Co v Wymondaell (1/32) 3 P Wms 143 Hovenden v Annealey {La i) 
(1806) 2 Sch & Lef 607 634 Blair v Iromletf (1847) 2 Ph 3o4) The 
effect of the Judioatuie Act 1873 (36 &37 \ict c 66) s 2 j (11' is to cause 
the equitable rule to picvail in all cases m which before that Act theie was 
a concurrent lemedy at common law and in equity In actions at common 
law wheie theie was no concurrent remedy m equitj betoie the Act the 
common law rule prevails as legaids the original cause of action but wheie 
the fraudulent concealment is of itself a cau o of action time runs agnnst the 
common law remedy of the pemoiis defiauded from tho disioveiy of the fiaud 
see Barber v Houston aujyra irmstrong v MiUburn supra Quaere whether 
the rule as to fraudulent concealment of a cause of action applies in any case 
except where the transaction givmg nse to the can e of actim is of a fiaudu 
lent nature (barter V Houston supra ArmsUonq y Millbum au/ra) As to 
fraud at common law see Bree y Hoi beck (1/81) 2 Dou^ (k b ) 654 As to 
the brmgiug uito account of money paid imder a misrepresentation see Smith 
V Alaop (1824) McGle 622 As to the limitation of time in an action for com 
pensation f or untrue statements m a company a prospectus see title Companies 
Vol V pp 136 — 140 As to the limitation of time in an action foi replacement 
of sharBs consequent on the registration of a forged tiansfer eeeibtd pp 697 698 
See further p 1/2 ^ost title LouirY Vol XIII pp 1/0 1/6, and, Mto 
actions of deceit see title Misrepresentation and Fraud 

(б) Re Croaley Munns y Burn (1887) 36 Ch D 266 0 A 

(c) Built Coal Mining Co ¥ Osborne [1899] A 0 3ol P 0 
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If the rescission of & contract or deed is claimed on the ground 
of fraudulent misrepresentation, time does not begin to run until 
the person defrauded knew all the facts which would have ent{|ted 
him to bring the action for rescission (e) But in order to pre^nt 
the statute running, the fraud must be that of the party sued or 
of his agent acting within his authority (/^ 

In the case of a claim based on concealed fraud, by the represen 
tatives of a deceased partner against the surviving partner the latter 
cannot set tip the statute as a defence and allege that hjs co partner 
might by the use of due care ha\e discoveied the fraud for one 
pailner is entitled to rely on the good faith of his co partners (g) 

77 In an action of tioT^^i although the plaintiflf is ignorant 
of the conversion (h) time rung from the conversion unless it was 
effected by fraud (i) The mere taking awaj or destroying a pait 
of property the rest of which remains in the hands of a bailee is 
not such a conver&fRn as enables the owner to sue in trover for 
the whole nor can the bailee when sued set up such taking away or 
destruction of a part as a conversion of the whole for the purpose 
of supporting a plea of the statute (fc) If goods have been con 
\erted and afterwards sold and the plaintiff waives the tort and sues 
for money had and received time still runs fiom the conversion 
and not from the receipt of the money (J) 

If goods come into the possession of a person with the con 
sent of the owner who is entitled to their delivery on demand, 
time does not run against the ownei s right to recover them 
until there has been such demand and refusal to deli\er by the 
bailee (m) The rule is the same where the goods of apeison are in 


{d) Beany fliwaxie {\.%oo) 21 Beav 621 Trotter y il/ac/ean (18/9) 13 Ch I) 
674 Re Astley and lyldedey Coal and Salt Co and lylde^fey Coal Co (1899) 68 
I J (q B ) 2o2 The lictum to the contrary in L dc'^uisUtal ( ommisaionera for 
Lnylaud y North Eastern Rad Co (187/) 4 Ch D 84o pcrMAiTNS V C at 

[ } 860 has been fiequently disapproved see Bulh Coal Mimnq Co y Osborne 
J899] A 0 36J P C Re Astley and Tyldesley Coal and halt Co and Tqdlesley 
Coal Co supra Omitting to enter workings in a map is not of itself 
sufficient evidence of fiaud {Dawes y Bagnall (1876) 23 W B 690) and see 
title Mines Minerals and Quarries 

(c) MoU<yif V Mutual Reserve Lxfe Insurance Co (1906) 94 L T 756 C A see 
Barbery (1884) 14 L B Ir 273 Redgrave y HurdJlSSl) 20 Ch D 1 

1 1 0 A As to the necessity for acting promptly see title Equity Vol XIII 
p 174 

(/) Thome y Heard and Marsh [1895] A C 49o 

(g) Bet^emann y Bel^ermnn [189oj 2 Ch 474 0 A see Rawlins v Wtekham 
(ISoS) 3 De G A J 304 C A and see title Partnership 
(A) Granger v George (1826) o B & 0 149 see Edwards y Clay (1860) 28 
Beav 145 Htnchhffe v hlarpe (1898) 77 I T 714 title iRovifiB and 
Dbtinur. 

(f) See p. 49 oMa 

(k) FhitpaH V KeResy (1835) 3 Ad & El 106 and see titles Action Vol I 
p 23 Bailment Vol I p 665 

(1) Denys v BhuMurgh (1840) 4 Y & 0 (BX ) 42 see Godtng v Ferns 
{1791) 2 Hy B1 H (^k y M Tavteh (1823) 1 Bing 167 Fraser v Swansea 
Oawd Co (1834), t AA A El 354 

(fii) Wilktimn r Vetiiy Ltd (1871) L B 6 0 P 206, Monkigm (WoriUy) 
V Smdwich (£mf}{n02} 7 Hoa Bop 99, Edwards v (ISfM)}, 98 
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the post^iiMi of Another vtho &oIds them I& of the ^wihi 

n^t of the owner (n) When y»^A 

If a person is in possession of land, such possession jnstffies the betdni to 
possession of the title deeds, end tune does not be^ to run 
agsenst an notion to recover the title deeds, so long as the person is Actum for 
in possession of the land (o) tiUe-deeda. 

78 Where one IS employed by another to perform a duty the isegiigenoc 
failure to perform or negligence m the performance of such duty 

gives rise to a cause of action, and the statute runs from the date 
of such non peiformance or negligence and not from its being 
discovered or from the occuiring of damage (a) 

79 In an action for trespass to land or goods the statute runs Trespass, 
from the time when the trespass is committed or if 8e\eial acts of 
trespass are committed from the d ite of each act {b) 

If a tenant for life impeaehab'e for waste fells timber the Wasto. 
statute begins to run against the remainderman fioni the time of 
the felling or if the remainderman waives the toit and sues foi 
money had and receued from the time when the timber becomes 
money in the hands of the wrongdoer (c) 

False imprisonment is a continuing cause of action oi a fresh False impn 
cause of action aiises as long as the imprisonment continues 
hence if the imprisonment be^an more than four jeais befoie 
action but continued to a time within that period damages for so 
much of the imprisonment as took place within the four years 
before action may be recovered although a plea of the statute 
prevents the recoveiy of damages foi so much of the impiisonment 
as took place outside that period (d) 

In an action for malicious piosecution the cause of action is the 
institution or prosecution of ciiminal proceedings and time runs 
from the close of the proceedings not fiom any imprisonment 
which follows as theiesult thereof (e) 


145 Compton v Ckandless (1801) 4 Psp 18 and see titles Action Vol I 
pp 23 24 Bailment Vol I p 565 Astothedepo it of money seep 4/ ante 

(n) SpadmanY Foster (ISHd) 11 a B D 99 Mdler y Dell [1891] 1 Q B 
468 C A (title deeds fraudulently taken and deposited as security) 

(o) Plant Y CotiertH (1860) SHAN 430 see MelU {Dean and Chapter) 

V Dodlmgtrn 2 Toll /3 

(a) Howell v Young (1826) 5 B AC SJurt v M Carthy (1820) 3 

B A Aid 626 Smith y /"©^^(iSlS) 6 Hare 386 Hughes y I wtaden {l^b6) oo 
L J (oh ) 481 Bean y Wade (1885) Cab A 619 Wood v Jones (1889) 61 
L T 051 and see title NegligIiNCL The result is the same whethei the 
action 18 founded on tort or on breach of a contract to use due care [Hmodl 

Y lovng 8 wpra jwr Bayley J atp 266) As to tort generally see title Tort 
(h) Thus in an action for mesne profits which is an action oi trespass only 

an ears for six years before action can be recovered (Buller I aw of Nisi Prius 
88 Adams Action of Eiectment 4th ed 339 Beade y heade (1801) 6 Yes 
744) and see title Trespass As to actions of devastavit see p 40 ante 
and title Bxpct Tors AND Administrators Vol XIV pp 31 etseg 
(c) Htggtnbotham Y Hawkins (1872) 7 Ch App 676 Seagram v KnujH 
(1867) 2Ch App 628 see Hughes y TA(wias(1811) 13 East 4<4 As to wast« 
by a tefiant for life who is al^ entitled to the first estate of inhentanoe B€ai 

L 53 posi and as to equita ble w aste see p 138 post See also titles 
NDLOED AND Tenant Vol XVHl pp 430 ABb^seq Setilembnts 
(d) Cmentry v ipsley (1691) 2 Salk 420 see Massey v Johnson (ifilO) 12 
Ha^ 67 Batley y Warden (1815) 4 M & S 400 
^ Violttt Y bympson (ISj/) 8E AB 344 
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80 In an action of hbel if there is only one act of publication, 
the statute luns fiom the publication but if the publication is a 
continuous act as where a book or newspaper is published and 
offered for sale, the statute does not run as long as the libel is on 
Bale(/) In an action foi slandei, when the woids are actionable 
without proof of special dama< e the statute runs from the uttering 
of the slander (</) When the woids aie not actionable without 
special damage the statute does not run until the damage 
occuis (ft) 

81 Where damage is pait of the cause of action and no act is 
committed which is of it elf wiongful the statute luns fiom the 
(late of the damage and not of the act which causes the damage (i) 
Thus if a lessee of mineials woiks them and leaves msuflicient 
support for the suiface which belongs to anothti peison and 
damage in consequence occuis to the suif ice moie than six years 
after the woikmg of the mineials the statute runs from the 
occurience of the Hamige and not from the woikmg of the 
mine oi from the lea\ing of inbufEcient sup)poit(A:) Wheie there 
has been a continuance of the damage a fiesh cause of action 
arises from time to time as often as damage is caused (1) If the 
owner of the mines woiks them and causes damage to the 
surface more than six \ears before action and within six years of 
action a fresh subsidence causing damage occurs without any fresh 
working by the mine owner an action m respect of the fresh damage 
IS not barred as the fresh subsidence resulting m injury gi\es o 
fresh cause of action (w) If in such case the subsidence causin^, 
damage is continuous there is a continuing cause of action as long 
as the subsidence contmueb {n) 


( /") Brim 'luck {Dul e) y Tlarma (184)) 14 Q B 186 (wheie an action was 
brought in 1848 to recover daniiges for a libel publi bed in a newspaper m 1830 
and the plea of the statute was held to be negatived bj proof of the sale of one 
coj)^ just bef(re acti n) 

(f/) Ihe peiiod of Lmitation m this case is two years see p 38 awfc As to 
when words aie actionable without proof of damage see title Libel and 
bLVNDEE Vol XVin p 607 

(/i) /launders V Fdward8(lb62) 1 Sid 9u L%tthhu7ijy Wriqht {lbb2) 1 Sid 9o 
Fee barley Main Collieiy Co v Mitchell (1886) 11 App Oas 127 In such a case 
the period of limitation is six j ears from the happening of the damage see 
p 38 ante 

(i) Bad house v ^onewu (1861) 9H L Cas oOS see mntdiousev JFellowee 
(1861) 10 C B (NS) 7bo ILdsdeny Harridge (\m9) 2 Wms Saund 
0th ed 61 m 63 e LI yiy B iqney (1830) 6 Bin^ 489 M ordaioorth v Harley 
(1830) 1 B A Ad 191 J hits V Read (1812) 16 Last 216 Qillon v 

Bodhngton{l9U) Ry A M 101 Howell v loung (18^6) 6 B & 0 269 and 
seo title Daxiages Vol X pp 308 et aeq 
[k) Ba/khouae v Bonomt supra 

(/) WhitehouH V Fellowee sujra Battuhill v Reed (1866) 18 0 B 696 
Deveryy Giand Canal Co (IS/o) 9I B C L 194 Ex Oh 

Co y MitcheU aupra overruhng Lamb v Walker 
(18 8) 3 Q B D 389 see West Leigh Cdltery Co Ltd v Tunmchfe and 
Hampsm Ltd [1^8] A C title Damages Vol X p 310 
(n) 0-«m6tcv WalUeid] a I Board [1891] 1 Q B ->03 0 A Fairhrotherv 
J^iry Riral S Autku tty (1889), 37 W E 644 Hoky Chard Untou 

[1884] 1 Ch 293 0 A 
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Sub Meci 4 — / ersmie Capable of Butng or of being Sued («?) 

82 A cause of action cannot accrue unless there be a person 
m existence capable of suing (p) and another person in existence 
who can be sued (q) 

83 If a person to whom a cause of action would have accrued 

had he been living dies intestate before the time when the cause of 
action would have acciued if he were living the statute does not 
begin to run until administration is taken out (?) but the statute 
runs against an executor from the accruer of the cause of action 
if the executor acts or tal es out probate («) If piobate is not 
granted for more than six years from the accruei of the caii^ie of 
action and no action is brought before probate it seems that the 
executors claim would be baried (t) If probate is gian^ed and 
afterwaids re\oked and an adminis^iator is appointed the statute 
does not run against the admimstiatoi until letteis of administia 
tion have been granted (t) ^ 

84 If a cause of action accrues to a convict while he is still under 
incapacity as such and no administrator or inteiim curator of his 
property is appointed time it seems would not begin to run 
against him until the deteimination of the incapacity (a) 

85 If waste 18 committed by a tenant for life impeachable for 
waste who is also entitled to the first estate of inheiitance no action 
can be biought till the death of the tenant for life such a claim 
against his estite must be biought within sixyeais of his deith(/>) 
If the tenant foi life and the remamdeiman aie diffeient pcisons 
and the remainderman dies before the tenant for life and the 
tenant for life becomes administrator of the lemamdeiman no such 
action can be biought duiing the life of the idministrator (c) 


(«) As to the ojention of the statute with regard to claims against the 
estates of deceased lei ons see title Execuioks axd Admim'^iraiors 
V ol XIV pp 144 14o 2)-> 2o4 

(p) Hurt ay y last India Co (1621) 6 B A Aid 204 per Abbott C J at 
p 214 As to disabilities see p 56 post 

(q) Donjlas v Ferrest (1626) 4 Bing 686 per Best CJ at p "'04 
Compare the cases as to lu unties pp o6 171 post 

(r) Sandeisw rti (1 cited m Saffyn v Adams {\Q0 d) Cro Jat 00 

see Praitw (1828) 8 L A C 265 Hydey Pi ue (1630 Coop Ir fae 

193 and cases uted m title Execltors and Adminsprators Vol \IV 
p 230 note (g) 

(0 See title Lxecuioks AND AnviNiSTRATors Vol XIV pp 144 14o 230 
As to actions against porsoiidl repiesentatives see p o4 post 

(0 Chan Kit San y Ho 1 unq Hang [190^ A C 2o< I C 

\a) See the Eorleituie Act 18 0 (33 A 34 Vict c 3) ss 7 8 titles Action 

Vol I p 29 Criminajl. Lw and ProcEDUKE Vol IX p 429 By the 
Mercantile Law Amendment Act 1856 (19 & 20 Vict c ^0 s 10 impnsonment 
of a plaintiff ceased to be a cause of incapacity but the Forfeiture Act 1870 
(33 & 34 Vict c 23) seems to have reimposed the disabihty m the case of a 
con Viet as defined therein when there is no administrator or tntertm curator 
appointed 

(5) Birch l^ol/ey Birch (1810) L E 9Eq 683 

(o) Seagram v hnigU (1667) 2 Ch App 628 As to the presuipption of 

payment keeping i d(.l)t alive when the hand which is to pay is the same as 

the hand which should receive see p /2 po^ 
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iNm 4 86 If a debtor is m suoh a position that even if an action 

Itnteltesl Tfere brought, and judgment given, against him, the judgment 
to eould not be enforced, a cause of action caimot accrue against him (d) 
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87 Tune which has once began to run will as a rule continue 
to do so even though subsequent events occur which make it im 
possible that an action should be brought This rule holds good 
with lespect to all Statutes of Limitation (e) 

Thus, if time has begun to run against a person entitled to sue 
or in favouf of a person capable of being sued the fad of his death 
and that there IS an interval between his death and the giant of 
administration does not prevent time fiom running against (/), or 
m favour of (g) the administiator as the case may be If 
howevei a debtor takes out administration to his ci editor this, 
being an act of law suspends the lemedy and the statute ceases 
to run duimg the administration (h) 

So in respect of debts piovable in haul ruptcy the statute ceases 
to run during the bankruptcy but will continue to run afresh if 
and when the bankruptcy is annulled (t) In the case however 
of the bankruptcy of a creditor the statute luns against the 
trustee (k) 

88 At common law the right to bring an action could not be 
suspended by the act of the paity for if the right was suspended it 
was extinguished (a) But if a negotiable instrument is taken in 


(d) Eg Ambassadors see titles Action Vol I p 19 20 Coi^sriTUTiONAL 
Law Vol VI pp 42b et seg As to the operation of the statute with regard 
to claims against the estates of insolvent persons see titles Action Vol I 
p 21 BAiNKRUPTcy AND Insolvevci "V oi II p 202 

(e) Hvmfray v Sen (1849) HQ B 509 ol2 Smith v Ihll (1746) 1 
Vils 134 Doe d Durovre v Jvues (1791) 4 Term Eep 300 Rhodes v 

(1838) 4 M Ac W 42 affiimed (1840) 6 M & W 3ol Ex Ch 
Hdjuletty Lambei t {ISAO) 2 1 Lq 11 -74 hqq egingfon v Whitehurst i) 
3 Y A C (ex ) 1 Doe d Oriqys v Shane (Ifbi) 4 Term Eep 30b n (b) 
Stouel y /ouch {Lord) (I oGd) 1 Plowd 3w3 3(r C Uetdly Dutton (\b\ ) 4 
Taunt 826 Gray y Mende (1723) 1 &ti a. bob X\ilLoxy Hugyins {VJ oO) 1 
Barn (kb) 33o (liSl) 2 iWn (k B ) 5 Copley y Dor] min que (16 < 6) 2 
Lev Ibb M Donnell y Broderuk [18%] 2 I E 13b It was held in Pridenux 

V Webber {IGG\) 1 Lev 31 that when tune had be^un to run it continued to 
run although the c ourts were closed in con equonce of rebellion (see Bockford 

V Bade(180o) 17 Ves 87 93 P C imd. Bgmon s Case {IhGTi) cited in v 
'^yhoum (16S9; 2 Salk 420) The fact that the last dav of the statutory 
period IS a non juridical day does not excuse a plaintiff who commences his 
action on the next day (see M(rr s v luchaids (1881) 4o I T 210 Dechme v 
Montreal Ctty [1894] A C b40 PC) As to time generally see title Time 

(/*) Fenny y (lb6o) 18 0 B (n s ) 393 R&rgimoiy Jbyffe 0^41) 8 
Cl & Fin 121 140 H I and see title Executors A^D ADMiNisTRATOiib 
Vol XIV p 228 

(^) Ifreake v Crane/el dt {Ui^} ^ My A Cr 499 Boatu right y Boatwright 
(1873) L E 17 Eq 71 and see title Executors and Administrators 
V ol XIV p 253 

{^) Seagram y Knight > Ch App 628 and as to a debtor executor 

see title EXE 0 UT 0 B 8 and Ai mimspkators Vol XIV p 2b9 
(<) See title BAKkRUPTcv and Insolvency \ol IL pp bO 202 
(A) Ee parte Lo7tan{XG^2) 9Morr 198 0 A see South ieaCo 

v WymtpidBeU {11^) 3P A\ui 143 As to the effect of a winding up eider 
eu4aitns against aconipau' f^ee title Comvvnies \ol V p M)9 
(tf) Perd V Smh (1&48) 11 Q B 8^)2 Lx Oh Belshaw v Lush (1851), 11 



Pm tt —S imple Contract Oebib ANb Personal Actions 


payment of a debt> tlie cause of action is suspended till dis Sscftp i 
honour (b ) , and an airangement between a debtor and his creditors When TRme 
may be m such a form as to amount to an agreement that payment begms to 
should be accepted m a particular way, and that m default the ®WU 
creditors should be remitted to the original cause of action, so that 
theie is a fresh light of action upon the oiiginal debt when default 
is made, and time does not run till then (c) In equity a deed of Deed of 
arrangement between debtor and creditor, by which the creditor arrangement 
covenants not to sue the debtor while the trusts of the deed continue 
or until life interests have determined suspends the operation of 
the statutes during the specified time (d), but a meie letlei of licence 
and contract not to sue tor a specified time does not have that 
effect (e) 

89 If a pi nn tiff bungs an action and dies his persona,! repre Fresh pro. 
sentatives may within a year of piobate of the will or of the grant ceedmgs by 
of administration commence a fresh action and on the death of a Jl'epresen”'*^ 
defendant the plaintiff may commence a fie^ action against his tatives 
lepiesentatives within the same period although more than six 
years mav then have elapsed from the accrual of the original 
cause of action (/) 


C B 191 but see Shter v Tones (18^3) T E 8 Exch 186 192 Reeies v 
Ileame (1836) 1 M & W 323 

(h) 2 Wins Saund (ed 1871) 3^1 n lurneu v 3E &B 

136 Bashaw V Bash (1861) 11 0 B 191 205 Be a Debtor Lx parte the 
Debtor [190S] 1 K B 344 C A see Irttng v leitch (1837) 3 M A W 
90 Marreco v Richardson [1908] 2KB d84 C A 

(^ Irimg v Teitch supra Re StocJ Fx parte Amos (189b) 3 Mans 3S4 
M DonndlY Broderick [1896] 2 I E 136 BmLIwardsv Coomhe {IS 1 2} I E 
7 0 P t>19 Re Hatton (18/2) 7 Ch App 723 and title BA^KRUPTcr and 
INSOLVE^ cy Vol II pp 334 337 

(i) 0 Brien v Osborne (18o2) 10 Hare 92 hen v Flwes (18ol) 3 Drew 25 
see p 173 post 

(e) Fuller v Redman (No 2) (18o9) 26 Beav 614 619 

(/) Swindeily Bulkeley {\SSh) 18 Q B D 2o0 C A Kin^iey v Hegwari 
(1699) 1 I d Eaym 432 Wtltoik^ v Hugqms{\ld\) 2 Stra 907 Hodden v 
Ilarridqe (1669) 2 Wms Saund (ed 1871) 150 173 Curleuns v Mtrnwqfon 
(Lord) (18o I ) 7 K & B 283 compare Knight v Bate (17 < 8) 2 Cowp 738 
Adam v Bristol {Inhabitants) (1834) 2 Ad A El 389 E S 0 Old 17 
r 2 see Curtis v (1882) 20 Ch D 398 401 LusseU v Douding 

(1884) 27 Ch D 23/ MuUelhwaite v \aiasour (1893) 37 Sol Jo 386 
rheee deci-^iions are the effect of an equitable construction of the Limitation 
Act 1623 (23 Jac 1 c 16) s 4 by which if judgment in any action to which 
the Act applies was given for the plaintiff and it was reversed by error or a 
verdict pass^ for the plaintiff and upon matters alleged in arrest of judgment 
judgment was given against the plaintiff or if the defendant was outliwed and 
afterwards revereed his outlawrj the plaintiff or his heirs executors or adminis- 
trators might commence a new action within a year after the reversal of the 
judgment on the giving of judgment against the plaintiff on the reversal of the 
outmwry The procedure mentioned has now been aboli hed see E. B 0 
Ord o8 r 1 Civil Procedure Acts Eepeal Act 1879 (42 & 43 Vict c 69) It i» 
doubtful whether the piovision above referred to has any application to the 
existing prueedure or whether it should be applied to the entry of judgment form 
defenamit in the Court of Appeal see E S C Ord 40 rr 3, 5 aa to an 
order oarrjung on pioceedincjS, see title ExaoUTORS and ADMUasTBATOBfli 
YoIXIV,p m 
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Limitation of Actions 


Sbot s 
Disa'bilittes 

Infancy or 
lunacy of 
plamtifE 

Absence of 
defendant 
beyond the 

seas 


Return of 
defendant 


Shot 6 — Disabilities 

90 If a cause of action accrues to a person ^^llO is at the time 
of the acciual either under age or of unsound mind, the statute 
does not run until he is of age or of sound mind (q) 

91 If at the time when a cause of action accrues to a plaintiff 
the defendant is beyond the seas that is is out of the United Kingdom 
of Great Britain and Ireland or of the islands of Man Guernsey 
Jeisey Alderney and Sail oi any islands adjacent to any of them 
being part of the King s dominions (h) the statute does not run until 
the defendant retui:ns from bojond the stas(i) This pro\ision 
applies to the absence from the United Kingdom of a defendant 
who has never been theie and to a foreigner as much as to a 
nati\p of the United Kingdom (/) It ilso ipplies when the cause 
of action aiises abroad although the lemed^ is billed in the 
countiy where the cause of action aiose pioiided the liability is 
not extinguished bj the law of that eountiy (/) 

If a defendant vlA is beyond the seas when the cause of action 
aiises IS aftel^\alds in the United Kingdom for ever so short a 
time even without the plaintiff s knowledge time begins to run 
from the defendant s being there (in) 


{g) Limitation Act 1023 (21 Jac 1 c 16) h 7 see //rr/e v Iff/ man (1129) 
IBarn (K b)1^2 Cto ler y Icmilin on [\h 6) 2 Mud lop <l I tg f Uy Rush 
(1S30) 4 Ad All 912 and titles 1^^AN1S and ( HlLDIlE^ \ol KMI p 02 
I iNATics Am) Per o^s oi Unsound MI^D pp 462 et sej j^ost IheLimitaticn 
Act 1023 (21 Jac 1 c lO) s 7 which was extended to actions foi seamen s 
wa^es in the Admiralt’^ Court (now the Probate Divoice and Admiralty Division 
of the High Court) b> stat (1705) 4 A 5 Ann c 3 s 18 pn vided for three 
other disabilities of pluiitiffs namely co\eiture imprisonment and absence 
beyond the seas As to co\erture see Richards y RiUtards 2B & Ad 

44 i bcarpelln i Y ^ir/ieson (1845) 7 Q B 864 and see title Husband and 
Wife Yol "VYI p 329 note (a) Coveiture has ceased to be a disabiht} 
see tfeid pp 91 4o4 4o4 V ddon v Afa/ (1SS4) ol I T 289 Imprison 
ment and ab ence of a plaintiff beyond the hoas ceased to be dibabilities for 
the piiiposes of the limitation Act 1623 (21 J ic 1 c 16) and stat (DO^) 
4 & o Ann c 3 on the pas mg of the Mercantilt I aw Amendment Act 1850 
(19&20YiLt c 9/) see ibtd s 10 the provisions of which are letrospectne 
(Cornt/l Y IIud807i (1861) Sir AB 429 I ardo v Btngham (1S69) 4 Ch Ap}) 
ISo) but as to impnsonment see h orfeiture Act 18/0 (33 V 14 \ict t M) 

8 8 and see note (a) p 53 ante The law as to the disabilities under the 
(. ml Procedure Act 1833 (3 & 4 Will 4 c 42) s 4 is the same as under the 
I imitation Act 1823 (21 Jac 1 c 16) 

(A) Civil Piocediire Aft 1813 (3 A 4 Will 4 c 42) s 7 Mei can tile Law 
Amendment Act 18i>b (19 A 20 Vict c 97) s 12 At common law beyond 
seas meant beyond the seas actually surrounding Great Britain Ireland was 
therefore at common law beyond the seas (4non (16901 1 Show 91 per 
Holt CJ Taney Rmiett (IS^b) 1 M & W 70) but Scotland was not (At/ o 
\ Walker (1761) 1 Wm El 2S6) Compare the Army Act 1881 (44 A 45 Vict 
0 o8) ss 145(3) 190 (2o) ^ 

(i) Stat (1705) 4 & 5 Ann c 3 s 19 

(k) See Btnthorit v Oiacme (1770) 2 Wm B1 723 Lafond v Ruddotk 
(186J) 13 C B 813, Pardo V ftnpAam (1869), 4 Ch App 73o <38 Remerty 
Drute (1859) 23 Beav 14o 

(l) See WtOiomu V Jom» (18111 13 East 439 aud see Finch v Finch (18(6) 

45 L J (oh) 816, Bhdby v Quy (1826) 11 Wheaton 361 871 notes to 

Moftyriy iabngtu (1774) 1 Cowp 161 1 Smith I C 11th ed, 591. 634 

et eeq title OONFMOT OF I iws Vol VI p 306 

(m) Gregory t HurrM (1836) 5 B & t 341 
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92 If one co plaintiff is under a disability when the cause of 
action a^^crues and the other co plaintiff is not the statutory pro 
visions relating to disabilities have, it seems no application and 
time runs from the accrual of the cause of action (n) 

If one CO debtor is beyond the seas at the time when the cause of 
action accrues against him and another co debtoi is then within 
the seas time runs from the accrual of the cause of action against 
the latter and he may be sued during the absence of his co 
debtor (o) The absent co debtor may also be sued within the 
statutory period of his leturn(o) In the case of apy cause of 
action in respect of contract, except one founded on debt the 
absence beyond the seas of one or more of several persons liable to be 
sued would it seems prevent an action being brought against those 
persons who are within the 8eas(p) If one of two co conti actors 
IS beyond the seas when the cause of action accrues against them 
and he dies beyond the seas the survivor may it seems, be sued 
within BIX years of such death (q) 

* 

93 If a person entitled to a cause of action is under one dis 
ability when the cause of action accrues and this disability comes 
to an end but such person is then under another disability time will 
not begin to run till the second disability has ceased (?) If there 
is any interval between the determination of the first disability and 
the super\enmg of the second time will begin to run on the 
determination of the lust disability, and the second disability 
would have no effect (s) 

If a person is utider disability when the cause of action acciues 
to him and so continues up to his death his personal Kpie 
sentatives have a light of action although the statutory period 
of limitation his elapsed during his lifetime (a) The right of the 
executor of such a ptisoii is iL seems limited to six lears fiom the 
denth (h) It is conceived that if the person entitled to a cause of 
action dies intestate under disability time does not run until letters 
of administration have been granted (c) 


Sect 6 
Disabllitlas. 

Disabilitj of 
co-plalntaff 

Absence 
beyond the 
seas of 
CO debtor 


of CO con 
tractors 


Successive 

disabilities. 


Disability 
continuing 
till death 


(?}) Perrys c/hcA-son (1792) 4 Term Eep 516 This decision relates to absence 
beyond the seas which is no longer a disability in this case but the reusoiiing 
IS applicable to any kind of disability 

(o) Mercantile law Amendment Act 18u6 (19 A, 20 Yict o 97) s 11 
gee further title CoNiAAcrr Vol VII p 4f>0 

(p) The Mei can tile Taw Amendment Act 18o6 (19 & 20\ict c 0<) s 11 
only applies to co debtors whereas in %b%d b 14 the expiession used is 

00 contractors or co debtors 

(j) Tiwnsy Mead (lbo5) 16 C B 123 pc? Jervis CJ at pp li4 

(rj Supple B Leasee v Raymond (1S30) Hayes 6 (decided in Ireland under a 
corresponding section of an Irish Act(stat (1634) 10 Car 1 sess 2 c 6 s 13)) 
Borroios v Elhson (1871) L R 6 Exch 128 (decided in Enj.,land under the 
corresponding section of the Real Property Limitation Act, 1833 (3 & 4 Will 4, 
c 27) s 16 (now repealed) ) 

{«) Borrows v Ellison supra 

(o) Stnthorst v Qraeme (1770) 2 Wm B1 723 Townsend v Deacon (1849) Z 
Lxoh 706 ^ ^ , 

(b) Townsend v Deacon su^ra per Rolfs B at pp 711 712 see Wych v 
India Co (1^34) 3 P Wms 308 

(c) See title Executors and Administrators, Vol MV p 230 , ahd p 53 
anU 
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liitfiTATioN OF Actions 
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NxMEtor 
of peraon 
dying nnder 
disgWity 
being ander 
disability 
himself 


Persons under 
disabibty 
may sue or 
be sued 


Acknowledg 
meut of dbbt 


At wiimin g that there la any lunitation of tune m the case ol 
the executor of a person who dies under a disability, it seems 
that if all the executors are, or a sole executor is under disability 
when the testator dies, and administration is not taken out m the 
meantime but probate is granted when the disability is removed, 
time will not run until one of the executors or the sole executor 
ceases to be under disability (d) 

If a person liable to an action remains beyond the seas from the 
time when the cause of action accrued until his death an action 
lies against his personal representatives although the statutory 
period may have elapsed in his lifetime and time will not begin to 
run till letteiB of administration have been taken out or the 
executor has proved or acted (e) If the executor is himself abroad at 
the time of his testator s death time will not begin to run until the 
executor has both returned home and either acted m England or 
proved (e) 

94 The provision as to disability is a saving clause and ol 
itself imposes no disability and a plaintiff to whom it applies may, 
while he is under a disability bring his action in the same vay as 
if the statutory provisions as to such disability had not been passed 
whethei the statutory period of limitation has elapsed or not and 
may also do so withm the statutory period after the determination 
of the disability (/) The same construction is to be put on the 
provisions relatmg to the absence of defendants beyond the seas (g) 

Sect 6 — Fffut of Achnouledgmints m Unting 
Sub Sect 1 — In CeneraJ 

95 A debt may be taken out of the opeiation of the Limitation 
Act 1623 (/i) by an express unconditional promise to pay or by an 
unconditional acknowledgment of the debt from which a promise to 
pay IS implied or by a promise to pay on the fulfilling of a con 
dition or on the expiration of a specified time oi the happening of a 
certain event if the condition is tuliilled or the specified time has 
elapsed or the specified event has happened (i) lime begins to 
run afresh fiom the making of such an unconditional promise or 


(ft) Cotton « rase (lo90) ILeon 211 decided under the Statute of Fines (1488) 
4 Hen 7 c 24 (now repealed) see Villm y Leman (li9o) 2 Hy B1 o84 
Doe d Gewge v Jetion (180o) 6 East 80 decided under the T.m. i»at,.o n Act 
1623 (21 Jac 1 o 16) a 2 (now repealed) is no authority on this point as the 
wording of that provision differs alike fiom that of the Limitation Act 1623 
(21 Jac 1 o 16) s 7 and that of the Statute of Pines (1488) 4 Hen 7 c 24 
(e) Story v iry (1842), 1 Y & 0 Ch. Us 603, Flood v Potteraon (1861) 29 
Bear 296 ' ‘ 

lf)iorheay SmtiA(18o-)) 11 Txch 161 

(y) InMumnieB^y Gadban [1694] IQ B 533 affirmed [1894] 2 Q B 382, 
C A it was held that dthou^h it was possible to issue a wnt for semoe out 
Of the junsdiction and to obtain leave to serve it or to give notice of it out of the 
jurisdiction yet the effect of etat (1705) 4 & 5 Ann c 16 a 19, remains the 
wme and time does not run against the plaintiff while the defendant is beyond 
we^as ^ to servioe of p^tcss out of the junsdiotion see titleg Ck)2ryXiiCT 

Practice akd PsooBsuiix. 

(A) 21 Jac 1 0 IB 

(♦) tannery fi'«wKfW37} 6B &C 603 


Paut II — Simple Contract Bebto and Pehsomal AcnoNa 

acknowledgment, or, m the case of a conditional or contingent 
promise^ from the fulfilment of the condition or the lapse of the 
specified time, or the happening of the specified event The pio 
raise express or implied is a new contract, the consideration for 
which IS the old debt, and such a promise constitutes a new cause 
of action (k) 

An acknowledgment has the same effect whether made before or 
after the expiration of six years from the accrual of the original cause 
of action, provided it is made within six years of action brought (0 

An acknowledgment after action brought is of no effect in that 
action (m) 

96 The promise must be in writing signed by the party charge 
able(n) If there are two oi more joint contract jrs or executors or 
administrators of any contractor a written acknowledgment or 
promise made and signed by one or piore will not affect the other 
or others who have not signed (o) 

97 If there is no date on a written acknowledgment, the date 

may it seems be supplied by parol evidence (p) 1 he name of the 

creditor may it seems be supplied in the same wa> (a) and if it is not 
clear from the acknowledgment itself to what debt it lefcis, parol 


(/) lannerv 5imar<{1827) 6B <SLC 603 Maumdlv Hedge (Ibol) 21 C I R. 
88 Hamm ml v Ibmith (18b4) 33 Beav 4u2 This is the rebult ot the juduial 
constnutiori of the J imitation Act IbM (21 Jac 1 c lb) which con tains no 
provi ions as to acknowledgments Ihe pioMsi ms in the CimI Irocedure Act 
1833 (3 & 4 "Will 4 c 42) s 6 are only applicable to s|)ecialty debts quaere 
whether as to any other debts governed h} that Act an acknowledgment can 
have any effect see p 3S ante 

(l) Uilham^Y Gun{li\{)) Jbortes Rep 1<7 ISO Spnkeinelly notham{lHo^) 
Kay 669 'Wtllnisy Smtf/i (18>4) 4E AB IbO Colfkidgp J at p 18o 
The observations of Pollock C 13 in Cora/* rth \ bmitha'id (lbo9) o H & N 
13 at p 14 and of Bra.m:well BSC suh rutm Coinfarth v Smtthurst as 
reported 8 W R 8 to the contrar> effect may now it seems be disregarded 
see Scales v Jacob (1626) 3 Bmg 638 jer Best C J at p 653 and Haydon v 

(1830) 7 Bmg 163 per TI^DAL CJ at p 16b Chasemc/rew lurner 
(18 o) L R 10 Q B 600 Ch 

(m) hateman v /m^Zer (1842) 3 Q B 6 <4 The oases to the contrary effect 

(leav Bomdker 2 Burr 1099 Thornton y Ilhngworth 2B AC 

824 Racier Y Hannay {IISS) 4 List 604 n IloydY Maund {ViSfi) 2 Term 
Rep 760) are eailier than Tanner v Smart aujrra and are not to be treated as 
authorities If an acknowledgment is made altei action brought the plaintiff 
may discontinue and commence a fresh action 

(n) Statute of Frauds Amendment Act 1828 (9 Geo 4 c 14) (commonly 

called Lord Tenterdeu s Act) s 1 and see title Deeds A^D Other Insiru 
MENTS Vol X p 4^4 As to the effect of payment of principal or interest 
made by any person see p 67 post As to acknowledgment by one of two or 

more contractors etc see p 61 post Ihe Statute of Frauds Amendment Act 
1828 (9 Geo 4 o 14) contains no provision as to the nature or construction of 
the acknowledgment required but merely alters the mode of proof and leaves 
the nature and construction of an acknowledgment untouched {Haydon v 
TFt/Ztam«(1830) 7 Bmg 163 Mwdiey Banmster (18o9) 4 Drew 432 440) For 
forms of acknowledgment suitable to various circumstances see Lnoyolopsedia 
of Forms and Precedents Vol I pp i88 et eeq 

a Statute of Frauds Amendment Act 18 >8 (9 Geo 4 c 14) s 1 seep 61 jjost 
Edmunde y Dames (1834) 2 Or & M 459 463 but see S 0 as reported 
4 173, 179 and see title Lvedenoe Vol XIII pp 618 et seq , oomipare 

ti tlA Guarantee Vol XV p 4o6 
(a) SeeJffxr^v IFAarton (1840) 11 Ad 934 
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evidence may be given to identify the debt (b) If a written acknow 
leidgment is lost, paiol evidence of its contents is admissible (c) 

98 No acknowledgment nor other writing made necessary by 
the foregoing provisions (d) is to be deemed to be an agieement 
within the meaning of any statute relating to stamp duty (e) A 
written acknowledgment need not be stamped as an agieement if 
there is other evidence of the original debt (/) Bu^ a document 
which IS put for w aid as an acknowledgment must be stamped 
with (be stamp (if any) othei than an agreement stamp, which 
from its form it is requiied to bear Thus a bill of exchange or 
promissory note not propeily stamped cannot be put in evidence 
as £Wi acknowledgment or as forming pait of an acknowledgment 
along with another wilting referring to it ( 7 ) A document in 
the foim of a leceipt without a stamp cannot be put in evidence 
to prove the payment of the mpney mentioned therein as leceived 
or any fact to be infeiied from such piymcnt but may be used 
to prove any other fact suppoited by the document which is 
independent of the question wliethei the payment was made or 
not (h) 

99 It 18 only in the case of a debt that a promise to pay or an 
acknowledgment takes a liability out of the statute an acknow 
•ledgment of a liability in respect of a bieach of contract other 

than a debt (t) or of a tort(;) will not in general have any such 
effect If upon a breach of contract thuie is no need foi the assess 
ment of damages but a definite sum can be recovered as liquidated 
damages by virtue of a stipulation between the parties a meie 
acknowledgment of the bieach has it seems no effect but an 
acknowledgment of the stipulated sum being due takes the case out 
of the statute (h) 


(b) Spickemell v Hotham (18o4) Kay 669 Be vley v Poiver (1833) Hayes & 
Jo 368 TT7it^comi6 v ere (1903) 19 T L R 69< see MUiujffie y Barhiqh 
(1898) 18 L r 264 (two letters connected by parol evidence) 

(t) Uaydon y ]}tlltams (1830) 7 Bing 163 see Bead y Price [19091 2 
K B 724 C A 

(d) Statute of Prauds Amendment Act 1828 (9 Geo 4 0 14) s 1 see 
p 59 ante 

(e) Statute of Frauds Amendment Act 1828 (9 Geo 4 c 14) 8 see Baylor 

y iS/eeZe (184i) 16 M & W 660 Bheatleyy illiams IM AW odi 

and title CoNTRVCi Vol MI p 638 Ae to stamp duties geuerallj see title 
Eevenub 

(/) Mom ft y aeon (1836) 4 Ad A El 845 

(g) Jaiiea y Ryder (1838) 4 M & W 32 Foster v Bawher (1851) 6 Exch 
839 Parmiier y Parmiter (1860) 1 John A H 135 Evans v Prothero (I 80 O) 
2 Mac &G 319 Holmes y Mackrell [ISoS) 3 C B (n s) 789 As to stamp 
duties on bills of exchange and promissory notes see title Bii ls of Exchange 
Promissory Notes and Nfgoiiable Instruments Vol II pp 570 et sea 

(h) Matiesony (1849) 2 H L Oas 286 ^ 

(0 Boydell y Drummond (1808), 2 Camp 167 see Whitehead y Howard 

(18 0 ) 2Biod ABing 3/2 

{j) Hurst y Po? Aw (1817) 1 B & Aid 92 Shorty W Carthy (ISm 3 B A 
Aid 6^6 OtbhofiS y ATCaslund (1818) 1 B A Aid 690 As to an acknow 
ledgment with regard to actions under the Civil Procedure Act 1833 a ^ 
Will 4 p 42) see p 69 ant 

(Ap) See B hitehead y Howard (1820), 2 Brod & Bing 372 
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II an action is brought for an account in circumstances such that Bjmt < 
the plaitttifif might have sued either in assumpsit or trover, and an Eileot of 
account has been rendeied by the defendant vhich would take the Ackaow 
debt out of the statute if the plaintiff sued in assumpsit, but would iB^Wisnts 
have no effect if the plaintiff sued in trovei, the defence of the Writt ag 
statute IS not good and the action should be treated as analogous 
to an action of assumpsit {1) 

As an acknowledgment or part pi>nient operates to take a Disability at 
debt out of the statute by renewing the promise to pay or con j 

feiring a new cause of action it seems that if the ci editor is under menTmad/ 
disability or the debtor beyond the seas at the time an acknowledg 
ment or pait payment is made time will not run until the disability 
has ceased or the debtor has returned within the seas (m) 

Sub Sect 2 — By and to whom, Aiknowledgment must he Mu(ie 

100 An acknowledgment or promise m a writing signed by Acknowledg 
the duly authoiised agent of the paity chaigeable has tlie same 

effect as if the \vriting had been signed by the partj chaigeableOO by agent 

If the signature of the agent is on the document containing the 
acknowledgment the position of the signatiiie is immaterial so 
long as it veiifics the whole acknowledgment (o) The question 
whether the agent had oi hid not auihoiity to make the acknow 
ledgment is a question of fact to be decided according to the 
particular circumstances of each case(p) 

An acknowledgment of a debt bj an e\ecutoi if made in woids by executor 
from which if used by his testator a promise to paj would be 
implied IS sufficient to take the debt out of the statute (q) 

101 The provision that no joint contiactor, executor noi Cocon 
administiator is to be chargeable in lespect of any wiitten tractoia 
acknowledgment or promise signed by any other or others (0 

does not lessen the effect of any p‘x>ment of any principal oi 
interest made by any person ( 5 ) If in an action against two or 
more such joint contractois executors or administrators it appears 
at the tiial or otherwise that the plaintiff, though haired as to 
one or more of such persons is entitled to recover against the 

S See H<my v Hory (18 ’4) 1 ^im St 06S and as to such actions sco 
Actions Yol T pp dO et seq iaovEii and Deiimje 

(m) See lUodv Fatte}8tn (IScl) 29 Beav 295 and compare p 66 ante 

(n) Mercantile Law Aniendinent Act I806 (19 & 20 Yiot c 9<) s 13 which 
applies to all acknowledgments made since the Act though the debt acknow 
lodged was contracted befoie (A^c/ter v Leonard (1S63) lo 1 Ch E ^.6" 

Leland v Murkily (1866) 16 I Ch E oOO) and see title Agency \ol I 
p 207 

(0) Holmes y Math ell {ISoS) 3 0 B (n 8 ) 789 oompaie Ingrams Little 
(1883) Cab & El 18b 

(p) See Carwen v MiJhnm (1889) 42 Ch 1) 424 per Norxii J 

(o) See Briggs y Wilson (18o4) 6 De GM&G 12 CA Re Wdmers 
hausen^ Wolmershauseny B o/Tncrfl^auficn (1890) 62 1 T 541 compare Tali od v 
Dunn (1826) Ey A M 416 M Culloch y Dawes (1826) 9 Dow & E^ (kb) 

40 and see title Execuiohs and Administeaiors Yol XIY p 2o2 
(r) Seep 69 ante 
(a) See p 67 post 
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LlMmilOM Of ACTIONS 


swn* • 
Sftot of 
AtiBmi 
le6g(B0iits 
InWMtteg 

Acknowled^^ 
ment by oue 
of several 
ezecutors 


Trasteea. 


Partners 


Infants 


Acknowledg 
ment must bo 
to creditor or 
bis agent 


Other or others of the defendants by virtue of a new aeknowledg 
ment or piomise or otheri^ise judgment maybe given and costs 
allowed for the plamtijf, as to the defendant or defendants against 
whom he recovers, and for the other defendant or defendants 
against the plaintiff (t) 

In spite of this provision an acknowledgment of a debt made by 
one of seveial executois binds the testators estate and after the 
death of the executor who makes such an acknowledgment an order 
may be made in an administration action for payment of the debt 
out of assets remaining unadministered m the hands or under the 
contiol of the surviving executors (u) 

One executor may even it seems notwithstanding the dissent of 
his CO executor give a valid acknowledgment of a statute barred 
debt of his testator, and thus bind the testator s estate, but one of 
two or more trustees has no power to bind the trust estate by such 
an acknowledgment (i) 

As one of several partners is the agent of the others he can bind 
the firm by acknowledging a partneiship debt (w) 

102 As an infant is capable of contracting a debt for neces 
saries (x) he may make an acknowledgment of such a debt so as to 
take it out of the statute (y) 

103 A piomise to pay or an acknowledgment of a debt must 
be made to the cieditoi or his agent (;:) an acknowledgment made 
to a stranger (a) or not commumcated to the cieditoi(?)) is in 
effectual , and although an admission of a debt by an administrator, 


(i) Statute of Prauds Amen 1 ment Act 1828 (9 Geo 4 c 14) s 1 As to 
liid^gments generally see title Judgments and Orders Vol XVIII pp Ito 
€t seq 

(u) Jie Macdmdld Did v TVas r [1897] 2 Oh 181 and see title Executors 
AND ADMTNISrR^lOllS \ol XTV pp 2ol 2o3 

(i) 48thuri/y Jefbury [1898] 2 Oh 111 llo see farther title EXECUTORS 
AND Administi ATORS Vol Xl\ pp note (/) 

(w) I nnthwattf y Brtta/n (18iG) 1 Keen 206 221 and see title Par INF R 
SHIP and p 7d jjost Acknowledgments made by a partnoi must be distin 
guishtd fiom acknowledgments made by one of so\eial oidinary joint 
contractors 

(or) See title Infants and Children Vol X\II pp 63 et aeq As to 
married women see p 72 poet 

(v) T^tllinsy WA (1864) 4 P A B 180 

(z) Edmonda y Ooaier (18o2; lo 13eav 41 o Clark y Ilougham (1823) 2 B 

(а) Grenfell y O^rdleetor e (\h^^) 2T &C (EX ) 662 676 Moodtey Banntater 

(18o9) 4 Brew 432 Godwmy tuUey (\8 q^) 4 H & N 373 tuVery Redman 
(No 2) (18o9) 26 Beav 614 Eoivrutt v Bonser (1849) 3 Exch 491 oOO 
htamfard Spalding and Boston Banking Co y SmM [1892] 1 Q, B 765 0 A 
Rigetey 0889) 26 L E Ir 136 The cases to the contrary (Ruhardeon 

y jpen (1/71) Lofft 86 Mountatephen v Brooke (1819) 3 B & Aid. 141 
JffolUdag v Ward (1811) 3 Camp 32) which are all before Tanner v Smart 
(182/) 6B AO 6(XS and SmHh y jPooZe(1841) 12 Sim 17 (see Courtenay y 
thlliama (1844) 3 Hare 539 Spollan v AIaQan(l8b\) 1 I 0 L E. and 
Re 1 %Wea (1847) 10 I Eq E 2/5 which are since lanner y Smarts eupTa)^ are 
not to be treated as authorities 

(б) Baah y Martm (1863) 2 H & 0 311 Re Severn and Wye and Severn 
Brilgeliail Co [1896] W K 30 lowndeey Garnett and Moadey Gold min%m 
€q of Amenta (1864) 33 L J (ch ) 418 
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in a signed deposition or oross examination, is sufiScient to take the 6 

debt out of the statute (c) an advertisement to cieditors to bring in Effect of 

their claims (d) or an admission of a debt by a debtor in bank Aclmow 
ruptcy proceedings («) or in the schedule to a composition or hdgiawits 
inspectorship deed, even if \ ended by hia aflidavit(/), has no such ^ Writi ng 
effect 

Sub Sect 3 — What Admowledgmettii are Sufficient 

104 The construction of tho document containing an acknow Construction 
lodgment is for the court alone, unless the document is connected of acknow 
with extrinsic evidence affecting its construction, when the con ^ 
struction is a question for the jury (g) 

106 Any words are a sufficient acknowledgment if they eitner What words 
expressly or by implication amount to an unconditional acknow sufficient, 
ledgment of a debt or to a promise to pa^ (Ji) If the words used 
amount to such an acknowledgment or piomise they are not 
qualified even if accompanied by a request fo;: time (i) by expres 
Bions stating or implying that the debtor is unable to pay at present 


(c) Re Ley noil Beynon v Beynon [1S<3] W N 186 As to an e'tecutor 
including his debt in an affadavit lor Inland Revenue see Mamrum v ^eth 
RHychaud 2- 1 I R 619 P C title LXXCUIOUS AND ^DMINISTRAIORS 

\rol XIV p 2j2 ► 

{d) Scfiit ^ e/t>7fcs (183S) 4 Cl &Fm 3S2 H T (overruling A ^idreits v Broun 
^1714) Pieo Ch 3So) he btephena JVarbwton y Stephens (ISbd) 43 Ch D 39 
(e) M Donnelly BroderitJ [1896] 2 I R 136 Smallcomhe v Bruges {IHH) 
MCle 4o Pott V Clegg (lb4<) 16 M & W 321 Re Clendinutng Ex parte 
Anderson (18o9) 9 I Ch R 284 Re rollemache Er parte Retell (No 1) (1SS4) 
13 Q B i> 20 0 A and see title Bankiiuptoy and Insolvei^oy Vol II 
pp iOcf seg 

(/) See title Bankruptcy and Insolvency Vol II p 202 notes {d) (e) 
As to an acknowledgment by a person on the eve of bankniptoy see p 70 
pest 

{g) Routledge v Ramsay (183S) 8 Ad A El 2U Mon ell v Frtf/i (1838) 3 

M. & W 402 Colhsy bind (1857) III AN 60j iievionsly to these cases 

there were deusions on this point to the contrary effect see Lloyd v Maund 
(1788) 2 Term Rep 760 Ruder v Ilamiay (1804) 4 East 604 n Bird y 
Qammon (1837) 3 Bing (N C ) 883 Brost v Bengough (182 ) 1 Bmg 266 
Colledgey Horn {IS 2o) 3 Bmg 119 while in other ca^es the point was con 

siderea as doubtful see Do Ison v Ma key (183*)) 8 Ad A FI 225 n Bud tt 

V C A wreft (1840) 90 AP 209 Itnhelly Btnsor {IS^o) 2 Bing (n c)241 
(A) See Admoads V Ooatei {ISol) l^Beiv 41l» Bouiatny Gieenwcod {\Si\) 

L R 13 Eq 281 Re Bentley Ex parte dson Ex parte Wyman (1841) 1 Mont 
D & De G 686 M alter y Laiy (1840) 1 beott (NR) 186 Lohh \ Stanley 
(1844) 5 Q B 6f4 Hart v 1 1 endei gast {\S^o) 14 M AW 741 Wilham<iy 
Grtfith (1849) 3 Lxth Sio hoi aits v Robatts (1828) 1 Moo A P 487 
Brydges y (l82i) 9Eow ARy (k B)74C Brigstodey Smith {IS iS) 

1 Cr & M 483 Ltnsdl y Bonsor (1835) 2 Bmg (n C ) 241 Poynder y Bluih 
(1837) 6 Bowl 670 Colhnsony Margesstm {ISbb) 27 L J (EX ) 305 Ixdiard 
90 / 1 V Barry (I860) 29 Beav 22 CotkrxU v Sparkes (1863) 1 H A C 699 
Cassxdyy firma/i (186<) 1IEOL8 Gieeny Humphreys {IbbAt) 26 Ch I) 
474 0 A Ihe leading case is fanner v Smart (1827) 6 B A C 603 cited in 
notes (t) (A) M pp 68 69 ante which was decided before I ord Tenteiden s 
(Statute of Frauds Amendment Att 1828 ^ Geo 4 c 14) ) but kae remained 
in autkbnty ever since The oases before Tanner v Smai t supra which are 
inconsistent with it (see Darby and Losanquet on the Statutes of Limitations 
ed , pp 66 67) are not to be regarded as authorities 
(i) Dodsen v Matkey (183o) 8 Ad A El 22o p Colhs v Sta*k {\So1) 1 
H A N 606 Six} rndl V Hoiham (1851)^ Ka},669 Martxn Y Geoghegan 
(I860) 131 L K 40 i 
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Limitation Actions 


Smn 6 
of 

A^toow 
lodgments 
In Writing 


Conditional 

promise 


Words held 
insufficient 

(;1 Dahhsy Humphries (1834) 10 Bing 446 SjtJcemell v Hothim {\%o^) 
Kay 669 Colhsw s/nc/^ (lSo<) 1 LI <L N 60o lee\ (1S66) L B 1 

Lxch 364 Irylev ii?//(1899) /JL 1 738 J\ilhyv Ilqee{\Sio) I E 10 C P 
49< Re Bushm hx LaiUu (1894) lo R lli i ooper '7 Kendall [1909] 
1KB 40o C A but see 2anw€r V ^nart(\S2t) 6 B C 603 In 
V ^matt supri the woids med ^ere 1 cannot pay the di bt at pre«it,iit but I 
will pi\ it as scon as I can and no evidence was ^iven that the debtoi was able 
to pa^ it wns held that there bein„ no proof of ability to pa'N the acl nowled^, 
nient was not suihcient In Coper \ Ken Jail eu}rra the words used weie I 
admit I owe Mr S C the sum of £210 but I cannot meet this liability 
at the inomoiit although 1 hope t) call upon you within fouitoon dl^ s to make 
a dehnite proposal for repayment ot that amount with interest fiom date of 
lonii no OMdtme was given of ability to piv It was hfld thit theie being 
first in unqualified acknowledgment ol the debt the accoinp inMng woids w< lo 
not sufficient to rebut the promi e to pa\ implied in thit icknowlcdgment In 
io<}€r V Ken Jail snjra at p 409 Janner v Smart sufra was distinguished 
on the ground that there was no express admission of the debt in that case 
(A) StdwcU V Mason (ISii) 2 II d "N 306 /crl RAMWEIL B at p 110 
TT / ifcowihe V btccrc (1903) lOT L 11 6*/ laiy^ Ma J n i^(l830) 4 0 40 5 

(/) [earn v Leuis (1S30) 6 Bing 319 1/ rreJJ v irM(lS38) 3 M 6L W 

402 Patklmm v Varrutt (1Sj6) 1 H iSL Is 234 ( an extieme case see 
Sidf ell v Mason aqra jer PoLiociv OB at p 308) Richardson v Barry 
(1860) 29 Beav 2^ Mof(}}tau\ f/p/f/y (1S99) 80 L 1 805 
(m) Uolmes v ( 1 80 < ) 7 I 0 L E 401 lelindy JlTi/rpAv (1866) 16 

I Ch R oOO 

(7?) Che lyny Dally (1840) 4 Y & 0 (ex ) 238 Gardner v M Mahon (1842) 

3 Q B obi Archer y Teonard (1S(3) lo I Ch 1 26/ Nichols y Regents 
( ay\al Lo (1894) Oj I J (q n ) 641 leversed on another point 71 L T 

8 3( 0 A Langit h y Watt l 1 )0 ] 1 K B 6 6 f A 

0 ) ( hasemore v i arT/er (l8/u) I E 10 Q B 600 Lx Ch 
j) Humjhreya y t/owfj (184o) 14 M & W 1 lishy Mit hell 24 

I i 272 MaiinsdJ y Hedges {\ho\) 2 1 C L R 88 Himrrund y ^mith 
(1S6I) 33 leav 452 1 ucdeuch {JhtJee) y Fden (1SS9) 61 L T 360 but see 
Bird y (lainmon (ISU) 3 Bing (n 0 ) 883 Corn/orth y Smithard o 

H & N 13 Oouli y SAtWey (1829) 2 Moo &P 581 Hay don y Williams 
(18)0) / Bing 163 Edmunds y Drwnes (1834) 2 Or M 459 J^aters v 
Thanet {1 arl) {lB4i2) 2Q B tot Meyerhoffy t roehlich (ISIS) 30 P D 333 
Juppy lowelUlSSi) Cab & LI 349 Re Bethell Bethell y Bethell{lSSt) 34 
Lb I) 501 Lusher ▼ Hansard (1904) 20 T L E 663 0 A C<yry v Brettcm 
(1830) 4 0 & P 462 Hodgens y Qraham (1831) Ale & N 49 Kennett y 
Milhai h {\SS\) 8 Bmg 38 BuchmaBter y Russell (1861) 10 0 B (n s ) H6 
Re Riur Steamer C( M*t lulls Claim (1871) 6 Oh App 822 1 arrett i; Son m 
Ltd y Dames (1904) 91 L T 736 Fenner y Lord (1898) 14 1 L E 450 

premise to pay out of a particular fund or in a particular way is a conditional 

pioniipe scop 66 po$t 


but Will pay in the future (y) or by an expression of hope to pay («)♦ 
But when there is no unconditional acknovsledgment or piomise, 
expressions of inability to paj at the present, or assuiances on the 
part of the debtor, that he will do his best to pay, or hopes that he 
will in the futuie be able to pa^ may amount to a condition or 
qualification and prevent the 1 nplication of a promise (/) 

A promise to pay a debt vhc n pioved («/) or when as^ei tamed (w), 
or when the debtors affaiib aie ai ranged (o) is a sufficient 
ackno\\Iedgment and is not qualified by a condition 

A conditional promise is a sufficient acknowledgment if there is 
pioof that the condition has been fulfilled within six jears of action 
brought (p) 

106 A request for an account or for details of the alleged debt, 
or an admission of an open account between the paities, is a sufficient 
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acknowledgmexit from which a pr<>misd to pay tho amount found to 
b^ 4 uomay be inferied (< 7 ) But an agreement to take a particular 
item into account between the parties, without any statement as to 
how the account stands (r), or a mere expression of willingness to 
go into an account, the alleged debtor insisting that there is 
nothing due from him and that he is prepared to show this by 
the accounts (s), or a reference to a past application for an 
account (a), or an admission of a debt accompanied by a refusal to 
pay without an older of the court ( 6 ), is not a suliicient acknow-* 
ledgment 

107 A mere promise not to plead the statute, if made without 
anj new consideiatioii, and if unaccompanied by expressions which 
amount to an acknowledgment of the debt, but made in teims 
consistent with an intention to dispute the claim on other giounds 
IS not a sufl&cient acknowledgment (&?) If theie is a new consideia 
tion for a piomise not to plead the statute an action will he foi the 
breach of the promise, or the piomise might be pleaded (d) as a good 
replj to a defence of the statute (e) 

108 If some debt is acknowledged it is immaterial that the 
coriectness of the amount cl iimed is disputed in the acknowledg 
ment (/) The amount of the debt must be proved at the trial, or 
the damages will be merely nominal (^) A lecital m a deed that 
the defendant was indebted to the plaintiff but that the amount was 
not ascei tamed and that the defendant was willing to pay the 
amount to be ascertained as theiem mentioned, is an absolulo 
promise to pa> the amount proved at the trial to be due (/i) If, 

(^) HenMl V Carpenter (1828) 2 Y &J 4S4 Prance v Si/mpeon (1864) Kay 
678 ^tiwelly Jlfaeow (1657^ 2H & N 306 Godwin y Colley (\^od) 411 d-Js 
^<3 Buriofws V Z>a^cr (1869) 3 1 R Eq u96 Quincey v Sharje (18/0) I 
lx D 72 Sheet v Lindsay (18 7) 2 Ex D 314 Bauer v Berridqe 
(18S1) 18 Ch D 2u4 Curwen v Milburn (1889) 4’ Oh D 424 Lanyri^k v 
WatU [1903] 1 K B 636 0 A Mannamy Seth Ropchand (1^66) 22 1 L P 
619 P 0 compare Syoi g v Wright (1842) 9 M & W 629 
(r) Hughes y Paramore (1865) 7 De G M <1 G 229 0 A see Lash v UUl 

(18o8) IF & F 198 

’«) Crawford v Crawford (1867) 2 I R Eq 166 
a) Williams y Griffith (184^) 3 Exoh 33o 

h) Briggs y ITiZfio»(1864) 6EeGM&G12 0A per Turner L J atp 21 
c) See East India Co y Oditchum 1 aul (1849) 7 Moo P C 0 86 per Lord 
CA.MFBELL C J at p 112 Gardner y M Mahon (1842) 3 Q B 601 per 
WiGiiTM'AN J at p 668 see Fuller v Redman (No 2) (1859) 26 Beav 615 

per Romilly MR atp 619 Reuleyy Jouer(18S3) Hayes & Jo 368 

(d) Having re^^ard to the Judicature Act 1873 (36 & 37 Viot c 66) s 24 As 
to pleading geueially see title Pleading and see title Equity Vol XUI 
pp 62 et seq 

(e) See Lade y Trill Trill v Lade (1842) 6 Jur 272 and p 186 post 

\f) Haydon y Wilhams (1830) 7 Bing 163 Kennett y Milbanh (1831) 8 
Bing 38 Bewley v Power $u]^a Courtenay y Williams (1844) 3 Hare 
689, Richardsony Fen (1771) Lofft 86 CoUedqey H<yru(1826) 3 Bmg 119 
Renddl y Carpenter supra Lechmere y Fletcher (1833) 1 Gi & M 623 
Bird y* Gammm (1837) 3 Bing (n C ) 883 Waller y Lacy (1840) Scott 
w R ) 186 , Gardner y M Mahon supra Sidwell y ATason, supra 
"dwards and Godwin y Ctdley (1869), 4 H AN Z77 ^ Sleet y Lmdsag, 

Dickenson y Batfkld (1831) 6 C ft F 46 
\h) Okedyny i>«% (1840) 4Y AO (by ) 238 
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however, a definite sum Smaller than the sum claimed xs aeknow 
ledged to be due only the sum named is taken out of the statute (t) 
An undertaking to pay a sol'citor any sum which may be found 
due to him ioi costs, when the s ime are taxed and certified takes 
the amount as settled by taxation out of the statute (A) 

1 01 the purpose of an action for an account, it is enough if there 
IS an acknowledgment that an account is pending (f) 

An af,iced statement of accounts, where all the items are on one 
side only, if the statement is not signed by the paitv liable and is 
mopeiative as an acknowledgment will not be allowed to support 
an action on an account stated in respect of items which are statute 
bailed (m) If howevei theie aie items on both sides and a balance 
IS ^luol the case is one of pait payment (n) 


109 All aclvnowledgment coupled \^ith an asseition that the 
debtor has a set off Bu&cient to countervail the debt is not sufiS 
cient (o) A submission to arbitiation containing a piomise to pay 
uhateiei shall be found due at such times and in such propoitions 
as the aibitiatois sfiall appoint is not a\ ail able as an acLnowledg 
ment if the nrbitiation pio\es aborti\e unless the submission 
contains an unqiiahljtd ael noMledt^ment of the debt (p) If the 
acknowledgment is only part of a general ariangement of accounts 
between the paities an unconditional piomise to pay will not be 
infciied(g) If an acknowledgment points to payment only in 
a 1 iiticuldi minnei or out of a piiticular fund, a promise to 
piv in any other minnei cannot be implied (?) Wheie, how 
e\ci theie aie other expiessions which alone would amount to 
ai absolute piomise a paiticuhi mode of payment may possibly 


{i) Palis y Hum] J ncs 10 446 

(7) Archery I ionard {\Hi 16 1 Oh li 26i seeCuiveny (1889) 

4 Oh D 4M NtOuls y Begenta (anal (o (1894) 63 I J (q b ) 641 per 
LiiAiiiES J (levereed on another lomt <1 L T 8o6 C A) As to the taxation 
c f btatuto ban ed items see p 42 ante and as to taxation of costs geneially 
bee titk SoLiciiO] s 


(7) lavqiisl ^ TTa«5 [190312 k B 636 0 A Piancey Sympson (18o4), 
Kay 6/S conipaie v loiing [1S9/] 2 Ch 4^1 

{m) Uaiky Alexamhr (1S44) Sbeott (n R ) 14/ Ashly y James (1843) 
11 M & W 642 Leliienan v ( lanley (1S6S) 16 W E <54 Tones y Ryder 
(1838) 4 M & W 32 Nash y i/i/f (1858) 1 1 F 198 1 he joint effect of 
thf se cabcs is it seems to overiule Smt/7k v Torty (1^29) 4 0 & P 126 where 
the contiary via held (see also v (1829) 3 Moo VP 186 Calling 

V Should ij g (^79tx) 6 Tcim I ep 189) and as to account stated generally see 
title CONrRACT Vol VII pp 489 et seq 

[n) See p 70 post 

(o) he Inver Steamer Co Mitchells Claim (1871) 6 Ch App 822 As to set 
off generally see title Sta off and Counterclaim 

{») Hales y Sfetenson (1863) 8 1 T 798 Ex Ch Fenner y Zord (1898) 
UT 3 E 4o0 


(g) Crtppsy Daws (1843) 12 M & W 169 Goate y Ooate (1S56) IH &N 
29 Francis y Hawkesley (1859) 1 E & E 1052 
W Chippy y EiUarg{\HS'^) 3B &Ad 399 Martmy Knowles (1833) 1 Nev 
?5 421 Bovtledg y Ramsay {mS) 8 Ad & El 221 Cawley y Fur 
m^^lSol) 20L J (c P)197 T^mithy 2horne(l8b2) 18 Q B 134 Courtenay 
V M Ilhams (1844) 3 Efare o39 660 Re Littles (1847) 10 I Eq E 276 " 
y RysseR (1861) 10 0 B (n 8 ) 746 Philips y Philips (1844) 3 
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be BO mentioned as merely to suggest a convenient arrangement 
and not to qualify the promise («) 

Sect 7 — Part Payment and Payment of Interest 
Sub Sect 1 — In General 

110 The effect of the Limitation Act 1623 (a) may be avoided 
not only by an acknowledgment in words but by part payment 
of principal or by payment of interest and the effect of such 
payments is saved from the operation of the Statute of Fiauds 
Amendment Act 1828 (b) respecting acknowledgments in writ 
ing(c) The pi mciple applies to payments of interest even though 
the debt does not properly carry interest (rf) The principle is ^at 
any such payment is an acknowledgment of the existence of the 
debt from which is implied a promise to pay the residue or the 
principal as the case may be (e) The payment must however be 
such that from it a promise to pay can be inferred in fact and not 
merely implied in law(/) A piomise to pa> the principal cannot 
be inferred from the compulsory payment of interest under a 
judgment (g) 

111 If there are any circumstances attending the payment 
which rebut the implication of a promise to pa\ as for instance 
a refusal to pay the remainder of the debt no effect can be given 
to the payment {h) The payment must be made fiist, on account 
of some debt, secondly on account of the debt sued for and 
thiidly as part only of what is due (i) Expiess declarations of 
the debtor at the time of the payment aie conclusive but assertions 
made by him subsequently to the paj ment are not (/c) 

(«) Gardners M Mahon {\hAl) 3 Q B 661 Jiansy Simon (18u3) 9 L^ch 
282 As to the effect of an acknowledejment contained in a letter written 
without prejudice see title Evidlnce Vol XIII p o58 
fa) 21 Jac 1 c 16 

lb) 9 Geo 4 c 14 B 1 see p 59 ante 

(c) Fordhamy (1852) 10 Hare 21 1 225 The effett of such payment is 

the result of judicial decisions on the Limitation Act 1(21^21 Juo 1 c 16) 
but is recognised by the Statute of I lauds Amendment Act 1S2S (9 Geo 4 c 1 1) 
The provisions as to acknowledgment by part payment in the Civil Proceduie 
Act 1833 (3 4: 4 Will 4 o 42) s 5 aie only apphcablo to specialty debts see 
p 69 ante and p 79 post gucei e whether a pn-rt pa'v ment on account of a simple 
contract debt which is within the Civil Proceduie Act 18o3(l A 4 Will 4 c 42) 

B 3 has any effect 

(d) Bamfidd v Tapper (18ol) 7 1 xoh 27 Bee Bealy Cieemlade (1831) 

2 Or & J 61 Re Rtjdherfcyrd 1 rown v Rutherford (18S0) 14 Ch D 687 0 A 
per James L J at p 691 

(e) Morgan v Rowlands (18/^) L E 7 Q B 493 Grten v Humphreys 
(1884) 26 Oh D 474 0 A he Boswell Merrttty BoswtU [1906] 2 Ch 359 
per Kekewich J at p 363 

(/) Mergan v Rowlands supra at p 498 Gseen t Humph eys supra 
Ltndsay v Magutre HS^^] 2 I E 554 

(g) Morgan v Rowlands supra 

(h) Wamman v Kynman (1847) 1 Exch 118 Davies y 1 dwards {\%ol) 7 

Exoh 22 Foster y Dawher 6 Lxch 839 

(•) Tsppets y Heane (1834) 1 Or M & E. 252 Holme v Green (1816) 1 
Stark 488 see Burhit y Blanshard (1848) 3 Exch 89 Lmsell y Bmsof 
(1836) 2 Bing (n o)241 
(jjp) Batldony (184<) 1 Exch 617,633 
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The nature of a payment may be mfeired from the nature of 
Bimilxr payments made at otlier times (Z), and, although the 
plaintiff must in all eases give some evidence that the payment 
lelied on was made on account of some debt, the circumstances 
attending the payment, even without any direct evidence, may 
be such as to render it impiobable that such payment could 
be made for any other purpose When it is once established 
that the payment was made on account of some debt and that 
no othei debt than the one sued for then existed the inference 
may be 4^awn that the payment was in respect of the debt 
sued foi (v) If more debts than one are due and a payment 
IS made which is not siiccilically appropriated, it is a question of 
fact in respect of which debt the payment was made (o) If the 
debt sued foi is ascei tamed, as on a piomissory note and a paj 
ment smaller than the amount of the debt is made in lespect of it 
it follows 111 the absence of any statement or ciicumstances leading 
to a diffeient conclusion that the payment must have been made as 
pait payment but if on the contiary, the amount of the debt is 
unascei tamed as upon a running account or for woik and labour 
it does not follow that the payment was made as pait payment m 
such case theiefore theie must be eiidence that the payment 
was not intended as m full discharge (p) 

112 Asiegaidsihe payment of pimcipal it is conceued that 
if a debt properly cariies interest the pimcipal and mteiest con 
btitule one demand and theiefore payment of pimcipal or of part 
of It takes the interest also out of the statute unless the liability to 
pi\ interest is repudiated (g) 

113 A\ith respect to payment of mteiest if the payment is 
shown to ha \0 been made as interest 0) the only question tint 
can m goneial aiise is m respect of what debt it was made 


(?) W orthi} jt( n V Grtmsdiich j) B 4<9 
(m) liurn V Loulton (iHib) 2 0 B 4 <6 

hi) EvaiM Y Daviea (18Jb) 4 Ad & El 840 see Tune a v Ileane 1 

Cl M A R 262 

(o) Re Rainforth Gwynnv Qwifnn(\%19) 49 L J (oil) 5 0 A As to appro 
pi jation of payments seep 69 poat title Coxtract Vol VII pp 419 449e^«ei/ 
{p) Burny Boulton 2 0 B 4 <6 per Mvulb J at p 4S1 llaugJiY 

Cope (1840) 6 M & W 624 Payment by a debtoi to a creditor of a sum on 
account amounts to an icknowled^ineut by the debtoi that there is an account 
between him and the creditor on which a balance of more than tie sum paid 
would be payable V lou/tg [1897] 2 Ch 421 see also Re //aZe Lilley 

Y Foad [1899] 2 Oh 107 0 A nerliVDiEY MR at p 119) 

(g) See Colhjer v WiRock (1827) 4 Bing 31 d Theie may bo cases in which 
as against a particular defendant mteiest may be recoverable although the 
principal is not see title Guarantee Vol XV p 482 note id) and ^id 
p 651 note(t) 

(r) It Has been said that in cases of mortgages bonds and other securities 
where the principal carries mterest but the interest does not the rule is that 
payments made are presumed to be paid in respect of interest before principal 
(Bouwv Jlfams (1841) Or &Ph Sol, 356 BoeThompaony Hudson (1870) L R 
10 Eq 497) but this rule is not apphcablo in the case of mterest due to 
bankeis on an overdrawn account when aocording to practice of bankers 
interest is from tame to tune converted luto principal (Farr $ Bankmg Co v 
ra«(S*,rib983 2Q B 400) ^ \ ^ 
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When a breach of trust has been commitled by i^mproper invest 
tneiit on mortgage, payment by the trustees to the beneficiaries of 
the interest on the mortgage will not prevent the statute running 
in respect of their liability (s) Where there is one debt and one or 
more securities foi it, if it is clearly shown that the subject matter 
IS the same a payment of interest on the whole sum will, it seems, 
take the debt and all the securities out of the statute (t) 

114 With regird to payment v^hether of principal or of 
interest ifmoiethan one debt is shown to ha\e been due at the 
time of the pi>ment the payment is only efiective if made 
on account of all the debts or if appiopiiated by the debtor to 
any one or moie of the debts (a) Ihis appropiiation need not 
be proved by any express declaration of the debtor at the time of 
payment, but any expressions used by him either before or after 
that time or any othei circumstances fiom which it may be in 
f erred that the payment was intended to be appropiiated to any pai 
ticular debt 01 debts, oi was made on account of all collectively will 
be sufficient for this purpose (t) In the absence of any e\idenc0 
no inference can be drawn that the payment was made on account 
either of any particular debts oi on account of all (c) 

If at the time when the payment was made some of the debts 
weie barred and some were not the payment can in the absened 
of any other evidence, be attiibuted only to those debts which were 
not barred (d) 

If the debtor makes no appropriation at the time of payment the 
Cl editor may appropriate the payment to any of the debts (e) but 
such an appropiiation cannot operate as a part payment so as to 
take a debt out of the statute (/) ihe rule that in the absence ot 
appiopiiaiion by the debtor oi the cieditoi a payment is piesuined 
to be m dischaige of the eailiest of seveial debts {g) has uo opeiaiion 
as regards the taking of such debt out of the statute (h) 

(a) EeSom€7b€t 'somerset y Poulett {Lari) [1894] 1 Ch 231 C A soe h 
Founiatne Pe Douler loantnueY Amhert{Lotd) [1909] 2 Ch 382 C 4 
biTM Y Bruitmi (1850) 6 Exch b02 

{t) Dcywlmg y Lord (1843) 11 M & W 329 The defendant in this ca o 
was a surety as against whom payment by the principal debtor would not now 
be efiective seep 73 post BiandramY IFAa/ (1818) IB & Aid 463 so far 
as it 18 mconsistent wifli Dowhng v Lotd supia must be consideied overruled 
(a) Viycomht Union OuardtansY hUm I nton Quardians 1 II A N 

6S7 Be Bamfoith (Jwynn v Ouynn (1879) 49 L J (oH ) 6 C A 
(5) Waters V Tempi ins (183u) 2 Or M A R 723 726 WaJJt^ v 1 utter 
(18o6) 611 &B 606 Beiau y U ething {lb^2) 3Q B 740 Dtr<m y Hohhoyd 
(lS6n 7E & B 903 I\c Lamforth QwynnY Qwynn supra 

S BumY RtuZfoJi. (1816) 2 0 B 476 perTiNDAL OJ at p 48t^ 

I MilhY Fomhes{l^Z^) 6 Bing (N o)46o NosHy Hodgson {ISbb) 6 Do 
G M & G- 474 C A Be Boswell Merritt v Borwell [1906] 2 Oh 369 36b, 
compromised on appeal [1907] 2 Oh 331 0 A 

(e) See title Oonthaot \ol VII p 4o0 andp 41 arde 
{ f) Be Boswell Merritt v Boswell uupra Be McHenry McDermrM y 

J?<wd<1894) 71 L T 146 0 A B aller v Lacy (1840) 1 Man & G 64 
SmtnY Betty [3903] 2 K B 317 0 A , compare v Coen (1898) 

I L T 69 and see title Contract Vol VII pp 449—451 
{g) See titles Bankers and Banking Vok L, p 686, Oontract VoJ \ Jl , 
p 460 

(A) S^ oases cited in note (d) supra 
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115 Payment into court by a debtor in an action by the 
creditor is not sufficient to take the rest of the debt out of the 
statute it IS equivalent to saying that the amount paid in is due 
and no more (i ) , it is also ineffectual for the same reason as an 
acknowledgment made after action brought (fc) 

A payment of a dividend on a debt made in a bankruptcy 
or under an inspectorship deed is not such a pait payment 
as to imply a piomise to pay the remainder (Z) A pay 
ment on account of a debt made on the eve of the bankruptcy 
of the debtor is a good payment so as to revive the debt, if 
the debt has up to that time been treated by the parties as subsist 
ing , but a payment at such a time on account of a debt which has 
been treated as dead and gone if made fraudulently with the 
object of giving the creditoi a share of the debtor s estate in the 
bankruptcy will not avail to reyive the debt as against the other 
creditors (m) 

U6 It IS not necessary that the payment should be actually 
made in money for any arrangement bet^veen the parties intended 
to have the effect of discharging pro tanto the paity indebted will 
have the same effect as a payment of money (n) The existence of 
such an agreement is a question of fact, and may be proved by impli 
cation or course of dealing or subsequent ratihcation as well as by 
express agreement (o) The delivery of goods to a creditor (p) or 
his agent (q) or the maintenance of the child of the creditor (which 
IS in tact the supply of goods to the child on behalf of the fathei (r)) 
has been held sufficient Where there are debts due on both sides 
and the accounts are gone through by the parties and a balance 
stiuck, this m effect constitutes a payment to the amount of the 
smaller debt (a) But it is the staking of the balance that constitutes 
the payment not the mere existence or even statement m writing 
of cross demands {h) 

The acceptance by the debtor of a bill drawn upon him by a 


(t) Lmg V Qrexille (1824) 3 B & 0 10 Reid v Dickona (1833) 5 B & Ad 
499 

Oc) See p 59 ante 

(Z) Davtee y Edwards (1851) 7 Fxch 22 Re Levey and Robson Ex parte 
Topping (1865) 34 L J (bcy ) 44 see Taylor v HoUard [1902] 1 K B 670 
per Jelf J at p 680 and title Bankruptcy and Insolvency Vol II 
pp 202 284 

(w) Re Lane Ex parte G'aze (1889) 23 Q B D 74 per Cave J at p 77 

(w) Maher v Maher (186^ L R 2 Exch lo3 

(o) See Worthington v Cfrimsditch (1845) 7 Q B 479 Beamish y Whitneu 

[1908] 1 I R 38 ^ 

(p) Moore y Strong (1835) 1 Bing (n o ) 441 Hooper y Stephens (1835) 4 
Ad & El 71 Hart y Nash (183o) 2 Or M & R 337 Gollinson y Maraesson 
(1858) 27 I J (EX ) 305 

(a) Jeartey /8cZ5y (1842) 6 Jur 896 

(r) Bodger y Arch (18u4) 10 Exoh 333 see Doe d Roylance y Lightfoot 
(1841) 8 M & W 553 660 Amos v Srmth (1862) 1 H & 0 238 

(a) Ashby y t/aTne# (1843) IIM & W 642 ReHawknns Hawkinsy Hawkins 
(18 i 9) 28 W R, 240 as to the effect of a statement of account see p 66 ante 

(5) B illiams V (183o) 2 Or M & R 46 , CotUrni y Fartridge (1842) 

4 Man $ G 271 (Rark v Alexander (1844) 8 S(^tt (N R ) 147 Scholeu y 
W£ton (1844) 12 M & W 510 see Pott y Clegg (1847) 16 M * W 321 , 
8 WiBi Sauud |8# I Sfgwarty Oonnech (1871) 6 I R 0 562 
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creditor, or the delivery to the creditor of a bill drawn by the debtor 
on a third person on account of part of the debt, is also a sufficient 
part payment, whether the bill is paid at maturity or not but, even if 
it IS paid, the promise implied from the part payment is deemed to be 
made at the time of the delu ery of the bill and not v hen it is paid (c) 

117 A parol acknowledgment by the debtor of a part payment is 
admissible m e\idence (rf) So also are entiies made by a debtor 
of payment of inteiest (^) A memoiandum of pxjment indorsed 
on a bill or note and signed by the debtor or a memorandum of 
payment in his hind\\iitmg is sufficient evidence of pait pay 
ment (/) But no indoisement or memorandum of any payment 
written or mide upon any piomissory note, bill of exchange, or 
other wilting by oi on behalf of the party to whom the payment 
IS made is deemed sufficient pioof of such payment {g) 
This does not pi event the application of the common piinciple of 
the law of evidence that entiios of payment made by deceased 
peisons befoie the statutory peiiod has expiiQd in account books 
or in any other vviy than upon the note or instiument creating the 
contiact aie admissible as declarations against interest (li) 

Sub Sect 2 — By an I to whom Fffedtve Payment may he Made 

118 Payment by an agent has the same effect as pay menu by 
the piincipal, but it is a question of fact whether the person making 
the payment vas an agent for that purpose (i) 


(c) Gowany Forster {1^12) 3 B & Ad 507 Irving v Fe/fcA (1837) 3 M A 
W 90 lurney y f)( dwell (ISo-i) 3 L <SL B 136 Boe Sjpailesy Besfal (1856) 
22 Beav 58/ Be Seaher Fx parte Peachy (1836) 1 Deac 6 j 1 the e^ect is the 
Bime it a cheque is given on one day and not pud until a later day evon 
though there is an agieement that the cheque should not be piesented until the 
later date (Marreco v Richardsm [190S] 2KB o84 0 A ) 

(d) Cpa?cv /owcs(l8ol) 6 hjxch o/3 Lx Ch overruhng Willtsy Newham 
(ISJO) 3 Y & J ol8 and the other cases inconsistent with Cleave y Jonr 
supra see Beian y Cethiuy (ISli) 3 Q B <40 Edwards v Janes (1855) 1 
K V, J 531 Colhnsony Marqeseor (IboS) 2/ I J (i'X)30o Moileyy I niney 
[IS/O] W N 82 As to admibsions fiom the point of view of evidence see title 
Ev IDEXCE \ ol XIII pp 456 et seq 

(e) Qlea)e y Jimes supra Iienthamy Dehertll (I8dl) 3 Bmg (NO) 397 
see Re louniaine Re Dowler Fountame v Amherst (Lord) [19091 2 Oh 382 
0 A When interest on a debt due from a firm is calculated periodically m the 
books of the firm and carried to the capital account this is not evidence of 
payment but evidence that no payment has been made (J ackson y Ogg (18o9) 
John 397) 

(y) 1 urdon y Purdon (\8A2) 10 M A W 562 Eastwood y Saville (1842) 9 
M &W 616 

(g) Statute of I rauds Amendment Act 1828 (9 Gleo 4 o 14) s 3 Bradley 
V James (18o3) 13 0 B 822 Other writing in the above provision means 
a wnting con tuning the contract by which the party is to be bound (Bradley v 
James supra) Before the Statute of Frauds Amendment Act 1828 (9 Geo 4 
c 14) similar entries by a deceased payee on a note or bill made before the 
expiration of the statutory period were admissible (Br\gg v Wilso?i (1854) 6 
De G & G 12 0 A ) 

(A) Bradley v James supra see title Evidence, Yol Xm p 561 , soe also 
ihtd pp 463 et seq Such entries made after the expiration of the statutory 
pen id are not admissible , soo tbid p 464 Briggs v Wilson supra 

(t) Bmy Petkt (1834) 1 Ad & El 196 Jones y Hughes (1850), 5 Exdi 104 
see Newhauld y Smith (1885) 29 Oh. D 882 Es Wohnsrshaussn Wiflymshaussa 
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LnirpATioN oP||Aotiokb 

A 1 eceiver of mortgaged property appointed under the Conveyancing 
and Law of Property Act 1881 (k) is the agent of the mortgagor, and 
a payment by such receiver of the net rents of the property takes 
the mortgage debt out of the statute (i) but in the absence of express 
authority he has no power to make a part payment m respect of any 
other debts than those which he is by the statute directed to 
defray (m)^ and no part pajmcnt by him in respect of any such 
other debt would avail to take the rest of the debt out of the 
stitute (?i) nor is payment of the rents of mortgaged propeity by 
the tenant to the mortgagee in possession of itself sufficient to take 
the moitgage debt out of the statute (o) 

Payments by a receiver in lunacy authoiised to apply income 
foi the maintenance of a lunatic, to guaidians of the union who 
maintained the lunatic prevents a claim for arreais of maintenance 
being baired (p) 

119 A married woman may by part payment keep alive her 
debts m respect of her sepaiate estate whether those debts were 
incurred befoie or after marriage (q) and also the liability of her 
husband for ante nuptial debts, piovided he acquiied propeity from 
or thiough her (?) 

120 The payment need not be made to the plaintiff in person 
but may be made to his agent (s) or by agieement between the 
paities to any person on the plaintiffs account Such agreement 
mav be proved bv implication or couise of dealing or subsequent 
ratification as well as by express and pievious daection and it is 
a question of fact whether such agieement existed (0 

121 A cestui que t?ust is considered to be the agent of the trustee for 
the purpose of leceivmg payment (a) If tiust money is lent to the 

V olmershavsen (1890) 62 I T 641 Thorne y Heard [1893] 3 Oh oiO 
Harding Y Edqecumhe 28 I J (ex ) 313 

(/) 44 & 45 Vict c 41 68 19 24 see title Mom GAGE 

[1) Berwick^ Co v Trice [IJOo] 1 Oh 032 612 

\m) Conveyancing and Law of Iicperty Act IhSl (14 t 45 \ict c 41) s 24 

(n) See Re Hale Lilley v Foad [1899] 2 Oh 107 C A 

(o) Cockhum Y Edwards (1881) 18 Ch D 449 0 A ovennling the diUum of 
Shadwetl Y 0 mBrochlehurstY f/ewo/) (183o) 7 Sim 438 HarlockY Ashberry 
(1882) 19 Ch D 639 0 A see J\r%qleyY Gill [1906] 1 Oh 165 0 A 

(p) Wandaworfh Ur ion y WorUinqton [1900] 1 K d 420 and as to such 
payments generally see title LuNArics and Pbesons of Unsound Mind 
p 492 i>o^* 

iy) Mamed Women s Property Act 18S2 (46 & 46 Vict c 76) Beck v Pierce 
(1889) 23 Q B D 310 322 C A 

(r) Mamed Women s Propeity Act 18S2 (45 & 46 Yiot c 751 s 14 As to 
the hability of a husband for sur h debts see title Husband and Wife Yol XYI 
pp 408— 410 tiurrmny Jlhartm [1891] 1 Q B 491 Before 18i0 a mamed 
woman was incapable of making a binding acknowledgment m regard to an 
ante nnptiaHebt (Pittow V Tosecr (1823) IB & C 248,^evcv Hollands 

(a) Evans y Dames (1836) 4 Ad & El 840 

{t) Worthington v Grimsditch (1846) 7 Q B 479 Edwards y Janes {1865) 

1 E & J o34 Bta/mford Spalding ana Boston Banking Co v Smith [1892] 1 
Q B 76^ 770 0 A see also Hart y Stephens (1846) 6 Q B 937 and 
title Husband and Wife Yol XYI p 329 note (a) 

fa) Megginson v Sarper (1834) 2 Or AM 322 , see Gkadow ▼ Afifein(1883), 

1 Or A If 410, and ti£b Tbusts and Trustees 
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person who is entitled to receive the interest of the fund, he must be 
treated as having paid himself so as to prevent time running in his 
favour, while he is bo entitled (b) But no such implication can 
arise, where a peison covenants to transfer a sum of stock or to pav 
a sum of money to trustees on trust to pay the settlor the inteiest 
for his life and no stock is tiansferred nor money paid in such case 
the trust fund never comes into existence and the settlor cannot be 
supposed to have received the interest (c) 

122 Part payment to a strangei is of no effect Thus where the 
maker of a promissory note which liad been transfeired by indorse 
ment makes a payment to the original holder m ignorance of j)he 
indorsement the payment is of no avail in an action by the 
indorsees to take the debt out of the statute (d) But if a payment 
IS made to a person who is wiongly believ ed by the paying debtor 
to act in a representative capacity as for example the administrator 
of an intestate the payment enures for the benefit of the estate 
supposed by the debtor to be represented by the payee (e) 

123 If there are t\io or more co contractors or co debtors, 
liable jointly only or jointly and severallj oi e\ecutois or adminis 
tiators of any contiactor no such co contiactor or co debtor, 
executor or administrator is chargeable in lespcct of a debt by 
1 eason only of pav ment of any piincipal intoiest or other money (/) 
by any other oi others of such co contractors or co debtors executors 
or administrators ((/) A husband and wife are not co contractors 
in respect of an ante nuptial debt of the wife s and therefore this 
provision does not apply to them (h) 

The above provision as to co debtors does not affect the rights and 
liabilities of the co con tractors t?iin thus if one of several co 
debtors makes a payment sufiticiont to take the debt out of the 
statute as against himself and pnjs the whole of the debt he can 


(b) Re Dixon Eeynes v Dixon [1899] 2 Ch obi affiimed [1900] 2 Ch o61 
C A BQB Re Rnffland Steward y I'nifland [1895] 2 Ch 820 0 A R^e Hawes 
Re Burchell PurtheU v Hawes (1892) 62 L J (cn ) 463 Topham v Booth 
(1887) 6o Ch D G07 Mills y hoi thwack (\%bb) 3o L J (oir ) 31 ReKeayss 
Instate (1869) 1 1 B 1 q 669 Bvriell y Lqremmt (Lari) (1844) 7 Beav 205 

(c) Spickernell Y Hotham (ISoi) Kay G69 bee &^one v (1869) 5 

Ch App 74 

(J) btamfwd Spalding and Bost n haikmg Co y Smith [1892] 1 Q, B 76V 
I A 

(e) Clark y Hopei (18tj4j 10 Biu> 480 Bodjer y -4nA(18o4) 10 Exch 
)33 and see title LxECUiOKb Also Administrators Vol XIV p 147 
( f) Other money lefers to such things as notarial charges on a bill cf 
exchange (Gardner y BrooJe [1897] 2 I R 6 per 0 Briev J at p 13) 

(v) Mercantile Law Amendment Ai^t 1856 (19 & 20 Viet c 97; s 14 see 
p 81 post Ihe pioviaioa ipplies it seems to payments made smee the 
lassing of the Act thous:h tho debt was contracted betore see Archer v 
I eonard (1333) lo 1 Ch R 267 ^jelandY Mwphy (Ihbb) 16 I Oh E 600 
As to the meaning of the words by reason onlj of payment m the Mercantile 
I aw Amend^nent Act 18o6 (19 & 20 Vict c 97) a 14 see GockriU y Bparkes 
(1863) 1 H & C 699 As to payments by one of aeveral persons bound by 
several oontraots BeeRe]^olmershausen JlolmershausenY olmerahausen 
62 L T 641 As to acknowledgment by one of several executors being 
effectual to levive the debt as against the testator s estate see p 63, anU, 

{h) V Pserce (1889) 23 Q B D 316, 332, 0 A 
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recover from his oo debtors their shares of the debt although the 
creditor s right agamst the co debtors is barred (i) 

As long as a partnership exists, one partner in making payments 
on account of partnership debts may be presumed to do so as agent 
of the firm and therefore to bind the firm (A;) But on the dissolution 
of partnership by death or otherwise the agency determines, and 
therefoie no payments made after that time can in general affect 
any other party than the one who makes them (1) except in the case 
of a secret retirement (m) 

If one CO contractor becomes the executor of a deceased co 
contractoi and makes payments in respect of a debt the capacity in 
whibh the payments are made is a question of fact puma facie such 
payments must be considered as made in the capacity of sur\ iviiig 
00 conti actor and not of executor (n) 

124 Payment in respect of a debt by an executor keeps up the 
light of the creditor to compel legatees to iefund(t») As legaids 
the right (p) of a simple contract cieditor to enfoice payment out of 
the real estate of a deceased debtor payment by the heir or devisee 
will not bind the peisonal representative nor will pivment by the 
latter if he has di\ested himself of such estite bind the heir or 
devisee (q) but if the executor is also beneficial devisee a payment 
by him binds both the personal estate and the land devised to 
him (r) A payment by the devisee of the leal estate of a deceased 
debtor or of part of it m respect of a debt of his testator keeps the 
creditor s right alive as agxinst all persons interested in the real 
estate (s) It seems that if the light of a simple contract creditor 


(i) Gardner'^ Brool e [1*^^ ] 2 I E 6 and as to the ii^^ht of contribution 
see title Guaranile Yof XV pp o30 tt etq 
{k) Gocdwtn V Barton and Page (18 41 I T 91 and see title Parixlr 

SHIP 

(i) T}omp6ony Waithman (ISob) 3 Diew 62S Bristow v iVi/Zer (1S4S) U 
I 1 j K 461 Wats ny HoocZmait (ISio) L E 20 Eq <21 and see cases cit I in 
note (?i) irfra 

\m) Me Tucker Tucker v Tucker [1891] S Oh 429 0 A 

(n) Atkina v Trtdgdd (182^ 2 B & 6 23 Bravtt ubaxte v Britain (1836^ 

1 Keen 206 221 Scholey y Ji alton (184^4) 12 M & W 610 J^ayy Bassett 
(1846) 5 Hare 65 F&rdliam y Wallts (18o3) 10 Hare 217 Brown v 
Gordon (1802) 16 Beav 30^ Ihompson y ]\aithman supra Winter y 
2nw6«(1838) 4 My & Or 101 compare GnJUin v (184o) 2 Car & Kir 

139 contra i ne cases on this point before the Mercantile Law Amendment Act 
18oC (19 & 20 Vict 0 9<) are still of importance because the efftct of payments 
by a surviving co contractor the repiesenbitive of a deceased co contractoi 
beeins to be the same since as before the Act 

(o) Ford/ am y Walhs sujira see p 104 post 

(p) Under the Administration of Estates Act 1833 ( 3 JL 4 ill 4 c 104) see 
title LXECCrXORS AJSTD Adminis ratoes Vol XIV p 246 

ia) See title Executors a^d Administiiators Vol \IV p 2o3 
(r) Fordkamv Wal/is supra lutmmy Bates {X82b) 3 Eu&s 188 
(n) Be Holhngsh^ad Bolhfjs/iead v Webster (1888) 37 Ch D 651 Be Chant 
1 trd V Godfrey [1905] 2 Ch 22o This point is not affected by the Statute of 
1 lauds Amendment Act 1828 (9 Geo c 14) as to the effect of acknowledgments 
(see p 67 ante), ox by the Mercantile Law Amendment Act 1866 (19 & 20 
Vict c 97) as to tne effect of payments but see Be Lacey Howard v 
Ltg </bof^[1907] J Ch 8 Jo 0 A per EAUWiri I J at p 349 and p 79| 
poet 
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against personalty is kept alive by payment of interest by ezecntors, 
the indirect right agamst the land by means of TnflrHbn.lling is also 
kept alive (t) 

Sect 8 — Actions of Toit by and against Personal Representatives 

125 An action may be bi ought by the personal representatives 
of a deceased person for any injury, committed within six calendar 
months before his death to his real estate for which an action 
might have been maintained by him(w), but it is doubtful whether 
such an action can be brought for injuries to the chattels real of 
such a person committed during his life (x) 

If a person who has obstructed the access of light to a house is 
sued for an injunction and for damages, and the plaintiff dies the 
plaintiff s executor cannot recover more damages than those that 
accrued within six months of the plaintiff s death (a) 

There are it seems no provisions as to disabilities which are 
applicable to such actions, and the periods of limitation fixed are 
absolute (h) 

126 The personal representatives of a deceased person may be 
sued \\ithin six calendar months aftei they have taken upon them 
selves the administiation of the estate for any wiong done bv the 
deceased to another in respect of his real or personal property if 
committed within six calendar months before the wrongdoers 
death (c) 

If a pel son tortiously raises coal belonging to another and sells 
it moie than six months befoie his death and continues to raise 
the coal ’within such six months, the injuied party may sue the 
administrator of the offender in trespass for the acts committed 
within six months of the death and may also waive the tort and sue 
for money had and received in respect of the acts committed before 
that period (d) 

(t) But see i'orci/iam v Walhs (18o3) 10 Hare 217 per Txjiiner V C at 
p 260 As tomaishallmg see/aatyv S^mowr (1844) 7 I Eq B 433 Vickffs 
V O^tver (1842) 1 Y & 0 Oh Cas 211 and title Execuioks and Adminis 
TEATOBS Vol XIV pp 291—293 

(u) Civil Procedure Act 1833 (3 & 4 Will 4 c 42) s 2 Apart from 
statute no action for injuries to the real estate of a deceased person could be 
brought see PhtJlips v Homfray (1883) 24 Oh D 439 463 0 A and title 
Exeoutoes AND ^MINISTRATORS Yol XIV pp 221 et 8€q As to proceedings 
in respect of deceased s personaltj see ibid p 226 

(a?) Adam v Br%8tol {inhalitanU) (1834) 2 Ad & El 389 1 Williams on 

Executors 10th ed 610 

(а) Jones y S^mes (1890) 43 Oh D 607 613 JenJsy Cli/den (Viscount) 
[1897] 1 Ch 694 and see title Executors and Administraioes Vol XIV 
p 227 

(б) The Cml Procedure Act 1833 (8 & 4 Will 4, c 42^ s 4 which provides 
for disabihties relates it seems only to the actions mentioned in thtd , s 8 see 

^ (c) Procedure Act 1833 (3 & 4 WiU 4 o 42) s 2 Jte Wtlhamea 
Andrew y Wilhames (1884) 62 L T 41 and see titles Lxectuto^s AND 
Administrators Vol XIV pp 313 814 , iNJ'UNcrrioN Vol XVU , p 263 

(d) Powell y Bees (1837) 7 Ad & El 426 The admmistrator m mioh case 
may sue for money received for the whole of the coal wrongfully gott^ and by 
first suing m trespass by virtue of the statute he does not p^ude hmsell 
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In accordance with the above rule actions can be brought against 
the personal lepresentatives of an innkeeper for the negligence of 
the latter resulting m loss of piopoity by a guest staying at an 
inn (e) or against the personal lepiesentatnes of a tenant for life 
foi non repaii of premises which he was by the terms of the instiu 
ment creating the tenancy, expiessly bound to repair^/) 


Part lii — Specialties 

Slc.! 1 — Pti toils of Linutation 

127 The period of limitation for actions of debt upon an 
indei ture of demise or for actions of co\enant oi debt upon any 
bond or other specnltry, or for actions of debt or smefaciub upon a 
recognisance, is twenty jeais aftu the accrual of the cause of siuli 
actions (g) 

128 The liability of a shaieholdei under a d( cd of settlement 
eetablishing a company, for his propoition of the losses of the 
company is a specialty (A) so also is the liability of a shareholdei 
to pay calls under the Companies (Consolidation) Act 1908 (i) 
or of a company to pay dividends which have been dechred(/) 
If one CO debtor under a bond pays the whole of the debt, the 
liability of his co debtor to pay his shaie of the debt is no ^ 
it seems in effect a specialty by viitue of the Mercantile Law 
Amendment Act 1856 (1) All actions grounded upon a statute 

from afterwards smug in asBumjstt independently of the statute m lespect of 
the earlier acts 

(c) Morgan y ifaiey (ISil) b II & N 2Gt» see Frline v Adeane (1871) 
8 Oh App 756 760 and title I^^s I^MFllLIS \ol XMI pp ^4 
et seq 

(f) Woodhousey TTa// 6r (ISSO) oQB D 404 ind as to liabilit> to repiii 
titles lANnioiU) A>D Tenanp Vol XVIII pp 499 dOoetseq feEiiiLMENTS 

(g) Civil Procedure Art 1833 H & 4 Will 4 c 42) s 3 Befoie this Act 

theie was no limitation in Lnglaiia for these actions but theie was a presump 
tion on the expiiation of twenty yeais from the time when the cause of action 
accrued that the dents in respect of which such actions could be brought weie 
paid unless any acknowledgment of the debt or any part payment or payment 
<f interest had been made (see fiiwWoa v (1882) 22 Oh D 611 0 A 

jer Jessel MR at p 616) As to what is a specialty see titles Action 

Vol I pp 37 38 Bonds Vol III p 99 Contract Vol VII p 3J2 As 
to recognisances see titles Criminal Law and Procedure Vol IX p 321 
andpcwwm and as to setre /a tas bee title Crown PRAcriCE Vol X p 18 

(^) Helbys Stokes and Horsey s Ca.9ea (1866) L R 2 Lq 167 

(0 8Edw 7 c 69 see %htd ss 14(2) 12o Back y Robson (1870) L R 

10rq 629 Feninsvdar Co v ricmtng (\W1 Z) 2i I I 93 and title Companies 
\ol V pp 164 423 

{k) Smith V Cork and Bandon Rad Co (1870) 6 I R Eq 66 Re Drogheda 
Steam Fadket Co [1903] 1 L R 512 Re irttsane* Land and Mortgage Corporatum 
[1904] 1 Ch 796 htie Companie*^ Vol V pp 276 724 note {d) 

0 20 Viot o 97 6 6 Re Cochrane Estate De Wolf v (1868) 

L R.5Eq 20Q see faile Ou grantee Vol XY p 611 note (o) and Con%es 
M^dUton (l82o) Turn tk B 224 (a case befoie the Act) 



r^Rr III — SPEciAiirH 


ft 


ot charter which are not within the Limitation Act, 1628 (m), are 
actions on a specialty (n) 

129 Some actions are within the words both of the Civil 
Procedure Act, 1838 (o), s 8 and of the Real Pioperty Limitation 
Act, 1874 (p) s 8(2) To this class belong actions for the reco\ery 
of a sum of money charged on land and also secured by a 
covenant or other specialty and actions to enforce judgments 
In such cases the latter provision (p) applies instead of the 
foimer (0) and the period of limitation is twelve years (q) 

Some actions are within the words both of the Civil Proceduro 
Act 1833 (0) B 3 and the Real Pioperty Limitation Act, 1874 (p) 
si To this class belong actions for a rentchaige or rent as an 
inheritance which is also secured by a co\ enant , in these cases 
the period of limitation is twelve years even if the action la brought 
on the specialty (?) 

Other actions are within the words both of the Civil Procedure 
Act, 1833 (0) s 3 and of the Real Pioperty Limitation Act 
1833 (s), s 42 To this class belong actions for the recovery of 
arreaia of rent or of interest charged upon or payable out of 
any land or rent and also secuied by a covenant or othci 
specialty In such cases the provisions of the Civil Procedure 
Act 1813(o) s 3 apply if an action is brought on the specialty, 
and the period of limitation is twenty years (t) 
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Sect 2 — IF/ien Time begins to Run 

130 The point fiom which time limited by the Civil Procedure Timemn* 
Act 1833 (o) a 3 IS to be calculated is the acci ual of the cause of 
action (u) Thus in the case of a covenant oi bond the time runs action 
not fiom the date of the instrument but from the breach of the Breach of 
covenant or of the condition of the bond (v) If a surety covenants covenant 
jointly vith a mortgagor and also sepaiately to pay the mortgage Surdv 
debt with interest on demand, m the case of the principal debtor 


(m) 21 Jao 1 c 16 see p 40 ante 

(n) Cork and Bandon Rail Co v Goode (1853^ 13 0 B 825 83o An action 
by an officer of the Goldsmiths Company under the Gold and Silver W area 
Act 1844 (7 & 8 Vict o 22) b 3 to recover penalt es is it seems eithei an 
action on a statute and so within the Civil Procedure Act 1833 (3 & 4 Will 4 
c 42) B 3 (see p 174 post) {Bohtneon v Cwrrey (1881) 7 Q B D 465 C A 
pcrLtrsn T J at p 476) or is not within any Statute of Limitations (liid 

; er Bramwell L J at p 472) see p 176 poet As to actions by or against 
the Crown see p 176 poet as to actions on penal statutes see p 174 poet as 
to actions founded on an equitable right see p 169 poet As to actions on 
an instrument executed in a country where there is no distinction between 
specialty and simple contract see title Conflict op Laws Vol VI p 306 

(o) 3 & 4 Will 4 c 42 

(p) 37 & 38 Vict c 67 

(q) See p 82 pod 

(rj Shaw v Crompton [1910] 2KB 370 

(s) 8 A 4 Will 4, c 27 see p 104 poet 

(t) Paget v Fol^ (1836) 2 Bing (no) 679 see p 97 post 

{u) See the cases decided under the Limitation Act 1623 (21 Jao 1, o 16), 
oit^p 42 ante 

(v) Tvckey v HawhtneilMl) 4 0 B 656 , Barber r Shore e Eetr and Terre* 
tenants (1839) 1 Jebb & S 610 Oilman y Chute (1647) 11 1 L B 442 Ken* 
V WAa^ (1848) 12 L L B 64 and see title Bonds Vol Kl ,p 100 
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tio demand is necessary and the time begins to run in his favour at 
once but in tlie case of the suiety time does not run in his favoui 
until demand has been made (n) If the breach is a continuing one, 
a flesh cause of action aribes at e\ery moment of time during 
\vliich the breach continues (x) and therefore where a tenant 
covenants to keep the demised premises in repaii and neglects to 
do so time does not run so lon^ as they continue out of repair 
dining the tenancy even though they are entiiely destroyed (y) 
A\heie however on the sile of propeity the vendor covenants that 
he has a good title to transfer ^^hlle m fact he has not a good 
title the bleach of the co\enant is at the time of the sale and 
theie is no continuing bieach but if the vendor covenants for 
(juiet enjoyment there is no bieach of tln.t covenant till there is 
an inteifeience with the enjojment of the purchaser oi those 
1 1 uming through him(;^) If the tiansferois of shares in a company 
irc under the company s deed of set^-lement released fiom all 
liiliilities in respect of the sliares after tne transfer time begins 
to lun in respect of Such liabilities from the date of the transfer (a) 

131 On the deith of a plaintiff or defendant a fresh action may 
be commenced by or against as the case maj be the representatives 
of the deceased within a year horn probate of his will or grant 
of administration {b) 

Sect 8 — Disabilities 

132 If any person entitled to any of the actions mentioned in the 
( i\j 1 Piocedure Act 1S33(0 s 3 or to a sciie facias upon a recog 
iiisauce lb at the time when the cause of action accrued under age 
01 non iompoH mentis the statute does not begin to run until such 
prison is of full age or of sound mind(^f) If any person against 
whom theie is any such cause of action is at the time of the 

(ij) He 1 raun a [J ) Estate Brown v Brown [ISifo] 2 Ch 300 and see title 
GUA1^A^TLE Vol XV p 4SS 

(t) Maddochy il/aZZd (IStO) 12 I C I R 1<3 193 Lx Ch Spoor v Qteen 
(lh74j L R 9 Lxch 99 As to the cause of action arising on successive 
bieticnos of a bond or covenant to secuie eg an annuity not chaiged on land 
see Manning v Phelpa (1S54) 10 Lxch 59 title Bonds Vol III p 100 As 
to annuities chaiged on land see p 115 post 

(y) Maddocky Mallet supra Morroghy Alleynel^^iS) TIE Eq 48/ 

(a) Spoor V Green supia Juiner v Mom [1901] 2 Ch 82o 828 see title 
S \T E OF I AND and compare title Landlord and Tenant Vol XVIII p 627 
(a) Helhy s StoJves and Hot ney s Cases {lb6Q) L E 2 Eq 167 
^5) Stutgis y Darell (1860) b H & N 120 Ex Ch this is the effect of the 
equitable construction of the Civil Proceduie Act 1833 (3 & 4 Will 4 c 42) 
8 6 the provisions of which are similar to those of the Limitation Act 1623 
(21 Jac 1 c 16) 8 4 see note (/) p 55 ante 
fc) 3 & 4 Will 4 c 42 

(d) Ihd B 4 which originally provided for two other disabihties of 
plaintiffs— coverture and absence beyond the seas As to coverture see 
Married Womens Property Act 1882(45 & 46 Vict o 76) ss 1(2) 26 and 
p o6 ante As to abj>^nce of a plaintiff beyond the seas see Mercantile Law 
Amendment Act^ 1856 (19 ^ 20 Vict o 97) s 10 and p 56 ante The oases 
as to disabilities decided under the Lamitation Act 1623 (21 Jao. 1 o 16) (see 
p 56 ante) would seem to be applicable to disabibties under the above 
provision As to the effect ot acknowledgment in case of disability see p 81| 
poet 
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accrual of the cause of action beyond the seas (e) the statute does 
not run against the person entitled to bring the action until the 
person hable to be sued returns from beyond the seas (/) 

Sect 4 — Effect of Acknowledgment 

133 If any acknowledgment is made by writing signed by the 
party Inble by virtue of an indenture of denii c specialty or 
recognisance or by part payment or part satisfaction on account of 
any principal or inteiest then due thereon the creditoi m'ly bring 
his action for the money remaining unpaid and so aLkno^\ lodged to 
be due within twenty years after acknowledgment (g) 

But an acknowledgment can only be etfectue where the sum to 
be recovered is a definite sum and cannot be effective where the 
claim IS for unliquidated damages (ft,) nor is every pi\ment of 
principal necessarily an acknowledgment that more is diie(i) 

134 The acknowledgment must be made hy the paity liable oi 
his agent this includes not only any peibon who is liable undei 
the specialty but also any peibons who can be called upon to pay 
the debt (/c) 

An acknowledgment by an agent is on the same footing with one 
by the party liil)le(0 If a moitgagoi assigns the equitv of 
redemption and the assignee pajs interest on the mortgage the 
assignee is an agent of the mortgagor for this puipose (m) 

An acknowledgment by payment must like an acknowledgment 
in writing be made by the paity liable or his agent (??) If in a 
suit foi partnership accounts a receiver is appointed and makes 
payments to one of the partners on account of a debt due to them 
from another of the paitneis under a covenant in a partnership 
deed the payments not bemg authoiised by the terms of the 
receiver s appointment and not proved to be sanctioned by the 
partner who owes the debt the receivei is not the agent of the 
latter for the purpose of making the payments (o) 


(e) Civil Piocedure Act 1833 (3 & 4 Will 4 c 42) s 7 see pp t>6 61 ante 
If) Civil Pioceduie Act 1833 (3 A 4 Will 4 c 42) s 4 
(g) Ibid 8 6 As to the effect of disabilities see p 81 For a foim of 

acknowledgment see Lncyclopaedia of Forms and Pi eccdcnts Vol I p 188 
(ft) Blair Ormmd {lho\) 17 Q B 4M 4 >6 and see p 60 ante 

(t) Ashlm V Xcc(]875) 44 L J (cH ) 174 3^6 0 A The lules for deter 

mining whether a payment has that effect and also on account of what debt it 
18 made are the same as those that govern actions which are within tlio 
Limitation Act 1623 (2lJac 1 c 10) seep 6< ante 
ik) Relacey Howard y Lightjoot [1907] 1 Ch 3i0 C A per Buckiey L J 
at p 3o2 A person who as devisee oi heir is liable to be sued foi the debt of a 
testator (see title ExECuroRS and Administrators Vol XIV p 2 o 2 ) is a 

person liable within tiie meaning of the Civil Procedure Act 1833 (3 & 4 

Will 4 c 42) s o although he is not personally hable see Be Latey Hofwaid 
V Ltghtfoot supra at pp 34o 352 compare Be England '^itward v England 
[189o] 2 Oh 820 0 A 

(l\ Civil Procedure Act 1833 (3 & 4 Will 4 c 42) s o 
\m) Forsyth y Brutawe (IhbZ) 8Exch 716 see Diftft v Waller [1893] 2 Ch. 
429 Bradshaw v ^iddrtngton [1902] 2 Ch 430 C A 

(n) Eorsythy Bristowe supra Roddam y Morley 1 Be Q & J t 6 

V Creswdl (1866) 2 Oh App 112 124 Dthhy Walker supra atp 

Be England Steward y England si^a ^ 

(o) Whtiley y Lews (1858) 26 Beav 421 Quaere whether the result woi id 
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136 An a€kno\\ledgment m wilting in order to be BufiScient to 
take a debt out of the statute (j>) need not amount to a promise (q) 
Any admission even if not inide to the creditoi or his agent is 
sufhcient(?) thus an admission of an executor m administration 
pioceedings instituted by a residual y legatee that a debt is due to a 
cicditor (s) and, it seems, an admission made by a bankrupt m his 
statement of accounts or in his examination, if the bankruptcy 
'vseie annulled (f) would be sufiicient 

An acknowledgment by payment must it seems from the veiy 
nature of payment be to the peison entitled oi his agent (u) 

An acknowledgment of a moitgage debt charged on land made 
after the mortgigee s right against the land has been baried has no 
ehccf in revi\ing the moitgagees remedy on the co\enant in the 
moitgage deed^) 

The ordinary rules ot e\idence apply to the mannei of pioving 
an acknowledgment (u») 

The question whether an indoisoment or memoiandum of 
jiayment made by the pajee on a bond oi other specialty is admis 
sible as e\idence of piyment depends upon tlie ordinary rules of 
evidence (a) If made befoie the peiiod of limitation has elapsed 
it is an entry against the interest of the person making it and 
IS theiefoie admissible in evidence aftei his duath though its effect 
flien is m favour of his repiesentatives If made after the lapse 
of the penod of limitation it is an entry m his own fr\our, and 

have been (hlfcront if tlie receiver hid been lutlioiised by the court coinpaie 
J e Hale I illey y load [1899] 2 Ch lOi G A and see p /4 ante 

{])) Oi\il Proceduie Act 1833 (3 & 4 WilL 4 o 42) 

(q) Madtev Bannister (lbo9) 4 Drew 432 Beellourutt v /hawser (1849) < 
I \ch 491 1 07 yth v Bndowe (18o3) S Fxch 716 The law is otherwise in 
the case of the Liinitation Act 1623 (21 Jac 1 c 16) see p 63 ante In 
cases under the Civil Proceduie Act ISod (3 & 4 Will 4 c 42) an acknowledg 
ment or part payment cannot operate as a new promise for a promise bv 
specialty cannot be suppoited bv a promise not bj specialty or by any implied 
tion ot a pioraiso from a payment on account and its real effect is to give a 
turther time duiing which the action on the specialty can be bi ought 

(r) The Civil Pioceduie Act 1S33 (3 & 4 Will 4 c 42) s 5 diifei s from the 
Eeal Pioperty Limitation Act 1833 (3 & 4 Will 4 c 27) s 42 (see p 103 

and the Beal Property Limitation let 18^4 (37 A 38 \ ict o 5/) s 8 (see 
p 92 post) m that it contains no provision as to the peibon to whom the 
iicLnowledgment is to bo made whereas the two last mentioned enactments 
jaovide that the acknowledgment is to be given to the person entitled to the 
] lyment or his agent 

(a) Moodte V Ban/i/sfer supra see Bead v Fnte [1909] 1KB 677 683 
dflirmed [1909] 2 K B 724 C A and compare p 62 ante 

(f) Oonmaie p 63 ante and as to the effect of admissions m bankruptcy on 
IheJEteal Pioperty T imitation Act 1874 (37 38 Vict o 67) s 8 see p 93 

}lSt 

(w) Re Lacey Hcvaidy linhtfooi [1907] 1 Oh 330 34o 0 A seep 72 ante 

M heannihv llhitney [1909] 1 I B 360 but see Haters y Lloyd [1911] 
IXlClDl As to the ^eot of pa j ment of interest or part payment of 
prmoiiial bv the mortgagor in preserving the mortga^jee s right against the 
land see p 146 post 

(w) See head v [1909] 2KB 724 0 A and see title EviDlsvaB 

Vol Xm pp bl^^aeq 

(a) Lord Tenterden s Act (Statute of Fr uids Amendment Act 1828 (9 Geo 4 
c 14k e 3 (see p 71 ante) ) has no application to debts governed by the 
< ivil Procedure Act, 1833 (3 3. 4 Will 4 c 42) 



Part III — Speoiamies 


81 


therefote, not admissible ({*) If it bears no date tbe date may be Sect i 
proved aliunde (c) Effect ol 

136 An acknowledgment in writing by one of several persons 

liable, whether jointly or successively, takes a debt out of the - — 

statute as regards the pei son ho makes the acknowledgment and 

also as regards the other persons liable jointly or successively (d) jSmtoMgors 

In the case, however of two or moie co contiactors or co debtois. Part payment 
liable jointly only or jointly and severally or of the executors oi 
administrators of any contractor a payment by one of Buch 
persons does not take the case out of the statute as against the 
others (e) When seveial are at the same time jointly interested in 
the real estate of a debtor a payment by a devisee of part of such 
estate \m 11 not keep the debt out of the statute as agamst a 
devisee of anothei pait except in cases ^here the debt is charged 
on land(^) But the case is different with persons who are Succcsbit® 
successively liable a payment therefore by a tenant for life of 
theieal estate of a specialty debtor takes the d^bt out of the statute 
as against the devisee in remainder (ff) 

137 If a peison entitled to bring an action is under age or Disability 

01 unsound mind at the time when the peison liable makes an of person 

entitled to 

action 

(h) Seep 71 ante Stable r Ban d gion {Lord) (1731) 2 Stia 826 H L 
Gleadowv Atkin (1833) 1 Or & M 410 421 lurntr v Cnsp (1740) 2 Stra 
827 Smith v Battens (1834) 1 Mood &> R 341 and see title Evidence Vol 
XIII pp 464 o61 

fc) Briggs y Wilson 6 De G M ^ G 12 20 0 A Qacerc whether if 

2t Dears a date that fact is evidence without other proof that it was made at 
that date seel lajlor I aw of Evidence 10th ed 491 see Briggs y Tftlson 
svrra OlynnY Lank of England {1160) 2 Ves Sen 38 Bosev Bryant {lh09) 

2 Camp 321 Gale v Capen (1834) 1 Ad A El 102 Smith v Battms (1834) 

1 Mood & E 341 Newhould v Smith (188o) 29 Ch D 882 and compaie 
p 69 ante See also title Contract \ ol \ II p 626 

(d) Jioddam v Morley (1867) 1 Ee G A J 1 Bead v Irite [1909] 2KB 
24 732 C A affirming S C [1909] 1KB 677 compare p /3 ante The 

decisions to the contrarj effect {Bukenson v leasdale (lSb2) 1 De G J 
A Sm 62 Coope v Oresswell (1866) 2 Ch App 112) have been frequenth 
dissented Irom and are now not to be le^arded as authorities see Bead v 
luce sujrrra Bibb v Bailer [1^93] 2 th 429 In Bead v Price [1909] 

J K B 67f CiiANNELL J held that an executor of one of several jomt obligois 
did not become jointly liable 'with the suiviving obligors and that an acknow 
lodgment by him though affecting his testators estate had no effect on their 
liability but no opinion was expressed on thiyiomt W the Court of Appeal 
and see title Executors AND Administrators Vol XIv pp 262 263 308 

(e) Mercantile Law Amendment Act 18 '>6(19 & 20 Vict c 9«) s 14 Bead v 
Bute supfa 

(/) See Be Lacey Honard v Lighijuot [1907] 1 Ch 330 0 A per Jar 
WELL L J atp 349 The Mercantile Law Amendment Act 18o6 (19 A 20 
■\iot c 97) 8 14 (see p 73 ante) does not apply to the Eeal Property 
Limitation Act 1874 (37 A 38 Vict c 67) s 8 (see p 92 post) It seems that 
m the case of money charged on land a payment by a devisee of part of an 
estate will preserve the light of the creditor to resort to land not charged (Re 
Lacey ^Howard v Iiqht/oot supra) see Be Chant Bird v Godfrey [19061 2 
Ch 226 Bears v Laing (1871) L E 12 Eq 41 Dihb v Walker [1893] 2 Oh 
429 Leahy v Be Moleyns [IS )6] 1 1 E 206 and p 74 ante As to devises 
of land m general see title wills 

(ff) See R6 Ldcey Howard v Lightfoat su^a atp 349 Bodiam^ Morley 
tup a, Be Hdlhngshead HoUmgsheMY (1888) 37 Ch D 661 657 
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Limitatiok of Actions 


Sect 4 
Effect of 
Aoknow 
lodgment 

Absence of 
person liable 


Pe lod of 
limitation 


acknowledgment by writing or payment, or if the person who 
makes the acknowledgment is at the time of making it beyond the 
seas the statute does not run until the person entitled has ceased 
to be undei disability, or the person who makes the acknowledg 
ment has returned from beyond the seas {h) If the person entitled 
dies under disability or the person liable makes an acknowledgment 
abroad and dies without returning the same rules apply as in like 
cases under the Limitation Act 1623 (i) 


Part IV —Money Charged upon or Payable 
out of Land or Rent, or Secured by a 
Judgment, and Legacies, and Personal 
Estate of Intestates 

Skct 1 — Ptmcipal Moneys 
Stjl Sect 1 — Money Charged cm Land cyr Pent 

138 An action or other proceeding whether founded on a legal 
or equitable right (A), to ieco\er any sum of money secured by any 
hen or mortgage or otherwise charged upon or payable out of land 
or rent must be brought within twelve years next after a present 
right to receive the same has accrued to some person capable of 
giving a discharge (/) 


{^) Civil Procedure Act 1833 (3 A 4 Will 4 c 42) 8 5 As to disabilities 
and absence beyond the seas see p o6 ante 
(i) 21 Jac 1 c 16 see p 57 ante As to the absence of one of 
several joint debtors beyond the seas at the tune of an acknowledgment see 
Roddam v JIfor/ey (1857> 1 De Q- A J 1 the Mercantile Law Amendment 
Act 1856 (19 & 20 Vict c 97) s 11 and p 57 ante 
(k) The Beal Property Limitation Act 18^4 (37 A 38 Vict c o7) s 8 relates 
to any action or suit oi other proceeding at law or in equity The words 
at law or in equity are out of place in the section as they foUow charged 
upon or payable out of any laud or rent but they are to be read as if they 
followed the wrids no action or other proceeding shall be brought see 
Sutton V SvMo7 (1882) 22 Ch D 611 616 C A The word suit refers to 
proceedings m equity all such proceedings aie now called achons (see the 
Judicature Act 1873 (36 A37'Vict c 66) s 100) a term which formerly was 
only used of proceedings in the courts of common law see title Aoiion \ ol I 
P ^ 

m Beal Property Limitation Act 1874 (37 & 38 Vict c 67) s 8 As to 
acknc^ lodgments see p 92 post The Beal Property Limitation Act 1874 (37 
A 38 Vict c ti7) 8 8 has taken the place of the Propei’ty Limitation Act 
1833 (3 & 4 W 1 1 4 c 27) s 40 which is repealed (see Beal Property Lumta 
tmn Act 1874 (37 A 38 Vict c i>7) s 9) and has substituted a period of limitation 
of twe ve years for twenty but in other r^pects the sections are identical in form 
muiandta deoaflions under the Beal Proper^ Limitation Act 1833 (3 & 4 
® ® 40, are applicable to the Beal Property Limitation Act 1874 

® ® before the passing of the Beal I^opeity Limitation 

Act, 1833 (3 WjJL 4 C 27) there was no hmit of tune to the xecoveiy of 
the moB«y charged i d , so fai ae it wm dauned out of the land. The fact 
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In the case of money charged on land^ the fact that it is also 
secured by an express trust does not prevent the right to recover 
it from being barred by the lapse of twelve ye-irs (m) The right 
to a sum of money to be raised under a conveyance of land to 
trustees for a term of years upon trust to raise a specific sum is 
barred at the expiration of t^^elve years from the date when the sum 
of money can be raised (?i) When land is conveyed to trustees 
for a term of years upon trust to raise two sums of money and the 
right to one sum is haired the fact that the tiuatees are entitled 
to enter and laise the other sum does not enable them also to 
raise the sum which is baried (n) 

139 This limitation relates only to the recovery of money and 
therefore does not affect any proceeding which a mortgagee has a 
right to take for obtaining possession of the land itself (o) 

140 The limitation of twelve years applies to an action 

on a covenant by a mortgagor m a mortgage deed or on a 

collateral bond by the mortgagor securing the mortgage debt (p) 
But if in a mortgage deed the mortgagor and a suiety jointly 
and severally covenant for the repayment of the mortgage 
debt this limitation though it applies to an action on the 

covenant against the mortgagor does not it seems apply to 

its being so chaiged did not liowevei pi event the effect of the Limitation 
Act 1623 (21 Jao 1 o 16) ^see p 39 ante) m limiting such personal 
remedies for the debt as fell within the provisions of that Act (see fopUs v 

Baker (1789) 2 Oox Eq Gas 118 123 BrocUehnrat v Jessop (ISSo) 7 Sim 

438 Barrie v Glenton [1899] 1 Q B 885 G A ) As to the meaning of land 
or rent see p 106 post As to real property generally see title Beal 
Property and Ghattels Beal As to liens and mortgages generally see 
respectively titles Moktoage Lien pp I et seq ante 

(th) Beal Property Limitation Act 1874 (37 & 38 Vict c ^7) a 10 see i? 
Stephens Warburton v Stephens (1889) 43 Gh D 39 43 Be N’uf/enta frusts 
(lS8o), 19 L B Ir 140 and p 103 post This provision alters the law as 
laid down in previous cases (see Biirrowes v Gore (18o8) 6 H L Gas 907 961) 

(n) Ut/liams v JFtlhams Be Hartley Wdhams v Jones [1900] 1 Gh lo2 
see Humble v Humble (18o7) 24 Beav o35 SnowY Booth (1866) 8 DeQ- 
M & Q- 69 0 A Lawton v Ford (1866) L. B 2 Eq 97 Be Bermingham s 
E tate (1870) 5 I B Lq 147 

(o) Doe d J<mes v Williams (1836) 5 Ad & El 291 296 Be 'Meager s Estate 

Sealery (1857) 26 L J (on) 809 Re Oonlans Estate {\mi) 29 L B 

Ir 199 see Pugh v Heath (1882) 7 App Gas Zdo affirming S G (1881) 6 
Q B D 34o G A Wrtxon v Vtze ^1S42) 3 Dr & War 104 Dearman v 
Wyche (1839) 9 Sim 670 Du Vigier v Xee (1843) 2 Hare 326 Beamish v 
Whitney [1908] 1 1 B 38 HugiU v Willanson (1888) 38 Gh D 4S0 For the 
limitation of the right of the mortgagee against the land see p 145 post A 
claim by a legal mortgagee for payment of principal and interest duo on his 
mortgage brought in an action for the administration of the real and personal 
estate of a deceased owner of the equity of redemption is a proceeding withm 
the Beal Property Limitation Aol^ 1874 (37 & 38 Vict o 67) s 8 {Waters ▼ 
Lhyd [1911] 1 I B 153 0 A) 

(p) Sutton y Sutton (1882), 22 Oh D 611,0 A aee Kibble y Fairthome 
[1895] 1 Gh 219 Fearimde y Flint (1883) 22 Oh D 579 581 title Bonds 
Vol Jn p 100 Where a person covenanted with trustees for the payment 
of a sum of money after his death and charged certain land with the payment 
and no money was raised or interest paid it waa held that the Beal Property 
Limitation Act 1874 (37 & 38 Vioh o 57) s 8| applied and that the claim 
under the covenant was barred at the expiration of twelve roars from the 
Qoyenantor s death {Be England^ SU^iiard y England £1895] 2 Oh 820 O V ) 
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m action against the surety (g) If the remedy agamst a surety 
remains unbarred, while that against the mortgagor is haired, the 
surety is it seems entitled to lecover from the mortgagor as the 
principal debtor the amount v^hich the surety may be compelled 
to pay in satisfaction of the debt (i ) 

141 The limitation of tweho jears has no application to an 
action foi lent due under a covenant m an indentuie of demise (s), 
nor to a covenant in a mining lease to pay rents and royalties (t) , 
in such cases the period of limitation is twenty years (a) The 
limitation of twelve jears applies however, to an action foi a rent 
charge due undei a covenant (i) 

142 The personal lemedy on a simple contract debt charged 
on land is still governed by the Limitation Act, 1623 (c) and the 
liGiiod of limitation is six years from the acciual of the cause of 
action, but the remedy against the land is governed by the Keal 
Propeity Limitation Act, 1874 (d) and the period of limitation is 
twelve years (6*) 

143 The limitation of twelve years applies to the yearly sums 
chaigeable under the Land Iix Kedemption Act 1802 (/), in 
favoui of a lessee who has ledeemed the land tax fg) and to the 
charge in respect of paving expenses on property under the Public 
health Act, 1876 (k) 

144 The limitation of twelve years applies to the hen of a 
\endor of land for his purchase money (i) 


(q) EeFruiby Allison y /rw/y(188S) 43 Ch D 106 0 A m which case 
this was the opinion of Bowen L J and Kax J Cotton L J being of 
the contrary opinion and Put L J expressing no opinion on the point As 
against the surety the limitation is twenty jears by virtue of the Civil Proce 
duie Act 1833 (3 & 4 'Will 4, c 42' see p 7b ante and as to a bond 
executed by the surety only see title Bo^DS Vol III p 100 note (Q See 
also Re Wolmershausen T1 olTnershausen v Wolmershausen (1890) 62 L T 541 

(r) bee Ourdner v Brooke [1897] 2 I E 6 and see title Guarani FF 
Vol XV pp 529 5o0 

(fl) Lewis V Graham (188t>) 80 L T Jo 66 Donegan v Neill (188j) 16 
J E Ir 309 (deciaed under the Common Law Procedure Amendment (Ireland) 
Vet 1863 (16 A 17 Vict c 11 ^) s 20 which corresponds to the Civil Procedure 
Act 1833 (3 & 4 Will 4 c 32) s 3 and see title Landi ord and Tenant 
\ol XVIU p 488 

(C Barley v 2 ennant (1885) 53 I T and see title Mines Minerals 
AND Quarries 

IJnder the Civil Proceduie Act 1833 (3 A 4 Will 4 c 42) s 3 see 
p 76 ante 

(6) Shaw V Crompton [1910] 2KB 370 As to rentcharges generally see 
title Eentcharges and Axnuitieb 

e 21 Jac 1 c 16 see p 39 ante 
37 & 88 Vict c 67 s 8 

Re StefoheniB Warhurton v Stephens (1889) 43 Ch D 89 Bamee ▼ 

(jlehton [1899] 1 Q B 886 C A 


(/) 42 Geo 3, c 116, s 123 see title Land Tax Vol XVIII p 826, 
note 

I Skene v Cook [1902] 1 K B 682 0 A- 
(h) 38 ft 39 Vict c 66 0 257 see Hornsey Local Board v Monarch Inveelmmi 
Building Society (1889) 94 Q B D 1 C A , and title BLighwa^s, Stbssts, 
AND Bridges Vol Xvl., pp 225, 226 

h) TofiY BtopA«nsoa(l^l) lI)6GMftG 28 0A As to such lien, see 
titles LtxN^ pp 1 Mg , Sale of Land 
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Sub Sect 2 — Money Secured by a Judymcni 

145 Any proceeding to recover money secured by any judgment 
must be brought frithin twelve years after a present right to receive 
it has accrued to some person capable of giving a discharge (y) 

146 The limitation applies to any final j udginent for the payment 
of a specific sum of money whether in law oi in equity (A), and is 
not confined to a judgment which is a charge on the land, but 
refers to judgments generally (I) although it seems it is limited to 
an Enghsh judgment (m) The limitation extends to all proceed 
mgs of whatever Lind for enforcing judgment, including a petition 
m bankruptcy (n), an administration action biought by a judgment 
creditoi (o) and execution of any description (p) 

SxJB Sect 3 — Legacies and Peraonal Edate of Intestates 

147 Any proceeding to recover a legacy must be brought within 
twelve yeais aftei a present right to receive it has accrued to some 
person capable of giving a dischaige (g) The limitation applies to 
all legacies, whether charged on land or not (r) including annuities 
if charged on peisonalty only oi on land outside England or 
Iiehnd (s) and also to a residue bequeathed by will or a share of 
such lesidue (a) 

148 In the case of a legicy chaiged on land an expiesa rust 
does not prevent time running (6) But in the case of a legacy not 
charged on land, the fact that it is secured by an express trust 
prevents time running {c) and it such a legacy or if residue of 
personal estate has been bequeathed to executors on trust and the 
character of executois merges in that of trustees the statutory 

(;) Kea,! Pioperty I mutation \ot 1874 (37 ^8 Vict c 57) s 8 

(A,) Dunne v Doyle (1860) 10 I Oil E 602 see Judioatuie A( t 18 <3 
(36 & 37 Vict c 66) s 100 

(l) See titles Execution Vol XI\ p 6 Judgments and Oedbiib 
Vol XVIII p 219 Eiam v 0 Donnell (1886) 18 L E Ir 170 0 A John 
eon V Lowry [1900] 1 I E 316 Re Tynte Ex parte lynte (1880) 15 Oh D 12ti 

(m) As to actions founded on foreign judgments see p 39 ante 
(r?) Re Fynte Ex parte 1 ynte eiipra 

(o) Sherwood Y (1886) 171 R Ir 2<0 0 A and see 18 L E Ir 

IfO 173 

(jo) See e/ay V Johnstone [18J3] 1 Q, B 25 189 0 A leans v 0 Donnell 
supra Taylor v Bollard [1902] 1 K B 676 0 Bara v Creayh (1811) T ong 
A T 66 but see p 89 post As to giinishee proceedinirs see Fellows v 
Thornton (1884) 14 Q B D 33u title Execution Vol \IV p 95 After 
8LX years irom 3 udginent execution can only be issued with the leave of the 
court see title Lxeouiion Vol XIV p 7 

(y) Eeal Property I imitation Act 18 1 4 (37 A 38 Vict c tii) s 8 
fr) Sheppard Y i3ide(1839) 9 Sim 66f 

{s)ReABhweHsW%ll{l^:»^) John 112 soe Dower Y Dower 16 L. B 

Ir 264 title LxEouroRS and Administkators Vol XIV p 264 An annuitv 
given by will which though payable out of personalty is also charged on realty 
111 England or Ii eland is not a legacy within the Eeal Property Limitation 
Act 1874 (37 & 38 Vict o 67) s 8 but is rent and is governed by tbid 
s I t Dower v Dower mpra) see p 115 post, 

(а) Prior v Borriblow (1836), 2 Y & 0 (ex ) 200 QhruUan t Dtverem 
(1841) 12 Sim 264 see Adams v Barry (1845), 2 Ooll 285 

(б) Eeal Pioperty Limitation Act 1874 (37 A 33 Viot o. 57), • 10, tee 
note(yi) p 83 ante 

(c)Seep 83 ante and p 167 post 
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Smt 1 limitatioo((2) ceases to apply in those oases ^hich are not goVer&ed 
Pitodpal by the Trnstee Act, 1888 (e) The character of executor meiges in 

Moneys that of trustee if the executor does any act -which amounts to an 

assent to the legacy so bequeathed (/), or if he separates it from 
the assets (p) and m the case of a residue, if it is ascertamed 
without more specific appropriation, but not until it has been ascer 
tamed (h) If a legacy is bequeathed simplmter and not to the 
executor upon trust, but he by an act of his own constitutes himself 
trustee for the legatee and is not withm the protection of the 
Trustee Act 1888 (t) the legatee will not be barred by lapse of 
time (&) Unless the legacy is vested in the executoi on express 
trusts the statute will lun in his favour an implied or construe 
tive trust will not prevent the statute from lunnmg (1) 

Petsonal 149 An action to recover the personal estate or any share of 

estate of the personal estate of an mtesta/te possessed by the legal personal 
intestate. representative of the intestate must be brought within twenty years 
after a present right to receive the estate has accrued to some 
person capable of giving a discharge (tn) This limitation applies 

(d) Real Property Limitation Act 18<4 (37 & 38 Vict c 67) s & seep 82 ante 
(c) 51 & 62 Vict c 69 s 8 see title Executors and Administrators 
Vol XIV p 26o Trusts and Trustees and p 167 post 
(/) ByrehaUy Bradford {IS22) Madd &Q- 13 236 JJtxy Burford {18o4i) 19 
Beav 409 see Brotigham {Lord) y Foulett {I ord )(185u) 19Bcav 110 131 134 
{g)Bh%lhpoY Munntnge {ISSI) 2 My A Ci 309 Bee Ilai tourt v Tf’^tie(1860) 
28 Beav 303 Cadbury v (1869) L R 9 Eq 3/ 0 Redly v ^]ahh 

(1872) 6 I R Eq 66ij affirmed on appeal 7 1 R Eq 167 
(^) Wxllmott y (18J8) 1 Bea\ 401 Ex parte Dover 6 Sim 

600 Daxenport Y Stafford {\bb\) 14 Beav 319 331 Dtn^dah v Budding 
(184*^) 1 Y & C Ch Gas 265 Freemaxiy Dowdtng {IboQi) 2 Jui (n s ) 1014 
Downeay Bullock 26 Beav 54 Re Smith Henderson Eoey Ilitchina 
42 Oh D 302 
(i) 61 & 62 Yict c 69 
(A:) Fyaony t/ac/csoa (1861) 30 Beav 381 

{r[Re Davxa {Jane) Re Davis {B II) Eianay Moore [1891] 3 Oh 119 0 A 
Re Rowe Jacobs v Hind (1889) 68 L J (cH ) 703 C A Re Barker Buxton v 
Campbell [1892] 2 Ch 491 Re Lacy Royal Ceneral Theatrical Fund Associatton 
V Eydd [1899] 2 Ch 149 Re Mackay Mackay v Oould [1906] 1 Ch 26 see 
Re M CausUind s Trusts [1908] 1 1 R 327 As to an executoi s position with 
regard to undisposed of residue see title Executors and Administrators 
Vol XIV p 284 As to an executor de son tort see ibid pp 147 et sea 
and Dcyle v Foley [1903] 2 I R 9j 

(w) Law of Property Amendment Act 1860 (23 A 24 Vict c 38) s 13 As 
to acknowledgments see p 92 post Ihe Real Property I imitation Act 
1833 (3 & 4 Will 4 c 27) made no provision for the case of the personal estate 
of an intoKitate The Law of Property Amendment Act 1860 (23 1 24 Vict c 38) 
s 13 rectified the omis'^ion and made the period of limitation the same as in 
the case of a legacy under the Real Property Limitation Act 1833 (3 & 4 Will 4 
1 27) %e twenty years The I aw of Property Amendment Act 1860 (23 & 24 
Vict c 38) s 13 IS Dot affected by the Real Propel ty J imitation Act 18^4 
^ A38Vit c 67) B 9 Bee Sutton y fifwWon (1882) 22 Ch D 611 617 0 A 
Law of Properly Amendment Act 1860 (23 & 24 Vict c 38) s 18 and the 
Real Property Liimtetion Art 1874 (37 & 38 Vict c 60 s 8 are m pan matend 
and to be construed together although the limitation in one case is twenty and 
m the other 18 twelve jears (Re Johnson Sly v Bhihs (1886) 29 Ch D 964 970) 
The Law of Property Amendment Act, 1860 (23 & 24 Vict c 38) applies to cases 
of intestates who died^jefore as weU as to mo^^e who died after the passing of 
the Act [Re JmnmSf Wmu v Howe {Earl) (1880) 60 L J (oh ) 4 Re Johnsor 
Slyy Blake^ «nd«ee WiUis v Beauehamp{EQrl){\bU), 11 P D 69, 0 A ) 
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to assets retained by the administrator and not distributed (n), and Skot i 
it seems, to the case of a testator who has not disposed of the whole Fnnoipal 
of his property Moneys 

A claim by next of km for general admimstiation of the estate of ciaii^r 
an intestate is barred at the end of twenty one years from the death general 
of the intestate (o) but with lespect to assets of the intestate received a«inimigtia. 
by an administrator within twenty years of the commencement 
of the action the claim of the next of kin to administration, limited 
to such assets is not haired (p) 

6ub ‘'jcr 4 — hen lime beywa to Run 
(i ) In Genet al 

160 The peiiod of limitation of twche 3 ears (5^) is reckoned When time 
fiom the time when a present ri^ht to leceue tlie money has begins to lum 
accrued to some peison capable of giving a discharge for the same 

The concurrence of two events is therefore necessarv — (1) the Present right 
existence of a piesent right to recei\e the money and (2) the to receive 
existence of a person capable of giving a dischaige for it 
present right to receive does not it seems in this provision mean 
a present right to enforce payment (>) 

( 11 ) Money Climgcd on laid 

161 The right of a \endoi of land to receive his pui chase when right 
money which is secured by his hen, does not accrue (a) until the 

time for completion arrives or until the title is accepted, if that la 
subsequent to the time hxed for completion (6) 


(w) Me Jdinson S/y v Blale (I8S0) 29 Ch D 964 per CniTTY J at p 9/3 
disapproving of the dictum ti the contiarj of Lord Eomiily ME m Meed v 
i6n?i(lS66) 35 L J (CH ) 404 

(0) Re Johnson Sly v Flake sujra The additional yeir at the end of 
twenty years is conceded in confoimitv with the geneial rule that an executor 
or admimstiator is allowed in an administration case one year to complete the 
administration of the estate {ihd at p 9/0) and see title Pxecutors avd 
Ad'minisibators Vol XIA pp 202 286 As to proceedings by or against tho 
Clown or a nominee of the Ciown see ihid p 18 < 

(p) MeJohns(n Sly Y Bhke suiia 

(g) See Eeal Pi operty Limit ition 4.ct 1 8*^4 (3 <Sl Vict c oi) s 8 and 
see p 82 ante 

( 7 ) See IJ inset/ Local Beard y Mi lardi haeslment Ltnlding Sof (1SS9) 2t 
Q BD 1 C A /e? loidLsHbR ME atp 0 andje/ I LJ atp 9 but 

hQQ Re Pat doe McLaughlin y lenty [1906] rCh 20o /^cr llTKEWicir J atp 269 
(leversed on another point [1906] 2 Ch 340 C A) The words present light to 
leceive are it has been snd different in meaning from and apparent!} used ^ 
m contrast to the expiession accrual of a cause of action which is the point 
iiom which time begins to lun under tho I imitation Act (21 Jao 1 0 16^ 
and the Cml Iroccdure Act ISoo ^ 4 "Will 4 c 42) {%bid ) As to the luk 
under those statutes see pp 42 7 / unit 
(a) I e within the meaning of the Eeal Property I imitatn n Act 1874 (37 & 08 
Vict c 67) s 8 see the text snpia 

{h) ToftY iSfei€7?«o» (1864) 6 De G M &G 736 C A No Statute of Limita- 
tion is applicable to a chaige on personal estate whether byway of vendor s hen 
or otheiwise and the right under such a cha^e of the }eison entitled is not 
barred by lapse of time {Re Stutley Stucley v Kehemch [1906] I Ch 67 0 A ) 
see Levy y Stogdofn [1898J 1 Ch 478 a&med [1899] 1 Ch 6 0 A (pur 
chasers hen for deposit paid on a contract for the sale of stock) Glyn y Hood 
(1869} 1 LeG F A , Rt Lowee BMtmenJt 30 Bear 96 As 
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If the tenant for life of an incumbered estate fails to pay the 
interest on the incumbrances and a part of the incumbered property 
IS sold to satisfy the interest the remainderman is entitled to a charge 
on the life estate, but he has no present right to receive the money 
till the death of the tenant for life (c) 

If the whole of a testator s real estate is subject to a charge and a 
part of the real estate is specifically devised to one person and the 
residue is devised to other persons, and the charge is paid out of the 
pioceeds of the sale of the lesidue the devisees of the lesidue are 
entitled to a contribution from the specific de\isees e\en although 
the residue is subject to a trust foi the payment of the testator s 
debts, and time runs against this ii^ht to contribution from the 
j^avment of the charge out of the residue (d) 

If the deed mortgaging a io\crsiunary inteiest in real estate con 
tains a covenant to pay the mortgage debt time luns against the 
moitgagee s right on the covenant fiom the date when the mortgage 
money became payable and at the e\piiation of twelve years fiom 
that date such right barred although the reveision has not then 
fallen into possession (c) 

If a sum of money chaiged on land becomes payable to the estate 
of an intestate m the inteival between his death and the giant of 
administration it seems that time runs against the administrator 
from the date when the sum of money or legacy becomes payable 
although administration is not granted till after that date ( / ) 

152 Trustees have by statute (^ 7 ) the power of giving leceipts 
which are a sufhcient discharge of any person liable to pay If 
therefore money is charged on land in favour of trustees upon 
trust for ceiUiii persons for life with remainder o\er time runs 
from the dite when the money becomes payable (h) But if the 


to sums which are a charge 011 piennses by statute such as pa\iu expenses 
bee title IIiGHw AYS Streets Bridges Vol X'\l p 224 

(c) Ktrwan v Kennedy (1869) 3 I R Fq 472 and see +itle Ili^ p ’3 
a?ite As to devises of reil estate generally see title Wills 

(d) Re Allen Baesett v 4 ^en [1898] 2 Ch 499 

(e) Kirkland v Featfiel I [1903] 1KB 756 If thcio is no covenant to pay 
the peisonal remedy against the mortgagor to leoover the mortgage money is 
haired at the expiration of six years fiom the date when the mortgage debt 
became due seep 39 ante and as to a mortgagee s ii^^ht agamst the land see 
p 145 post as to lus remedies genoially see title Mori gage 

(/) This seems lo be the result of the Real Property Limitation Act 1SJ3 
(3 & 4 Will 4 0 27) 8 6 (sec pi’*’ 7 >osf) which applies to all charges on land 
torallthepurposes of the Act (^6 Davtesv (18*^6) 34 Ch 1) 

558) and therefore applies to the Real Property Limitation Act 1874 (37 & 38 
Vict. c 57} 8 8 which has taken the place ot the Real Propeity Limitation Act 
1833 (3 & 4 Will 4 c 2/} 6 40 cep 82 ante If this is so tune may begin 
to run m this case although no piesent right to receive the money or legacy 
has aeorued to a person capable ol giving a discharge f^r the same (Real 
Property Limitation Act 1874 (37 & 38 Vict c 67^ s 8) for the moiiej etc 
14 ^ have become payable befoie the grant of administration Compare the 
diflferent rule under the Limitation Act 1623 (21 Jac 1 c 16) and the Civil 
Procedure Act 1633 (3 & 4 Vinll 4 c 42) seep 82 ante 
fy) Oonveyancwig and Law of Property Act, 1881 (44 A 4o Vict o. 41) s 36 
ft; The law was different before the Conveyancing and Law of Property Act 
1381 (44 & 45 Vxot. c 41) m cases where the trustees had no power to give receipts 
{M^Oarthyr Dauni(l6AB) ill Lq R 29 BeeOarrcily ffarpraw (1870) SIR, 
Uq 123) Aeto the powers of trustees see title Tbubts and TRUSim 
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txQBtees do not act, and no trusteea are appointed in their place 
time does not run as regards the remaindei until the determination 
of the life interests (t) 

(ill ) Judgment Debts 

153 A present light to leceive a judgment debt aiises geneially, 
i^hen the judgment is recoveied, but if the judgment debt is only 
pajable subsequently to the recovery of the judgment time does 
nob run against the judgment debtor, until the judgment debt 
becomes payable Thus where a judgment is entered on a post 
oht bond time does not lun against the judgment until the occui 
rence of the death upon which the bond becomes payable (k) In 
ceitain cases execution can only issue undei an order of the 
court {1) but an ordei of this kind does not it seems g ve a new 
present right to leceive the judgment debt so as make the 
statute begin to run afresh (m) 

The recovery of a judgment debt m an action of debt on the original 
judgment will not extend the time for bringing any proceedings 
on the original judgment (n) but the new judgment creates a new 
judgment debt, and proceedings may be taken on it independently 

(iv ) Legacu 9 and Personrtl Estate of Intestates 

154 In the case of a legacy if there are assets time begins to 
run fiom the dxte when a present right to receive the legacy has 
accrued (o) If the legacy is payable on the happening of some 
future event time does not run against the legatee until the event 
happens (p) 

155 When the residuary legatee is capable of ascertaining 
what IS the clear lesidue and requuing payment of the amount (q) 

/) Carrolls Hargrai e {\h i^) 5l P Eq 123 

k) Barber v Shores Heir and lerre tenants 1 Jebb S blO Gilman 

V '6AM«e(lS47) 11 I 1 P 442 Tucleq v HaxvUns (1847) 4 0 B 6^5 
Kennedy v (1848) 12 I L E 64 seep 82 ante bo wheu a party is 

entitled to execution upon a judgment of assets in futuro (see ESC Ord 42 
r 23 (c) ) time does not run until thero are assets As to enf )rceinent to 
judgments f,enerally see title JuDGME^Ts ax d Orders VoI XVIII p 219 

(Z) See title Execution Vol XIV p t 

(m) Evans v O Donnell 16 T E Ir 44o 0 Brien J at p 452 

18 L E Ir 170 C A Eians r 0 Dinnell supra was followed by the 

Irish Couit of Appeil in Tdinson v T iwy riOOO] 1 I E 316 0 A 

where it was held that whtn a judgment cieditoi registered a judgment 
as a mortgage against the linds of the judgment debtoi under the Judg 
ment Mortgage (Ireland) Act ISjO ^13 & 14 Vict o 29) s 7 the statute 

began to lun fiom the date of the judgment and not hoin the date of the 

registration 

(n) Watters^ ZtcZutZZ (184^) 9l L E 362 Kealy^ 9T E fi. 

383 

(o) See title Executors and Administrators Vol XIV p 261 note (s) 

Ip) Priory Homiblmv (1836) 2 Y & 0 (ex ) 200 Ruldv Rudd [1893] 1 

I E 16 C A If a gift to a legatee is only absolute if he dies without issue 
tma does not run against him during his life {Lord v Lord (18o7) 3 Jur 
(ns) 485) As to annuities bequeathed by wul see title Executors and 
Administrators Vol XIV p 2bi compare Edwards v Warden (1876) 1 
App Oas 281 As to an annuity charged also on land see p 83 ante and 
p 116 post 

(j) Prwr V Bornxhlow supra^ 
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time begins to run against him that is, m ordinary cases, at the 
end of one year from the testator s death But a residuary legatee 
may have a right to require payment to him of part of the assets 
at one time and pait at anothei If a sum has been set apart to 
satisfy an annuity he has no right to the sum until the annuity 
ceases and so long as the annuity lasts time vvill not run against 
the right to obtain payment of a sum so set aside (r) But the 
mere existence of an annuity toi a long period eannot keep 
alne the right of a lesiduaij legatee to a geneial account and 
ndmmistiation of the testatoi s assets as distinguished fiom the 
the right to reco\Gi particulai assets as against the geneial 
light to administration time runs fiom the end of tho jear after 
the testatoi s decease (s) lime does not run against the light 
of a lesiduarj legatee to reco\ei paiticular assets ^\hlch ha\e 
actuallj come into the executoi s hands until the assets have 
come into the executor s hands ind a residual y legatee has at any 
tune a right to an inquiry whethei an> assets of the testatoi have 
come into the executoi s hands within t\sehe jeais of the bunging 
of the action (^) 

156 Until theie aic assets applicable in due course of administra 
tion for the pa^ ment of a pecuniaiy legacy the legatee cannot be said 
to ha\e a piesent right to receive it (a) If more than twelve years 
aftei the testator s death a legatee claims payment on the death of 
an annuitant under the will then pio\ided the annuity had priority 
ovei the legsc\ the legatee will be bailed, unless he pioves that 
IheiG weie no othei assets a\ailable for the payment of the legacy 
till within twelve }ears of the claim (6) if the annuity had no 
such piioiJt>, the legatee will be bailed because he had a right to 
make the annuity abate in his favoui (c) 

157 Wheie a legacy is demonstiative and diiecttd to be paid out 
of a leversioiiaij fund and the legatee has no light to lequue a sale 
of the fund while it is leveisionaiy, time does not begin to inn till 


(?) hrujht V I ircher (18t^9) 27 Beav 130 4 De G & J 608 C A Tho 
obpervation of Eomilli ME (S C 7 Leav HO at p Hi;) that in eveiy 

case wheie a fund is set apart to sitisfy an annuity theie is a tiii-st of the fund 
set apart in favour of the residual y legatee is it i submitted inaccurate 
the case is not within the pimcijde ot 1 JiUipo v Mmmxuga (183 1 ) 2 My Cr 
309 (see p 86 aide) 

(s) bee£eJohi^n S/y v Blale {ISS^) 29 Ch D 964 Re Lwllam JuiUamy 
Ludlam {Ib^O) 63 L T 330 and as to the piitics to nioceedings for adminis 
tiation see title Lxlcuiors A^D Amiii^isTRAiOKS Vol XIV p 117 
_(t) Adawfl iar»y (1S45) ^2 Coll 28t; Rtnvs v Richoh (IbbG) I E 2 Iq 

T (cH ) 464 Re tTohneon Sly v hlal e svpia 
and see title Lxecuioks A^D Admh^is 


212 Raien^croft y I nshy (1844) 


256' Reedv Fcmi{lb6G) 35 I 
Re Ludlam Ludlavx v Ludlam 
mATOBS Vol \rV p 264 

Faulkner y DamtlilhiZ) 3 Hire 199 21 
1 Coll 16 sfePuwdv Fioxd [\hG2) 11 W E 
(fe) Rixfht\ Laiclier evpra 
(t) Butersy Mtllicent (liW) 2 Dick 670 Wroi gliion y CoJquhmtn (1847^ 

1 De G i Sm 362 Long v Hnghu 
1 J )0 G & Sm 064 4bhhu nham y Ashhimham (1848) 16 Sim 186 
CaZZenrfff (1862) 2 De G M & G 6o2 0 A Todd y 
i I®"* I E 8 Eq 683 Oarmtrkuely Gm 

(1880) 6 Aip Caa 688 Be COtuU BviUand y Bedingfitld [1910] 1 (Si 
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the reTereion falls m (d) , bat if the legatee can require the sale of 
the fand before it falls into possession, time runs against him from 
the date when he could enforce the sale and the satisfaction of the 
legacy out of the proceeds (e) Where the legacy is given generally, 
and the only assets applicable for payment of the legacy are rever 
sionary or contingent funds time will not begin to run against the 
legatee until the funds fall in(/) 

158 T^heie the person entitled to receive the legacy is also the Legatee also 
executor who is liable to pay it the statute will not run so long as «*eoutor 
the two characters are thus united and if after it has begun to run 

the same union takes place the statute ceases to have any opera 
tion, as the legacy is in the hands entitled to receive it 

159 The principles with regard to time running between an Next of kin 
executor and residuary legatee (k) apply equally as bet'ween an intestacr 
administrator and the next of kin (i) and also therefore as between 

an executor and the next of km with regard to residue undis 
posed of (k) 


BXOT 1 
Principal 
Moneys 


Sub Sect 5 — Dteabihttes 

160 Although there is no express exception in favour of dis DiaoWliMes 
abilities in the Beal Property Limitation Act 1874 (1) s 8 the 
imposition of the condition precedent to the commencement of the 
running of time under that provision namely that theie should be 
a person in existence who is capable of giving a discharge 
practically provides for two disabilities namely infancy and 
lunacy (m) If the person entitled to the money is an infant infancy and 
or non compos mentis he is incapable of giving a discharge (n) ‘‘"“‘c? 

A succession of these two disabilities in the case of the same SacceMive 

disabilities 

(d\ EarUy BelUnqhamCSo 2) (185/) 24 Beav 448 lU Seager » Estate and 

Smqer v Jtton (1857) 2b L J (cn ) 809 Be Ludlam Lvdlam v Ludlam 

(1890) 63 L T 33i and see title Lxiicutorb and Adminibtbatohs Vol 
pp 264 275 

ff < r teg (1684) 27 Ch D 676 Be Johnson Sly 

S)^Binnsy I R 2 Eq Ee M/ord M/ord v 

W^Bley supra Eelardoe McTawjMinr Penny [1906] I Ch 2b5 

[o'* I^JohZTsiy V Blake supra see Martin v ^uucha^ (kJarl) [1888) 

W N 247 title Lxegutobs A^D Administrators Vol XiV p 285 

(ft) See Beed v lenn (1866) do L J (on) 464 title LxacuTOrs ani> 
Administeatoks Vol AIY p 284 

Xoto/ Board v Monarch, Iniestment Building Society (1889) 24 

® (S L V Jefferson (1841), 12 Sim 26 Sugden on the Statute rektag 

to Wial ProMttT 2nd ed 129 As to the general incapacity of infants and of 
neteM wTc<Zpo» mentis see respectivUy tatles Infanis AND 
pe^n 1 Lunatics and Pebsons of Unsound Ifcra 

xqa rf MO post As to oonyicts see Porfeitm^ Act 1870(33 & 34 Vict 
^23) and7 63 anU Under the old law a husband had a nght to receive 
Lt L the Aamed Womens Property Act 1882 (46 & 46 Vict o 78) s 1 the 
wife m capable of giving a discharge , see title Buspand anp Witb, Vol XVI , 

pp 391 ^ 
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perBona, or of peraons snooessively entitled, prevente time beginning 
to ran(o} 

No provision is made for the disability of poisons liable to pay 
money (a) 

Sub Seot 6 --Acknowledgmenta and Pa fmenta 
(i) In General 

161 In the case of a sum of money to which the Real Property 
Limitation Act 1874 {b) s 8 applies if some part of the principal 
money, or some interest theieon has been paid, or some acknow 
ledgment of the right thereto has been given in writing, signed by 
the person by whom the money is payable or his agent, to the 
person entitled thereto or his agent an action to recover such 
money may be brought withm twelve jears after such payment oi 
acknowledgment or the last of such payments or acknowledgments, 
if more than one (c) 

To be effective the payment or acknowledgment must it seems 
at all events wheie the money is charged on land be made \Mthin 
twelve years after the accrual of the present light to receive {d) 

The abo\e enactment has received a veiy liberal construction (f) 

(ii ) AcknowledgmenU in }\7ttinq 

162 An acknowledgment of a debt m the will of the debtor is 
auflScient to take the debt out of the statute (/*) and an admission 


(o) Seep j7 ante Wheie mouey is pa j able to seveial pei ous jointly and 
one 01 moie of them is under either of the two above mentioned disabilities 
then if as m the case of paitners or exeoutois or otherwise a discharge can be 
given without the concunence of those under disability time it seems would 
lull as against all but otheri^ise it would not run against any until all are free 
from disability the above mentioned lule as to successive disabilities would in 
this case extend to successive disabilities affectin^, the diifeient persons to 
whom money is lomtly payable 

{a) BolderoY Halpin F c parte H tu ea iO) 19 W II 320 see BrocJ nail y 

A; (1889) 22 Q B D 60< C V and p liO pist 
(h) 37 ^ 38 Vict c 67 


(c) Heal Property limitation Act 18 <4 (3< A 38 Vict c 6 7) s 8 compai© 
pp o8 67 79 ante loi forms of ackiiowlodgment see Enoyclopjedu of 
i orms and Precedents Vol I ^p 189 — 195 
{d) Hervmj v Wynn {190o) 22 T I R 93 Crefscn v llindky {ISiG) 10 
Jur 383 Homan v Andrews (1860) 1 I Oh E 100 see Lerher y Ddcaour 
(1881) 11 L E Ii 187 Beamish v J\htneif [1908] 1 1 E 38 h or decisions 
to the contrary effect see Harty v Davu (18o0) 131 L E 23 Be Ch/dtn 
(ford) Annalyy Agar Elh a [1900] 1 Oh 774 AMte v lairthorns [189o] 1 
Oh 219 224 but it seems that these decisions aie not to be followed in an> 
case where the money is charged on land {Sutton y Sutton (1882) 22 Ch D 611 
O A.) The principles stated in the text supra are not affected by the 
Mercantile Law Amendment Art lSo6 (19 & 20 Vict c 9/) s 14 (see p 81 
ante) which does not apply to the Eoal Property Limitation Act 1874 (37 & 38 
Vict o 67) s 8 therefore a payment oi acknowledgment by a co debtor will 
prevent the latter provision running against his co-dobtor see Be Frtaby 
AUisou V Frishy (188^ 43 Gh D 106 0 A He Powei s LindseU y PhtUtps 
Q886) 80 Gh D 291 0 A Lewin v Wilson (I88y 11 App Oas 639 P 0 
Be Beagers Estate^ and Seager y Aston (18o7) 26 B J (on) 809 Bathe v 
frwtn [1897] 2 I B. 614 see Brew v Brew [1899] 2 I E 163 Be Kingston a 
( AaW) Estate (1669) 6 X E 485 

(e) Blair v NugmU (1846) 3 Jo & Lat 638 6/3 and a© to payment of 
interest 011 a judgment, see Wilhams v Wdeh (1846) 3 Dow & L 665 
{f\Milhngt<m v Thmpsem, (1862) 3 I Oh E 236 see SooU y Synae (1891), 
37 Ia A Xr 660, 0 A * compare pp 66 63, ante 
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of a debt by a bankrupt m hie balance sheet, statement of affairs, sicrr i 
or examination is, it seems, a sufficient acknowledgment, and may Principal 
be set up by the creditor in an independent action, but not in the Moneys 
bankruptcy proceedings themselves (g) Ban^t s 

If the tenant for life of a fund subject to legacies becomes a balance sheet 
lunatic and the fund is transferred into court and invested m an Acknowledg 
account which is called the account of the lunatic and of the mentbythe 
legatees, this acts as an acknowledgment by the lunatic of the 
claim of the legatees (/i) But the report of a master of the Masters 
court in an action m which a debtor is a defendant is not a repoit 
sufficient acknowledgment the master not being the agent of the 
debtoi {i) 

In the case of a hen on land the person by whom the money is Lien 
payable is the person entitled to the land on which the charge is 
bought to be fixed and who will lose the land if he does not pay the 
charge (/ ) 

An acknowledgment by the agent of trustees under a will by AcknowJcig 
which property bought by the testator but nbt paid for, is devised, “ent by 
will keep alive the vendoi b lien as against the cestui que tmUil) 
and an acknowledgment of a debt by a trustee to whom lands aie 
devised on trust to pay debts is sufficient to take the debt out of the 
statute (in) 

163 The acknowledgment need not state the amount of the Amount need 
debt alleged to be due(«) and theiefoie, an acknowledgment be stated 
which merely refers to the debt in question is sufficient (o), and 
parol evidence is admissible to show that the debt referred to but expia?^ 
not coiiectly described, in the acknowledgment is the one sought acknowledg 
to be recoveied (y?) 


{(/) See laiiett v Birmvngham (1810 4 L ]q B Morrogh v Fever 

(1842) 5 I L B 494 Dugdah v \%ze (1843) 5 I L B 568 Hanan v lower 
(184o) 8 I L B. 605 lie Clendwmng Ex parte Anderson (1S59) 9 I Ch. B 284 
lie West a Ebtate (1879) 3 L B Ir 77 and see title Bankruptcy and Insol 
VLNOY Vol n p 71 In Heriey v Wynn (1906) 22 1 T B 93 SwiNifEN 
Eady J doubted whether a statutory declaration by a mortgagor as to a 
mortgage debt made m proceedings on a petition for an inquiry in lunao 
with reference to the soundness of mind of the moitgagee was a suffi 
cient acknowledgment on the giound lhat it was not made to the person 
entitled 

(h) Re Waller (1871) / Ch App 120 
(0 Hill V StaweU (1840) 2 3 I B 302 
\ Birmingham supra at p 646 0 Loohlen 
the decision m Hill v StaweU supra but it is submitted without good reason 
and there is no inconsistency between the decision m Hill v StaweU supra and 
that m Barrett v Birmingham sujjra The creditoi va HiUy StaweU supra 
was not a party to the suit see Wrwxw y Vue (1842) 3 Dr & War 104 123 
(Jc) Toft V Siephene&n (1861) 1 De G M & G 28 0 A per Lord Oran 
WORTH LO atp 40 

(0 Toft V Stephemon supra 

(fn) St John {Lord) v Boughton (1838) 9 Sun 219 
ment by the agent of the owner of the equity of redemption see Waters v 


and see p 189 post In Barrett 
M B doubted tne correctness of 


As to an acknowledge 


Lloyd 


1911] II E. 168 0 A and p 94, post 
John {Lord) y Boughton supra atp 225 


yyd [1 

(nl St John {Lord) y Boughton supra at p 225 

(o) JorUn y South Eastern Rail Co (135^ 6 De G M & G 270, 0 

(p) Hanan y Fower^ supra ^ Dugdok y Vne^ rufror. 
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(ill ) Paynunh 

164 The Real Property Limitation Act 1874 ( 5 ), s 8 does not 
define by whom or to whom a payment should be made (r), but 
it means that the payment must be made by the person liable to 
pay (s) The payment must be made either by the debtor himself 
or by someone diiectly or indirectly authorised to act on his behalf, 
or by someone who, as owner of land which is charged with the 
debt makes a payment in respect of the debt in order to pieserve 
his interest in the land payment by a stranger without the 
authority of the debtor is only a voluntary present of a sum of 
money to the creditor (0 

If a mortgagee of a contingent reversionary interest in land and 
of a policy of insurance receives from the insurance ofl&ce the 
surrender value of the policy, this is not a payment within the 
statute (a) but the payment of premiums on a policy effected for 
the benefat ot creditors may be a sufficient payment to take the 
debt and interest out of the statute ( 6 ) 

165 If a mortgagee enters into possession and receives the rent 
of mortgaged real estate the payment of rent by the tenant is not a 
payment within the statute (c) but payment of the net rents to the 
mortgagee by a receiver of mortgaged property appointed under the 
Conveyancing and Law of Property Act 1881 \d) is sufficient to 
take the debt out of the statute (e) 

Payment by one of two mortgagors who covenant jointly 
and severally to pay the mortgage debt prevents the statute from 
runnrng in favour of the other mortgagor (/) 

Payments made by a person who under the terms of a mortgage 
contract is entitled to make a tender, and from whom the mortgagee 
is oound to accept a tender for the defeasance or redemption of 
the mortgage {g) and payment of interest by a person who, as 

! g) 37 & 38 V ct 0 57 
rj See Brew v Brew [1899] 2 I R 163 166 

8j Chtnnery V Bvans (1864) 11 H L Oas 115 Homans Andrews (18o6) 1 
)h E 106 Harlocky Ashberry (1882) 19 Ck D 539 0 A Newboiddy Smuth 
(1885) 29 Ch D 882 

(<) See Homan v Andrews supra at j) 112 Cinnnery v /'van« supra 
Stamford Spaldinq and Boston Banking Go v Smith [1892] 1 Q B 76o 
C A per Lord Hersohflt at p 769 Alsttm y Mineard (1906) 51 Sol Jo 
132 and see p 73 ante but compare Vince?it v Wxlhngton (1842) Long & T 
456 

(a) Re Chfden (Lord) Annaly y Agar Llhs [1900] 1 Oh 774 in which 
Byrvb J refused to follow Re Conlan s Estate (1892) 29 L R Ir 199 (where 
the facts were very similar) bqq Staley y Barrett (1866) 26 L J (cH 1321, 0 A 
Jk Irwvn. [1907] 1 1 E 357 v ; . 

L E Ir 660 C A eeo Se Greene t Ettat»{l86i), 

fc) Harlotry Ashberry (1882) 19 Oh D 539 0 A 
(o) 44 & 45 Vict c 41 ss 19 24 See title Mortgage 
( e) Berwick & Go Price [190ijT 1 Oh 632 see Ghinnery y Evans supia 
where payment by a receiver appointed under an Irish statute (stat (1/71) 11 
A 12 Geo 3 0 10) was held to be payment by the agent of the mortgagor 
and compare p 72 ante 

(/) Bathe y Irmn ri897] 2 I R. 614 and see note (d) p 92, ante, 

QD ifewm y 11 App Oas 639, P 0 
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between himself and the moitgagor, is bound to pay it, although he Shot i 
IS under no contract with the moitgagee to do so (h) are payments Pnnoipal 
sufficient to pi event the statute from running , but payment by Moneys 
a mortgagor after he has assigned the property charged does not 
prevent time running in favour of the assignee (i) 

166 The payment of interest by the principal debtor prevents the Payment by 
statute from running in favour of the surety (A) and payment of punmpalor 
interest by a surety pi events the statute fiom running m favour of 

the principal debtor (1) Where the owner of lands is liable to 
indemnify the owner of other lands against a charge theieon a 
payment by the person liable to indemnify if made on account 
of such charge will keep the chaige alive against the dther 
lands (m) 

167 Pait payment by an adrainietrator to one of the next of km Payment by 
out of a particulai asset which has fallen m within twenty yeais will “i™™* 
not levive the right to sue for general admipistration which was 

barred by statute at the time of payment (n) 

168 A payment by compulsion of law out of the property of a Payment by 
debtor is sufficient to prevent the statute from running in his compuigjon 
favour (o) Thus pajment of part of a debt by a sherift out qf the. “ 
proceeds of an execution levied under a judgment (p) and part pay 

ment made under an ordei of court out of a fund belonging to the 
debtor which is in couit aie sufficient (g) But part payment under 
a judgment in an action on a judgment will not pi event the statute 
from running against the original judgment debt (r) 


(h) Bradshaw v IT xddi inqi n [1J02] 2 L/h 430 C A 

(i") Newhould v Smith (1886) 33 Cli D 12 f C A affiimed on other 
pounds (1889) 14 App Cas 423 see Lyall v lluJctr [18 < 3] W N 
208 

(/) Ee Powers Ltnd^ell v Phillips (IS&u) 30 Ch D 291 0 A Re Fri by 
Allison Y hrisby{\%%^) 43 Ch D 106 0 A Lewitiy (1S86) 11 Ar^p 

Cas 639 P C 

(^) Ee Seager 8 Estate and beagery (Ibt^i) 26 L J (ch ) 609 see 92 

ante 

(m) Homan y Andrews (l&uO) 1 I Ch E 106 

(n) Re Johnson Sly v hlaie (1885) 29 Ch D 964 (under the Iw of 
Pioperty Amendment Act 1860 (M & 24 Vict o 38) s 13) seep 90 ante 
and title Executors and Admimstrators Vol XIV p 286 

(o) Brew v Brew [1899] 2 I E 163 Cronin v Bennehy (1869) 3 I E C L 
289 

(p) Brew V Brew supra see Chinnery v Evans ri864) 11 H L Cas 115 
126 InErewv Blew supra Morgan v Rowlands (l8/2) L E 7 Q B 493 
was distinguished as being under another statute (Limitation Act 1623 
(^1 Jao 1 0 16) ) the rules as to acknowledgment under which are different 
fiom those under the Eeal Property Limitation Act 18 f 4 (37 A 38 Vict c u7) 

6 8 see p 92 ante 

(9) Cronin v Bennehy supra decided under the Common Law Procedure 
Amendment (Ii eland) Act 1863 (16 A 17 Vict c 113) s 23 the provisions of 
which on this point are to the same effect as those of the Eeal Property 
lAtnitation Act 1833 (3 & 4 Will 4 c 2/) s 40 

(r) Taylor v Hollard [1902] 1 K B 676 see Brew v Brew supra but see 
HatlorlcY Ashberry (1882) 19 Ch D 639 0 A per Lord Eshbb, ME, at 
p 648 and compare i hwaites v M Donofugh (1839) 2 1 Lq li. 97 
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JilMltATlON or ArnONS 


San t 
Principal 
Uoncys 

Constructive 

payment. 


OnedeBT 

several 

secunties 


Effect of 
payment ly 
part or 
limited 
owner 


Payment of 
interest on 
statute barred 
debt. 


169 When the person entitled to the interest on money charged 
on land is also entitled to the income of the land, payment of the 
interest will be presumed and time will not run (s) but the fact that 
a moitgagee of land is himself the owner of an undivided portion 
of the mortgaged land does not give use to such constructive 
payment of interest as to prevent the statute from running in 
favour of the owner of the remaining portion (/) 

170 If several estates are compiised in one moitgage, a pay 
ment, on account of the debt out of the rents of one of them 
keeps the security alive agamst the others even if they have passed 
into the hands of bona fide puichaseis for value (a) 

Ihe same principle applies where the fee simple of a single 
estate after being mortgaged is divided into particular inteiests and 
a payment or acknowledgment is made the owner of one par 
tieular interest or wheie a dev wee of part of a testators land or a 
person having a partial inttiest in such land oi pait of it makes a 
payment or acknowledgment in lespeot of a debt of the te&tatoi 
although such debt is not evpiessly cli iged on the land {b) Thus 
payment of interest on a moitgage debt bj a devisee of the moit 
gaged lands keeps alive the ii^ht of the moitgagee to resort to the 
residuary personal estate or the other real estate of the testator in 
the event of the security of the moitgaged lands pioving 
insufficient (c) and if the tenant foi life of the real estate of a 
testator or of part of it makes a payment on account of a debt of 
the testator such pavment will keep the debt alive as against the 
persons interested in lemamder (d) But pajment of interest by a 
tenant for life on a charge made when the statutorj peiiod has 
pieviously expired without any pajment being made does not 
revive the chaige as against the remanideiman (c) 


{8) Buirtll\ Egremcit{FaTl){\<^H) i Beav 205 1 ovhan, y l>ootb (1887) 

35 Cb 1) 6()( Be Haunt Be BurchtU Burchell v Uawea (1892) 62 L J (cn ) 
463 (where the principle was apphed to a nuriied woman entitled to a chaise 
on land of her husband) see note (6) p 73 ante ® 

(<) Re limegansBe^U [\8m] 1 I E 3/0 soe Be England Steaard t 
England [189«i] 2 Ch 820 0 A Be Alim hassett v Allen [1898] 2 Ch 499 
(a) Ohtmery y Atana (1864) 11 H L Oas 116 where the pavment was 
made by a receiver appointed over several estates but who entered mto posses 
bion of one estate only see Be Oreenea Fetute (1864) 13 L. E Ir 461 0 A 
Chxnnep/ y Bvau lupra and as to mortgages generallj title Moktgagb 
xxtJ a acknowledgmuits under the Civil Procedure Act 1833 (3 & 4 

Will 4 c 42) B 3 see cases cited note (d) p 81 ante ' 

nisi/ A [19oVllCh 330 0 A Leahgy DeMoleyn, 

[18%] 1 I E 206 0 A ^cited with appi oval by\AUGHAN Williams LJ 
m Be Lacey Houard v Light foit eupia) and compaie p 74 arte The 
d^sion m ^ckensm v leasdale (1862) 1 De G J & o2 to the contrary 
effect cannot now be regarded as an authonty on this point see Be Laceu 
Howards Lightfoot eupia * 

(d) Pears v Aowy (1871) I P u Eq 41 Roddamy llforley (1867) 1 De G 

r see Ec Ilollmg head v TTc&flier (1888) 37 Ch I) 651 Be 

^ L190o] 2 Ch 226 Barclay v Owen (1889) 60 L T 

230 Chtnneryr Ewm snpia DM v Jialker [1893] 2 Ch 429, oompastt 
-dinwy Mannenna{m9) Leav 5S3 and seep 74, ante ^ 

(e) LetherY Ddacowr {ISbQ) 11 L E Ir 18< 
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Part IV — MovEyCHAROED 


Pa\ ABUS OUT OE Land mcc 


Bfct 2 —All ears of Rent of Inter at Chnged on Land or in 
) espect of a Legacy, and of Lower 

Sub Sbot 1 — Ai rears of Rent cr h lerest 
(i ) In General 


Seot 2 
Arrears of 
Rent etc 


171 The pejiod of limitation for the reco\eiy of arieais of reriodof 
rent or of interest in respect of any sum of money chaiged upon or iimiUilfcDfop 
payable out of any land oi lent, oi m respect of any legacy oi any anears ot 
damages in lespect of such aiieais of rent or interest is six >oars mteiest 
after the arrears have become due and this peiiod applies whether 

the arrears are sought to be lecovcied by distress oz bj an action 
founded on a legal or equitable ri^ht (J) 

There is here no provision express or implied for disal ilities (q) Disabilities 

172 Some actions for arrears of ^ent and interest are within the SimiU 
terms both of the Limit xtion Act 1623 (/i) s 3 and of the Leal contract debts 
Property Limitation Act, 1833 (i) s 42 Tc this class belong 

actions foi arrears of rent reserved without specialty (^) and actions 
for use and occu 2 >ation lire time limited by both statutes is the 
same but the Real Property Limitation Act 1833 W s 42 makes 
no allowance for disabilities which are provided for by the Limita 
tion Act 1623 (Z) The Real Property Limitxtion Act 1833 (0 
18 not intended to take away from debtors any iig) tb or to give any 
additional rights to cieditois(m) 

It seems th it in actions which fall within both statutes allowance Disability 
should be made for disibilities (ii) 

173 Some cases (o) are within th( woids both of the Civil Action foi 
Pioceduie Act 1833 (p) s 3 and of the Real Pi opt ity Limitation rent secured 
Act 1833(g) s 42 In this class of cases such as actions foi Vaepecmltj 
lent 01 royalties due undci a coven int m an indenture of demise (u) 

the lule IS tint in an action on the covenant or in an action of 


(/) Peal Piopert> limit itnm Act 1833 (3 & 4 "Will 3 c 27) s 42 
(o) See Be leaii% \t v O’Vbtn (l&oO) o Lxch 166 IS^ Ex Ch Ccjulhj v 
Gorman [1898] 111 20 C A but see AT/aon v Barley {UbBi) 21 H C I 
467 and p 91 ante 

i h) 21 Jac 1 c 16 see p o8 an e 
i) 3 & 4 Will 4 c 27 

it) As to rent rebervtd under a specialtv eeo p 77 ante 
1) 21 Jac 1 c 16 see ibid s 7 stat (1 Oo) 4 <St o Ann c 3 s. 19 and 
p of ante ^ , 

{m) Barnes v Glenton [1899] 1 Q B 885 891 C A 

(n) The I imitation Act 1623 ( U Jac 1 c 16) onlv applies to proceedings 
by way of action the 1 eal Propertv Limitation Act lb3u» (3 A, 4 Will 4 c 27) 
applies to pioceedings b} way of distress whioh are not within the I mutation 
Act 1623 (21 Jac 1 c 16) 

(o) p 77 

Ip) 3&4W1II 4 0 42 seep 76 ante 

(o)»3 A 4 Will 4 c 27 The difficulty of reconcihng the two statutes is 
increased by the fact that they wore both passed in the same session of Parlia 
ment and that the Civil Piocedure Act 1833 (3 & 4 Will 4 c 42) although 
passed after the Real Property Limitation Act 1833 (3 & 4 Will 4 c 27) 
came into operation bcfoie it ^ „ 

(a) Barley v lennant (1885) 63 L T 267 Bonegan v NgsU (188o^ 
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Limitatiov of Actions 


Biot 9 
Airears ot 
Bent etc 


Debt secured 
by specialty 
and also 
charg!^ on 
land 


Rentcharge 
secured by 
covenant 


debt grounded upon a specialtv twenty years arrears are recover 
able (6)i but that in all other proceedings by the creditor, such 
as distress the Real Property Limitation Act 1833 (c), s 42, applies 
and only six years arrears aie recoverable (d) 

174 Some cases aie within the words of the Civil Proceduie 
Act 1833(0 s 3 the Real Pi operty Limitation Act 1874 (/*) s 8, 
and the Real Propel ty Limitation Act 1833(7) s 42 namely where 
Intel est or an annuity is chaiged on land and is alnO secured by 
siiecialty To this class belong actions for interest due under a 
co\enant in a moitgage deed or for arreais of an annuity charged 
on land and seemed by a covenant in a deed(/0 The lule in 
these cases is that in an action on the covenant the peiiod of 
limit ition fixed by the Real Piopeity Limitation Act 1874 (y) 
applies and twelve yeais aiieais are ieco\erable but that in all 
other pioceedmgs by the ci editor such as a foieclosure action in 
the case of a mortgage and disk ess where the deed gi anting the 
annuity gives a povvei of distrebb the Reil Piopeitj Limitation 
Act 1833 (^f), fa 42 applies and only six jeais arreais are 
recoverable (i) 

175 A case may be within the woids of the Civil Proceduie Act 
1833(c) s 3 the Real Piopeity Limitalion Act 1874 (/) s 1 and 
the Real Pioperty Limitation Act 1833 (^) s 42 Such is the case 


lb L H It 309 It seems that an action ngiinst a bur t} \\ho covenants to pay 
a moitgap,e debt and mteiost is uot 'withm the Real lioi)citj Limitation Act 
IS 33 (3 V 4 Will 4 c 2<) b 42 as the d( bt of the suiot^ is not chHie>ed on 
Ills land (/?e lowis I in<Ml v 1 h oO Ch 1) 291 0 A but see 

Re irtahij AUibon^, Zrw/y(18fa9) 43 Ch i> 10b 0 4.) 

(h) bi..e p / / ante 
(c) 3 (SL 4 ill 1 c 27 

(/) I a(fet V loley (1836) 2 (x o) b/0 see Ilarishoine > IT a^don 

(183b) 4 Bmg (n c)lib Darley y leunant (IbSj) i>3 1 T 2o/ Domffanw 
4ei/i (lS8o) lb 1 1 L 309 Re Dill ns minois I t jarie \\ iihuiton (1S40 
10 1 Fq R ^Ob Hum/rey v i ery (1S4^) < 0 13 jb< compaio Ihmas v 
iiyheste) I R 8 Q 13 3b8 d iistiew I ail er {Ibh'i) 53 L J (q b)53< 

0 A beailey Cool (1890) 43 Ch D ol9 0 A Re Lovyhtr l^x paite Bayly 
(18 j 2) 22 I J (boy ) 2b C A 

(e) 3 4 Will 4 c 42 see p 76 ante 

Ij) 3/ A38\ict c 57 seep 82 ante 
f 7) 3 & 4 Will 4 c 2< see ]) 97 n te 

[h) Geneially speaking the 1 eal 1 1 operty Limit it ion Act 1874 (37 d. 38 Vict 
c 57) 8 8 apples to principal money due the Rtal I rtjierty Limitation Act 
lb33(3 X4W]11 4 c 2/) s 42 to interest and 1 nt but theie are cases whore 
inteiest iiid rent aie within the foimer provision 

(0 Slit on y n (18S ) 2^0h L ull G A Fearnstdey Fltnt{m3) 22 
Ch D Old Re England Steuardy England [lS9o] 2 Ch 820 C A Hrachan 
y Ih(mias{\M0) 12 Ad &11 a 3b ooS Manning y Phelps 10Exch59 

Re Mugeits rru8i${\bbi) 191 R Tr 140 Hunferv Nockolds {\S60) 1 Mac <SL G 
640 ^mdai v JackHon{\8o6) 17 I3cav 406 Hughes y Kelly 5 I Eq R 

2Sb 1 hi 7)1/ 8 n y Huily \ I90u] 1 I R 588 and see title DlslttLSS Vol AJ 
p I )0 In ^trachan v / homas supra which was decided when the Real 

1 r jpertv I iiniidtiun Act 1833 (3 & 4 ill 4 c 27) s 40 was in force it was 
held that tweiitv years aneaia of interest could be lecovered in an action on 
a covenant to secuie an annuity charged on land but the effect of the Real 
Propel ty Limitation Act 1874 (37 & 38 Vict c 61) s 8 and of Sutton y 
button supra is it seems to reduce the peiiod of limitation in such a case 
totwchovears compare y Cfoni^on [1910] 2 K B 8n<l 



09 


f*4nt IV — Monky (hiAHrro Pa\abjs out op Land ttc 

of a renteharge where there is a covenant to pay, and here the rule Srot s 
IS the same as in cases mentioned in the preceding paragraph (k) Anears ot 

176 There are some cases which are within the words both of 
the Real Property Limitation Act, 1874 (1) s 8, and the Real ^"‘erestdue 
Piopeity Limitation Act 1833 (m) s 42 lo this class belong riTimn^r 
proceedings to recover inteiest due under a judgment or lien or in legacy 
lespect of a legacy It seems that in such cases the Real Piopeity 
Limitation Act 1833 (m) s 42 applies and that only six years 
arrears are lecoveiable (n) 


(u ) real 9 of Beni 

177 The woids anears of rent (o) mean rent of eveiy kind (p), Meaning of 
and include not only rent lesened but also rent as an incor 
poreal hereditament and every knjd ot renteharge (g) a yeaily 
sum chaigeable on land for the benefit of a lessee who has redeemed 
the land tax theieon (/) a gross sum of money charged on land 
and payable by periodical instalments (s) and an annuity charged on 
land 01 on land and peibonalty(f) The word rent in the phrase 
charged upon or payable out of any land or rent means rent 
existing as an incorporeal hereditament and not rent reserved (a) 

If the mortgagee of a life estate enters into possession and «ont recover 
lemains m possession after the death of the tenant for life the able by 

remainder 

— - _ man ai^amst 

mortgagee in 

(Aj) Shaw V Crompton [1910] 2KB 370 possession 

ll) 37 & ^8 Vict c 57 see p 82 ante 
??») 3 & 4 xll 4 2 1 

(w) Seep 9/ ante T(ftY Stevenson 5 De O M & G 735 0 A 

(o) bee Beil Property L mitation Act 1833 (3 A 4 ^ill 4 c 2/) s 42 p 97 
ante 

(p) See Beal Property Limitation Act 1833 (3 A 4 Will 4 c 2/) s 1 see 
p 107 post but not arrears of tithe lentchar^e bee note (g) infra and p 109 
post 

(q) ^trachun v Thomna (1810) 12 Ad ^ El 536 6o8 Hunter y Noclolda 

(18u0) 1 Mac & G 640 Humfrey y Genj (1849) 7 C L o67 (a fee farm rent) 

James y Salter (3837) 3 Bin^ (no) o44 Irish land Commxs jon y Or mt 
(188o) 10 App Cas 14 Jorvesy (1896) 74 L T o72 In Ireland the 

provision has been held to apply to tithe rontcharge {Conolly y Oorman [1898] 

1 I B 20 0 A) In England only two years anears of tithe renteharge can 
be recovered (Tithe Act 1891 (o4 A o5 Vict c 8) s 10(2)) 

(r) See Land Tax Bedemption Act 1802 (42 Geo 3 c IIG) s 123 Skene y 

Cook [1902] 1 K B 682 and title I and Tax Vol XVIII p 326 

(«) Upp\nyton v Tarrant (1861) 12 1 Oh E 262 

(<) Roth V tallen (1848) 6 Hare iSl Francis y Grover (1845) 5 Hare 39 
Ferguson y Livingston 9 I Lq B 202 ReAshwells ]\ill (18o9) lohn 

112 Re Nugent a Trusts {ISbo) 191 B Ir 140 If an annuity is chaiged on 
personalty only twelve years arrears may be recovered {Re AshweU a Will 
supra see Roch y Callen supra and p 85 ante) unless it is also secured by 
iroeoialty in which case twenty years arrears may be recovered {Francis v 
Grover supra and see p 77 ante) see Paget v Fdey (1836) 2 Bmg (no) 

679 The right of an annuitant to resort to the corpus is not within the Beal 
Propefty Limitation Act 1833 (3 A 4 Will 4 o 271 s 42 {Re Belton a Estate 
[1894] 1 I B 637) As to annuities charged on land and also secured by 
specialty see p 77 ante As to annuities geneially see title Bentohauqes 
AND Annuitils As to interest due to a surety on a contract of indemnity, 
see Scottish Provident Institution v Conolly (18934 31 L B. Ir 329 
(a) ^ p 107, post 
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skot i remamderman m an action of the nature of an equitable ejectment 
Arrears ot against the mortgagee cannot recover moie than six years arrears 
Kent etc of rent (b) 


Jlelief ag iiist 
forfeiture 


Benewal of 
Imgw, 


178 A lessee is not entitled to relief against forfeiture for non 
payment of rent or to have pioceedings stayed in an action to 
enforce such foifeiture, unless he pays all arrears of rent due (c) 

If a lease contains a covenant for perpetual renewal it seems that 
the lessee is only entitled to renewal on p lyment of all moneys due 
under the lease that ha\G not been paid no regard being had to 
lapse of time or any bt xtute of Limitation (d) 


(ill ) irreare of Interest Charge I on land or m respect of a Legacy 

179 The words ‘money clniged upon or payable out of any 
land or rent (c) aie to be read e\a( tly as if the cases of mortgage 
ludgment and lien had been emimeiatcd as m the Real Propeity 
Limitation Act 1874 (/) s 8 {q) 

Judgments 180 As regaids judgment debts no moie than six years 
arreais of inieiest can be ieco\eied whethei the inteiost la 
diiec‘ly secured by the judgment oi given by statute [h) 

Mortgages 181 A nioit^age of a l6^eIBlon^^y inteiest in the proceeds of 
within the the sale of land devised upon an absolute trust foi conveision la 

etntute iMthm the statute (t) but a moitf. ige of a rc\eisionary intciest in 

the lesiduaiy person il estate of a te titiix 'which was invested on 
moitgage of leal estate is not(;) 


“ Money 
charged upon 
land 


Money 182 If money is chiiged on a reversion m land, not moie 

char(,odon than «ix veais aireais of mteiest can be recovered bcfoie the 
lerereion possession by anj pioeeediug othei than an 

achoii on a eovrnant to pa-y (/) 

Hid many Lpsall 4 Cli D 141 0 A 

(c) Ste title Tamjtiid and Vol XMII pp o44 54o Ihe 

Coinevancing; Act 1S81 (44 i 4o ^lot c 41) s 11(b) has no application 
and It does not appt ii that any Statute of Liiriitation applies ihere is no 
dnect authoiity on this point m LngUnd but see Crefi y L(md<m ajtd County 
hat ^ mg Co (188o) 14 Q li X) 347 C A As to Iielaiid see Pe^tiial y Dunne 
(1SS)9IGLK 422 The court id aj impose teim a as a condition of relief 
to uni ei lessees see title Landlopd and Id vaxt \ol XVIII p 516 
{D ( ouiUniy v larler (1S61) 16 I Oh R 320 but see Land I aw (Ireland) 
Aot 18% (59 A 60 "V it t c 4i) s 16 Fyrey Toen (ISO S) 13 1 L i 69 
(f) Peal Property Limitation Act 18o3 (3 & 4 AVill 4 c 2/) s 42 scfo 
p h ante 

(/) 57 A dS Vict c bi 

^/) //entyv (1S42) 4 I Eq E 502 see hid land y Peatfidd ri9031 

1 Iv B 7o6 see p 8o ante 

(A; Judgments Act 1837 (1 A 2 Vict c 110) s 17 OHelly y Bodkin (1841) 
SI Eq K 390 Henry y ^mith supra I oley y Dumas (1839) Smythe 
1 8 Re litzgtrald M Donnell y Fdzgeicdd [1897] I I E 5o6 and see title 
Jt ugments Al d Okuers Vol XVm p 209 
(i) I € the Real Property Limitation Act 1833 (3 & 4 Will 4 o 27) s 42 
ctoBcnvyery Woodman Ex j arte Clarke (IBbl) L K 3 Eq 313 
{)) Smith V Htll (18^8) 9 Oh D 143 There is no Statute of Limitation 
^nich applies while the interest is reversionary {ibid ) As to a mortgage of 
personalty see Clarkson y Heuderson (1880) 14 Oh D 348 and see p 173 
pi f As to mortgiges generally see title Mortgage 

(/c) Vvnemi v (1841), 7 I Lq B 463 Sindatr n Jackson 
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183 If land is conveyed by a mortgage deed to hold until the 
mortgage debt with interest is repaid^ but there is no covenant to 
pay the debt and interest only six years arre irs of interest are 
recoverable (Z) The result is the same if the covenant m a 
mortgage deed to pay principal does not in teims extend to the 
payment of interest, and interest is only recoverable in an action on 
the covenant by way of damages 

184 In a foreclosure action the mortgagee can only recover six 
years arrears of interest, even if there is a covenant in the 
mortgage deed to pay inteiest(m) The same rule applies to 
analogous proceedings taken by a mortgagee to recover interest 
such as a petition or other proceeding to obtain out of court the 
proceeds of the sale of the mortgaged property (n), but not when 
the proceedings aie taken by the mortgagor or debtor and the 
mortgagee is simply resisting (o) 

In a redemption action a mortgagor can only redeem on payment 
of all arrears of mteiest (p) If the proceeds of the sale of mortgaged 


Benv 405 see Humhle v Humhle (1857) 24 Beav 535 539 Smith v Hill 
(^78) 9 Ch D 143 The -decision of Wood V 0 to the contrary effect in 
Wheeler v Howell (1857) 3 K & J 198 is not to be regarded as an authon ^ 
see Re Twmer Turner v Spencer (1894) 43 W E lo3 Re Lambeit e Estate 
[1906] 1 I E 220 0 A 

(i) Hodges v Croydon Canal Co (1840) 3 Beav 86 

(m) Sinclair v Jackson (18u3) 17 Beav 405 Hughes v Kelly (1843) 6 
I Lq E 28b Hunter Y Nockoldsmm 1 Mac &0 640 ^owndv Bc^Z(1861) 
31 L J (OH) 127 Re Lloyd Lhyd v Llcyd [1903] 1 Oh 385 401 0 A see 
rhwaitesY M Do7wugh{\SZ^) 2IEq E 97 In a foreclosure action the specialty 
debt will not be tacked so as to allow of the recovery of twelve years arreais 
[LowthianY (1790) 3 Bro C 0 162) except as against the heirs of the 
mortgagor when the heirs* aie bound by ti^speci^ty {EIvi/y Norvuood (18 j2) 5 
De G & Sm 240) As to loieclosure see lurther title Mortgage 

(a) Re Steads Mortgaged It states (18 jb) 2 Oh D 713 and see title 
Mortgage 

(^ Re Tloyd Lloyd v LUyd supra approving oi Edmunds v B augh (1866) 


Eq 418 and Re Marshfidd Marshfield v 


Hutchings (1887) 34 Oh D 
Oh D 713 an 1 


L ^ 

721 distinguishing Re Steads Mortgaged Estates (1876) 2 
overruling Re blaters Trusts (1879) 11 Oh D 227 and m part Bowi/er v 
Woodman Ex parte Clarke (1867) I E 3 Fq 313 see Re Rdton s Estate 
[1894] HE »37 

(p) Re Lloyd Lloyd y Lloyd^ supra Dingle y Coppen C<ipenY Dingle [189}] 
1 Oh 726 Re Lloyd I loyd v Lloyd sup? a only applies when the mortgage is 
a subsisting morigage and has not been barred by the Eeal Property limit i 
tion Act 1833 (3 & 4 Will 4 o 27) s 34 (Re HazeUine s Trusts [190S] 1 Oh 
34 0 A ) see p 155 post It only applies to proceedings in the nature of a 
redemption action (Re Owen Lewis Estate [1903] 1 I E 348) Questions 
have arisen as to the right of the mortgagee m a redemption action to tack 
a specialty debt as agamst the heirs of the mortgagoi who are bound by the 
specialty (see Elvy v Norwood supra) but m consequence of the decision 
m Re Lloyd Lloyd v Lloyd supra these cases it seems are now of bttlo 
practical importance As to the right of a plaintiff m an action m which 
only BIX years arrears are recoverable out of the land to recover out of 
the land tiie difference between six and twelve years arrears where the 
can recover sudi difference by a personal action against a third 
pexBon and the third person can recover it by way of mdemnity out of the 
see Hamsson v Dutgnan (1842) 2 Dr & War 295 Bymev JDwwnan 
(1846) 3 Jo & Lat 116 Willson v Leonard (1840) 3 Beav 373 If land 
18 charged with a debt but there is no nght of foreclosure and the debt is statute 
barred and the laud is m the hands of a trustee who enters into possession in 
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premises have been paid into court and the mortgagor Or hia 
representatives apply for payment of the surplus after satisfaction 
of the moitgage debt and interest, such proceedings are analogous 
to a redemption action and the application \vill only be granted on 
the mortgagor paying all arrears of interest (^) 

If a mortgagee sells the mortgaged property under a powei of 
sale, he is entitled to retain all airea s of interest (r) 

185 In ejectment by a moitgagee against a mortgagor the 
court has statutory (s) power to stay pioceedmgs and compel the 
reconveyance of the mortgaged lands to the mortgagor upon 
payment into court of all the principal moneys and interest due 
upon the moifcgage and of cobts In such cises all aneais of 
inteiest would apparentlv have to be paid by the mortgagor as in a 
redemption action 

In accounts between a moitgagor and mortgagee in possession 
the mortgagee is it seems bound to account for all rents and 
profits received during the time of his possession however long 
that may be (a) so thit all inteiest accrued due duimg that 
time would have to be brought into account but if on deduct 
mg the rents and profits from the amount due more than six 
years arrears of interest appear unsatisfied only six years arrears 
*vould be treated as due in a foreclosure action but all the 
ai reals of interest unpaid would be treated as due in a redemption 
action (b) 

186 If a pi 101 incumbrancer has been in the possesbion of any 
land or m receipt of the profits thereof within one year next before 
an action is brought by a person entitled to a subsequent incum 
brance on the same land the person entitled to sueh subsequent 
incumbrance raayreco\ei the aiieais of inteiest winch have become 
due during the whole time that such prior mcumbiancer was in such 
possession although such time mi'v ha\e exceeded the term of six 
years (c) But arrears of inteiest due for a period preceding the 
posse‘=» 8 ion of the prior incum biancei are not reco\erable by virtue 
of this provision (d) If a claim is bi ought by a person entitled to an 
incumbrance against a re'ver&ionei the possession of a person 
entitled to an mcumbiance on the estate of a tenant for life of the 


the interest of the persons entitled to the land and who is entitled in his own 
right to the debt on which nothing has been paid a reconveyance of the land 
may be ordered by the trustee to the persons entitled without lequiring the 
payment of the debt ^S/iea v Nome [1894] 1 I R lo8 C A ) 

^ 1 E(j 418 Be Lloyd Floyd y Lloyd 
practice in Ireland see Ae BlennerAasseii s 

1 ^tate [1911] 1 1 E 16 C A 

Tr) I^MarhJUld Marahjiell^f Hutchings A 34 Oh D 721 
(fl) Common Taw I rocedure Act l8o2 (15 A 16 Vict c %) ss 219, 220 see 
title Mortgage ’ 


S Hoed V Jhaston (18o6) 2 Jur (n b ) 729 

See p 101 ante As to anears of jointure due to a lointreBS who takes 
pissession m^Baiterahyy Rorhf >rt {IM^) 10 I l 4 q R. 439 
(c) Real Property Limitation Act 1833 (3 A 4 Will 4 o 27) s 42 The 
« V? iDcumbranoer here includes a judgment creditor [Emry v Smith (1Q42) 
2 Dr & War 381 390) \ ^ / 


(dy Montgomery Y ^thwell {XHiS) 2 Oon &Iaw 203 
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land during the hfe of such tenanti does not bring the case within Sisot s 
the provision (e) Arrears of 

An agreement between a puisne incumbiancer and a prior Bent etc 
incumbrancer in possession that the later chaige shall have — 
precedence over the earlier does not exclude the puisne incum 
brancer from the benefit of the proviso if he has no right to take 
possession of the land (/) If the owner of incumbered land 
takes an assignment of an incumbrance to a trustee for himself 
then although he is in possession, neither he nor his trustee 
IS an incum brancei within the meaning of the above piovision and 
a subsequent incumbiancer will not in such case have the benefit 
of it {g) 

187 If personal property is vested in trustees to secure an Effect of* 
annuity or a legacy the case is taken out of the Beal Property 
Limitation Act 1833 (/i) s 42 (i) but a trust to secure an annuity 
charged on land or rent does not keep alive a right to recover 
aireais which would have been barred had *^here been no such 

tiust (j) 

(iv ) Dower 

188 No ai rears of dower can be recovered by any action for a Arreargot 

longer period than sii. years (/ ) dower 

Stjb Sect 2 — Acknowledgments 

189 If an acknowledgment in writing of the arieais to which Acknowledge 
the Real Property Limitation Act, 1833 (/) s 42 applies (???) is 

given to the peison entitled to the aireais or his agent (n) signed 
by the peison by whom the arrears aie payable or his agent all 
arrears in respect of which the acknowledgment is gneii aie 
reco\eiable if sued for within six years after it is given (o) even 
it would seem if they accrued more than six yeais before the 

(«) Vvrvoent v Q^oiny (184'i) 1 Jo db Lat bJj see Smith y Hill (18*78) 9 
Oh D 143 

(/) Drought v Jones (1840) 2 I Fq R 303 

(0) Chxnnery Y Ava^is (1864) 11 II L Gas 115 

(A) 3 & 4 Will 4 c 27 

(1) SeoReBlachfard Blackford y Worsley 27 Ch D 676 andp 85 arde 

ih Eecd Propel ty Limitation Act 18^^ 4 (37 & 38 Vict c 57) s 10 see 

Hugrm v Coles (1884) 27 Ch I) 231 Re Montdlt s {Lari) Estate [1909] 1 1 B 
390 Re Drake s Estate [1909] 1 I R 136 and p 141 •post As to the law 
before the Act see Cox v Dolman (1852) 2 De G M & G 692 Snow v Rooih 
(1866) 8 De G M & G 69 C A As to annuities generally see title Reni 
OHARGBS AND ANNUITIES 

(A) Real Property Limitation Act 1833 (3 & 4 Will 4 o 27) ai 41 Bamford 
Y Bamford 6 Haie 203 

i i) 3 & 4 Will 4 c 27 

m) Seep 97 ante 

n) See flolland v Clarke (1842) 1 Y & 0 Oh Oas lol 

o)^With the exception of the points mentioned m this sub section the pro- 
visions of the Real Property Limitation Act 1874 (37 & 38 \ict c 67) s 8 
and of the Real Property Limitation Act 1833 (3 & 4 Will 4 c 27) s. 42 as 
to acknowledgments are so nearly alike that the same rules of construction 
apply, and the cases as regards acknowledgment decided under the first named 
provision apply to questions arising under the other see Re If lUtmaurtces, manors 
(1864) 16 t Ch B W and see p 98 ante 
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acknowledgment and e\en if it is given after the commencement 
of proceedings to recovei the auears (p) 

Theie is no provision in the Real Property Limitation Act 
1833 (q) s 42, as to part pajment of interest ( 7 ) and part payment 
of an instalment of inteiest or rent does not prevent the operation 
of this statutory provision as to the balance ( 5 ) 

An acknowledgment by a moitgagor that moie than six years 
an ears of interest are due on a tiist moitgage does not affect a 
puisne incumbrancer and such mcumbiancer is entitled in a 
foreclosure suit by the fiist moitgagee to redeem the first mortgage 
on payment of six jears airears onlj (t) 

An acknowledgment by one of two executors and dexisees m trust 
of leal estate against the wishes of the other that more than six 
\eais an ears of inteiest aie due on a mortgage, is not valid as 
against the estate (m) 


Part V — Land or Rent 

SrcT 1 — General Fffut of the Heal Pioptrtif limitation AcU 
lh33 and 1874 as 7 aids Land and Bent 

190 The penod of limitation for pioceedmgs for the recovery 
of land and of such mcoipoieal hereditaments as for this purpose 
are on the same footing as land which in the statutes (a) are included 
in the term rent is twelve vears from the time when the right 
fust acciued {h) 

^o meie entry on land nor continual claim made on or near it 
cm keep alive a light of entry which would otherwise be baned(c) 
All remedies for recovering land 01 rent which formerly existed in 
cases wheie the right of entiy is gone are done away with by the 


(p) Irt&iram v HaiU (1811) Long & T 1S6 As to an acknowledgement by 
the court on behalf of a lunatic see lie Wall er 7 Ch App 120 Tor 

fcims of acknowledgments see Encyclopsedia of horms and Precedents Yol I 
pp 102 19o 
{q) d&4^\ill 4 c 27 

r; As to othei provisions relating to payment see pp 67 79 92 seq ante 
^8) Asthury y Asthury [1898] 2 Ch 111 115 Payment of an annuity may 
prevent the annuity being barred under the Eeal Property Limitation Acts 
I8i J (3 & 4 WiU 4 0 27) and 1874 (37 & 38 Vict o 67) and yet only six 
^oars arrears may he recoverable because of the Eeal Pioperty Limitation 
Act 1833 (3 & 4 Will 4 c 27) s 42 (see Francta v Grover (1846) 6 Hare 39) 
(^) Boldwg y Zone (186)) 1 Be G J & Sm 122 see Chinnery y Evans 
Q864) 11 H L Cas 116 1 tu Leittn y fTiZsoH (1886) 11 App Oas 639 645 
PC A thury y Asthury stqtra 
(u) Asthury y Asthury supra 

(a) I e Eeal Pioperty Limitation Act 1833 (3 & 4 Will 4 o 27) Eeal 
Property Limitation Act, 18 <4 (3 i & 38 Vict c 67) seep 107 post 
(h) Eeal Pro^rty Limitation Act 1874 (37 & 38 Vict o 67) s 1, which was 
substituted foi the Eeal Property I imitation Act 1833 (3 & 4 WilL 4 o 27) a 2 
under which the period of hmi^ation was twenty years As to claims by the 
f lown which is not bound seep 159 post The Eeal Property Limitation Act^ 
1874 (37 & 38 Vict c 67) ( iico into force on the Ist Januaiy 1879 
( ) Eeal Property Limit ition Act 1833 (3 ft 4 WiU 4 o 27), se 10, U , see 
If I30,poef 
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&bolitlon of real actions (d) No light of entry or action can bo 
now taken away by any othei means than lapse ol time (e) 

When a sufficient period has elapsed to bir the right of entry, 
action, or distress the title in lespect of \shidi the light existed is 
simultaneously extinguished ( f) 

191 The time within which a light can be enforced is extended m 
ceitain cases of disability but in no case is the peiiod of limit itioii 
to exceed thirty yeais ( 7 ) 

Limitations aie pio\ided foi the claims of moitgagois ^^llel 0 
the mortgagees aie in possession (h) and for the cUiins of 
persons entitled to estates tail or remaindeis expectant on bucli 
estates (?) 

192 Pioeeedings in equity are Imiitcd to the peiiod as 

actions at law subject to exceptmis 111 ceitiin of friud 

and trust (j) 

Pioceedings in any spiiitual coiiit to lecovej: propeily must be 
brought within the sime peiiods as pioce^ding'a in tlio civil 
couits (k) 

Special limitations are piovided for cl urns of & 2 niitual and eleo 
mosynaiy coiporations sole to chuich pio^ierty and ad vow sons (1) 

193 The Real Piopeity Limitation Act lbS 3 (???) put am end 
to the doctiine of adverse possession in icftiuice to questions 
aiising undei that Act and, except in ichtion to landloid and 


(d) leal Piopoity limitation Act ISoJ (1 t 4 "Uill i c 2i) a 06 
which 13 repexkd by tho Civil Proceduio Acts r(])cil Act 1S79 (42 6c 46 
^lct c o9) but the repoil ^see thid a 4 (1)) is not to roMvo 01 icstoio 
any Ubage piactice piocedme 01 othci niattei or thing not existing, 01 
m lorce at the passing of the Act and see title Acrnox Vol Ipp33il No 
descent cast dibcontinu mce nor wai nnty will now detcjt any rl^^ht cl ^ntl^ 
{thid a 39) As to the meanirij^ of descent cast see ( o I itt 237 b Ik ( o 
on Beal A< tions 81 — 87 of discontinuance see Co 1 itt q 3 n b 
Roscoe on Beal Actions 13 — u3 Docd C(^jfry Itu 7i(lS32) llvev AM (k u) 
130 of warranty seo Co Litt 1 39>l) 1 u Abr tit AV irrant> 

(c) lines weie abolished by the lines 'ind Lccoveiies let I 60 (3 A 4 

Will 4 c 74) see title Beat Phopfiiti AND CiTviiELS Pr\j 

(y) Beal 1 ropertv I imitation Act 18o3(3A4Will *1 c 2/) s 31 seep li 
post The right of a loid ot the man 01 to sci/e qnovsque is a right ot enti > 
within the meaning ot the Beal 1 loperh T imilition Act l8o3 (o A 4 1 1 1 

c 27) see title CoiYHOLUS \ol Mil p oS 
(flf) Beal Preperty limitation Act 18/4 ( 3? A 38 \ ict c oi ) s 3 > 00 

pp 133 134 post 

{h) Beal Piopeity Limitation Act IS <4 (37 & 38Yict c j/) s / As to the 
claims of moitgagees seep llo pod 

(t) Beal Propel ty Limitation Act 1833 (3 & 4 Will 4c2/)ss’122 Ttil 
Pi operty Limitation Act 18/4(3/ A 38 Vict c 57) s b seep 13o post 
(j) Beal Property I imitation Act 18S3 (3 A 4 \v ill 4 c 2/) ss 24 — 27 ee 

title Equity Vol XIII pp 166 lb7 17u andp 169 pod Suits in equity had 
not been expressly mentioned in previous Statutes ot I imit ition 

Beal Property Limitation Act 1833 (3 & 4 Will 4 c 7 s 43 and see 
title Eoolesiastical Law Vol XI pp o89 o90 As to the jurisdiction of 
the eoolesiastical comts see tbtd p ol2 and title Lxecuiobs asd Adminis 
tratQRS Vol XIV p 152 Tiffies have now been commuted (see p 109 
past) and cannot now be the subject of suits in the ecclesiastical eourts 
(4 Beal Property limitation Act 1833 (3 & 4 WiB 4 c *’7) ss 29 — 33 
(m) 3&4 WxU 4,c 27 
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tenant (n) inortgagore and moitgagees (o), advowsons ( j^), aiid 
trusts (g^) ti^e only question under the Statutes of Limitation in 
force with ref,ard to land or rent is whether twelve yeais have 
elapsed since the claimants light accrued whatever be the nature 
of the possession of the present bolder (r) 

Sect 2 — Definitions 

Sub Sect 1 — Land 

194 “Land in the Real Pi operty Limitation Aits 1833 and 
1874 (8) includes manois messuages, and all other coi poieal here 
ditaments whatsoever tithes other than tithes belonging to a 
spiiitual 01 eleemosynaiy corporation sole and any share estate 
or interest in such heieditaments oi anj of them whether such 
interest is a freehold or chattel interest and whether freehold or 
copyhold or held according to any other tenure (a) 

L nd does not include any incorporeal hereditaments except 
those tithes which do not belong to spiritual or eleemosynary 
corporations so\e(b) nor an advowson in gross and an action for 
the foreclosure or redemption of the moitgigo of an advowson is 
not within anj Statute of Limitations (c) 


(n) Seep 127 pod 

(o) See p 145 post 
(pj beep lo^ post 
(<7 ) Seep l 2 o post 

(r) Nepean y Died Km jht (1631) 2 M tSL W 894 2 Smith L C 11th ed 
65S 6o/ Ex Ch As to adveise possession before the Keal Property Limitation 
Act 18o3(3&4Will 1 c 2 ) seelaylcrd Atkynsy Horde {Viol) 1 Bun 60 
IL L and notes to 2 Smith T C 11th ed 649 iicotty Vecrow (1843) 3 Dr &War 
3ss 405 0 Sulhvan y M Hueeriy (1839) 2 I L B 89 94 Doe d Jcnes v 
n lhams (18o6) o Ad & 1 1 291 296 OuUey v Doe d Taylerson (1840) 11 
Ad &L1 1008 1026 But see pp 12u 12S 148 lo4 
(3) 3 & 4 'W ill 4 c 27 36 & o7 \ ict c oi 

(a) Eoallropert) Limitation Act 183 > (3 t 4 Will 4 c 2i) s 1 As to the 
meaning of the terms freehold and chattel inteiost see title Efvl 
Pkoi ER I Y AM) Chattels Beat As to the meaning of land compare title 
I vNDLOix) AND Tenant Vol XVHI pp 411 41 
(h) In Mellish y Brooks (1840) 1 Beav 22 it was held that turnpike tolls 
(see title Highways Streets and Bridges Vol XVI p 62) were not land 
within the meaning of the Beal Property Limitation Act 1 833 ( 3 & 4 Will 4 
c 27) s 42 and the decision is appbcable to the whole of that Act and to the 
1 eal Property Limitation 4ct 18/4 (37 & 38 Vict c 67) Land in the Beal 
Property Limitation Acts 1 833 (3 & 4 Will 4 c 2 / ) and 1874 (37 & 38 \ ict c 57) 
includes minerals and a right to mineral strata by lapse of time can only be 
gained under these Acts see WtlJimon v Proud (1843) 11 M & W 33 As 
to the meaning of tithes in the e Acts see Ely [Dean) v Bhss (18t;2) 2 De G 
M & G 459 Ely {^Dean) y CasA (1846) 15 M & W 617 Shannon (Lord) y 
Hodder (1837) 2 LI B 223 Shannon {Lord)y Stoughton (1841) 3 I L B 621 
Ex Ch Shell y Incorporated Society for the Promotion of English Protestant 
Schools in h eland (1847) 10 I Lq B 411 see also hunbury y Fuller (1853) 9 
Ex^h 111 The Tithe Act 183^ (2 & 3 Will 4 c 100) which deals with the 
time required for the exemption 01 discharge of land from tithes is unaffected 
by the Beal Proj^ty Limitation Act 1833 (3 & 4 Will 4 c 27) and see title 
Ecclesiastical Law Vol XI p 744 Sheil v Incorporated Sotnety for the 
Promotion of English Protestant Schools in Ireland supra As to tithes generally! 
see title Ecolesiastioai Law Vol XI pp 742 et sea 
( ) Brooks V MueMesion [1909] 2 Oh 619 522 As to the effect of delay m 
such a case, see p 1*"3 post 
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An action bi ought by a widow to obtain an assignment of dower 
IB not an action to recover land within the above provision (d) 

Sub Sect 2 — Jen/ 

196 Ceitam incorpoieal heieditaments are included m the 
Real Property Limitation Acts 1833 and 1874 (e) under the word 
'rent which extends to all heiiots and all services and suits for 
which a distress may be made and all annuities and periodical 
sums chaiged upon oi pajable out of any land in England or 
Ireland except mod uses or compositions belonging to a spiritual or 
eleemosjnary corpoiation sole ( / ) 

Rent IS frequently used in the Real Pi opeity Limitation 
Acts, 1833 and 1874 (^) in close conjunction with land ( land 
or rent ) and when so used does npt mem lent leseived on leases 
for ^eais (h) but rent existing as an mheiitance distinct fiom the 
land(i) Ihus, a peison entitled to the ie\eibion expectant on the 
determination of a lease may distrain for the rent theieby leseived 
at any time during the existence of the lease although no payment 
of such rent has been made for moie than twelve years ( 7 ) and 
this IS the case also with legaid to penal rents (/) 

In some places m the Real Propeity Limitation Act 1833 (1) the 
woid rent is used in the sense of rent leserved and sometimes (wi) 
18 thus used m the same section as lent that is rent existing as an 
inheritance distinct from the land but when rent is used m con 
junction with the woid land ( land 01 lent ) it always means 
rent existing as an mheiitance and nothing else 
In the Real Pi opeity Limitation Act 1833 (w) s 42 rent means 
both rent existing as an inheritance and lent reserved hence 
although no length of t me will bar the right to lecovei rent leseived 
by a lease, so long as the lease under which it is reserved exists, 


(d) Wtllfarnsv Thomas [1909] 1 Ch 7U 0 A overruling v bmHh 

(1866) 6 GifP 37 No Statute of Limitation applies to such an action As to 
dower generally see title Real Pbopektx am) Chattels Real see also title 
Husband Ai^D WIFE Vol XVI pp 407 448 and compare p 103 a?t€ 

(e) 3 & 4 Will 4 c 27 37 & 38 Vict c 67 

(/) Real Propeity Limitation Act 1833 (3 A 4 Will 4 c 27) s 1 An 
annuity charged cn land in aii^ other counti> than England or Ii eland is not 
within the Peal Property I inntition Acts 18i3 (3 & 4 Will 4 c 27) and 18T4 
(37 & 38 Vict c 50 (^1^^ V JJacre {lord) (187b) 3 Ch D 29o) 

(^) 3 & 4 Will 4 c 27 ss 3 4 i—9 12—14 IS 20—22 24—26 29 34 42 
37 & 38 'Vict c 67 ss 1—3 0-8 10 

(h) Seo title Landiobd AND NANI Vol xvni pp et seq 

(f) Grant V L/Zm(1841) 9M AW 113 Domyan'^ N till {1881^) 161 P Ir 
309 oompaie p 99 ante 

(j) Grant v Litis supia lJuincs v lumley (180S) 16 "W R 6<4 see 
Ctoslne V ^ugrue (184t)) 9 I I P 17 Jaike y WLoughhn (I80I) 110 
I R 186 Spratt v bherlod (18j 3) 3 1 C L R 69 The opinion to the 
contrary expressed m Doe d Mannion v Bingham (1841) ill R 4ob, is not 
now to he regarded as authoiitative As to the effect of payment of lent to a 
peison wrongfully claiming the reversion seep 128 post 

‘Vi Daly V Bloomfield {7 01 d) (1842) 6 I L R 65 

l) i & 4 Will 4 0 2/ 

m) See e q %bid ss 8 9 

m) 3 a 4 Will 4 t 27 limiting the amount of arreara of rent hscoverable 


Seot 2 
Definitions 


Rent 
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yet the amount of arrears recoverable is limited in the same way 
as arrears of rent existmg as an inheritance (o) 

The limitation prescribed by the Eeal Property Limitation Act, 
1874 (p) s 1 applies not only as between persons claiming an 
estate or inieiest in the rent as an inheritance but also as between 
the owner of such rent and the owner of the land out of which it 
Hsues and therefore such rent will become extinguished by non 
payment (q) 

196 Although heiiots(/) aie expressly mentioned m the inter 
pretation clause of the Eeal Property Limitation Act 1833 («) as 
included in the ord rent yet they are not within those provisions 
u hich bai and extinguish the right of a person entitled (t) Bents 
Tihich aie pa\able at gi cater intervals than twenty years are it 
Boems within the same class and are not within the definition (u) 

197 Beliefs it seems are not suits and seiMces within the 
woid *ient as defined by the Eeal Property Limitation Act 1833(a) 
and as they aie payable on exents which occur at unceitain 
intervals they are not peiiodical sums of money within the 
definition of rent(^) 

198 Quit rents whether aiising out of freehold (c) or out of 
copyhold (d) lands aie within the definition of lent So also aie 


(o) See pp 9 / 99 ante 

(p) 3^ Au 3b Vitt c 07 

(g) Eeal Pioporty Limitation Act lSi4 ^ 58 Vict c s 1 lb il 
El opeity limitation Act 1831 (3 AL 4 Will 4 o 2<) s 34 De Btaaxoir v Own 
(ISoO) SExch lb6 Ex Oh James y Salter 3 Bing (n 0)544 Manning 

V l helpa{l%o^) 10 Lxch 59 see Dozier v Dower lo L E Ir 264 he 

Jhal e 6 Fstate [1909] 1 I E 136 Be Maunsell a Esta e [1911] 1 I E 271 But 
a^itoanannmtychaiged on land and secured by an express trust seep 141 post 
(r) As to the nature and incidents of henots see title Copyholds Vol VIII 
p] 3/ c# seq 1 Scnven on Copyholds 3<0 — 375 3id ed 438 6th ed 211 
tn ed 24 1 2 Watkins on Copyliolds 167 4th ed 191 feugden on the Statutes 
relating to Eeal liopcrty 2nd ed 18 Chichester (T art) v Hall (18 il) 1 < I T 
(o 8 ) 121 

(«) 3 ^4 Will 4 c 2< e 1 see p 10 < aide 

(t) Eeal Propel fc} Iiimtition Act 1833 (3 A 4 Will 4 c 2i) s 34 Eeal 
Pioperty Limitation Act 18 <4 (37 &38Vict c 57) b 1 ZoHche{L<yrd)Y Dalhiar 
(1875) I E 10 Lxch 172 express y decides that the taking of a heiiot due by 
c astom 18 not within the EeaJ Property Limitation Act 1833 (3 A 4 Will 4 
c 27) s 2 (now the Eeal Property Limitation Act 18/4 ("57 & 38 Vict c 57) 
p 1) Ae to henot service the right to recover a particular heriot by distress or 
jction may be barred under the Eeal Pioperty Limitation Act 1833 (3 & 4 
Will 4 c 27) s 42 within SIX ^ ears of its becoming due (see rp 97 99 ante) 
hut see Zomhe {Lord) v Dalhuic supra at p 180 It is doubtful whether henots 
any kind are within the Eeal Property Limitation Act 1874 (37 A 38 Vict 
c o7) s 1 or the Eeal Property Limitation Act 1833 (3 A 4 Will 4 c 2() 
s-i 3 34 42 {Zouche {Lord) \ Dalb ac supra Owen v De Beauvoir (1847) lb 
A[ AW 617 666) and see title Copyholds Vol VIII p 46 It was held 
under stat (1»>40) 32 Hen 8 c 2 that neither henots nor any accident^ 
s< 1 vices which might not become due within tho time limited by that Act weie 
included within its provisions {Lml s Case (1o7j) 4 Co Eep 8a 10 b Co latt 
116 a) 

(«) See Z niche {Lord) v Dalhiac supra per Kelly OB at n 178 
(a) 3 A 4 Will 4 0 27 s 1 ^ ^ ^ 

(5) As to the nature of reliefs see title Copyholds Vol VIII p 45 
(t) Owen V D$ Beauvoir supra Chichester {Earl) v Hall supra 
(d) BiMtt V M^threngton {£arl) [1893] 2 Oh. 497 
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iuch soivioea due for the holding of laud as cleaning the parish Sbot 2 
church, or ringing the church bell at stated times, these being Definiticna 
services for the omission of which a distiess might be inade(^) Vari"T" 

199 A tithe rentcharge(/), except one belonging to a spiritual 

or eleemosynary corporation sole (g) is sub]ect to the provisions of Tithe rent 
the Tithe Act 1836 (/<), within the Beal Propeity Limitation Acts ^ 

1833 and 1874 (i) and not only do the latter apply as between rival 
claimants to a tithe rentcharge in lay hands but such tithe 
lentcharge is liable to be extinguished by non leceipt for twelve 
jeais (A) 

Sui Sect 3 — Person * 

200 ' Person in the definition clause of the Real Property Peison 
Limitation Act 1833 (Z) includes a body politic, coiporate 0 
collegiate, and a class of creditors or other persons The poor o£ 

a palish constitute a class of persons within the meaning of 
that Act (m) 

Peison thiou^h whom another jierson is said to claim means Person 
any peison b} tliiough or undei, 01 by the act of whom the ut^hwbom 
person so claiming became entitled to the inteiest claimed as hen 
issue m tail tenant by the cuitesy of England tenant in dower 
successoi, specjal or general occupant executor admmistiator 
legatee, husband assignee appointee devisee or otherwise and 
also any person who was entitled to an estite or interest to wbicli 
the poison so claiming 01 some peison through whom he claims 
became entitled as lord by escheat (n) 

Sficr 3 — Periods of limitation 

201 No person can make an entiy or distress or bring an TwlIvc years 
action to lecovei any land or rent (o) except within twelve jears iimiution 

(e) i)oe d Fdney v Benham (184')) 7 Q B 9<6 Co Iitt 96 b Bee Dee d. 
lioli7ison V Iltnde (1843) 2 Mood & II 44 J 

(/) See title Ecole iasticai Taw Vol XI pp 7P c/ 9fq 

g) See p 10b ante and p 162 2 )oat 

h) 6 & 7 Will 4 c 71 

' , 3 & 4 Will 4 c 27 37 & 38 \ict c 67 

(/) Iruh T and t( mmisstun \ Oraft (lSb4) 10 A] p Ca«< 14 huhlandiem 
vn\88i(m V Byan [1900] 2 11 ob5 C A see Ii^sh land Comwts^ton v 
J»n^m(lS88) 24 T 11 Ir 40 Sheil v hicf)r 2 )orat€(l ^ofiety forthe Prom Uon of 
t ngluh Protestant Schools tn Ireland (1817) 10 I Iq R 411 to the coiitrir> 
effect IS not to be regarded as an authority As to tithes lu the City of London 
iee title Ecoiesiastic VI L\w ^o\ XI pp ^45 <o3 

(/) 3&4 Will 4 c 2/ 

(m) Mary Magdalen Ci liege 0 r ford {President etc ) y 4 G (I8c)7) 6 11 L 
( as 189 The oveisoeis of a parish may as trustees acquiie bv the statute a 
t tie to land ovei which the inhabitants of the parish foi the statutory period 
have exercised rights of ownership {Haigh v nest [1893] 2 Q B 19 C A ) 
bee U tmbledon and I utney Gominxms Conseivatcns y AicoZ (18)4) 10 T L R 24< 

(n) Real Propeity Limit ition Act 1833 (3 & 4 Will 4 c 27) s 1 

^poiutee means here appointee under a general power of appointment 

not it seems an appointee under a special power of api ointment when the 
power of appointment is not in substance created by the appointor himself 
(Be Deuon a {Earl) Settled Estates^ White v Damn {Earl) Be Steer Steer f Dobell^ 

[1896] 2 Oh 662 670) 

(o) As to the meaning of these words, see pp 106 107 ante. 
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next after the time at which the right to make such entry or distress 
or to bung such action has first acciued to some peison through 
whom be claims or if such right has not accrued to any person 
through whom he claims within twelve years next after the time 
at which the right to make such entry or distress or to bring 
such action has first accrued to him (p) 

Sect 4 — If hen lime heqius to Bun{q) 

Sub Seot 1 — Dispossession or Dtscontinuance of Possession hy Righifal Owner 

(i ) / and 

202 If a person claiming land oi some person through whom he 
claims has been in pofasession ni in leceipt of the piofils of such 
lander) and his while entitled theieto been dispossessed or has dis 
continued such pobsesbion or leceipt liis ri ht is to be deemed to 
have hi st acciued at the lime of buch dispossebSion or discontinuance 
of possoSbion or at the list time at which any such profits were 
leceived (n) 

203 Dispossession is where a person comes in and puts another 
out ol possebsion , discontinuance of possession is where the person 
dn possession goes out and another peison takes possession (h) 

ihe tiue test whether a rightful owner has been dispossessed or 
not 18 whether ejectment will he at his suit against some other 
person (c) The iightful owner is not dispossessed so long as he 
has all the enjoyment of the piopeity that is possible (f0» and 


(р) Boil Property T imitation Act 18/4(37 1 Vict o 5/) a 1 \s to the 
meaning of pereon tbrongh whim he chums see p 109 a7ite 

(/) ihe time at 'which the right to mike an entry etc accrues is defined m 
certain cases in the Eeal Property Limitation Act 18^3(3&4Will 4 c 2 ) 
bs 3 — 8 and in the Real Pioperty limitation Act 18/4 (37 A 38 Vict c 57) 

8 2 The Real Property Limitation Act 1833 (3 & 4 Will 4 c 27) a 3 consiata 
of five branches the first of which deals with dispossession or discontinuance of 
possession by the nghtful owner (see the text mjra) the second and thud with 
wiongful possession on death of or alienation by the iightfui owner (see 
p 114 post) the fourth (as enlarged by the Real Propeity I imitation Act 18 <4 
(If & 38 Vict c 57) 8 2) with future estate (see p 116 poa^) and the filth 
with forfeitures end bierches of condition (see p 121 7 >Oi<) 

(r) As to receipt of lent being leceipt of profits seep 113 post I? or the 
definition of land see p 10b ante 

(a) Real Piupoity Limitation Act 18 3 (3 d, 4 Will 4 c 27) s 3 see Ouen 

V De Deauicir {1^4i) 10 M AW o47 u04 

(/) lat/is V Diiaton (18S0) 14 Ch IJ 537 per Fry J at p o40 Littledah 

V Lxterpool College [1900]] 1 Ch 13 0 A 

(с) As to wliat the plaintiff in su(h an action must allege and prove see 
DiwhtST 1 enri yn {Lord) {IH S) 4 App Caa ol Danfordv McAnulty {\886) 
b App Ca^ 4 j6 lavlord Ailyns v Horde (17ui) 1 Buir 60 H L Nepean v 
J) e d Knight (1837) 2 M A W 894 and the notes in 2 Smith L C 11th ed 
618 Pooler Griffith {\hC4) 151 C L E 239 2/1 286 Px Ch Cole Law 
and Practice m Ljectment 6 As to the action of ejectment see title Aorioi^ 

T ol I pj> 34 46 As tr the enforsemeut of a judgment for the recovery of 
possession of land see title Execution Vol XIV p 76 As to actions by 
landlori against tenant for recovery of land see title Lakdlokd aad Tenanp 
Y ol XVin pp 6u8 559 

^d) ToUmhamy (1861), 12 I OLE 376 ReiUyy OTompaon (187/), 



Paki V —Land or tlENf 

where land is not capable of use and enjoyment, there cto be no 
dispossession by mere absence of use and enjoyment To con 
stitute dispossession acts must ha\e been done inconsistent with 
the enjoyment of the soil by the person entitled for the purposes 
for which he had a ii^ht to use it {e) 

Mere going out of possession is not enough in order that 
the statute ma> opeiate there must be not only going out of 
possession on the part of the owner but also actual exclusive 
possession for the stitutory period by someone else to be pro 
tected (/) If a peison enters on the land of another and before 
he has acquired a title andei the statute abandons possession no 
one else then taking possession the iightful ownei is in the same 
position as if no intrusion hid taken place (< 7 ) Fnithei the dis 
continuance of possession must be by a person entitled to such 
possession (h) 

204 The mere fact that land is taken under the Lands Clauses 
Consolidation Act 1845 (i) for the purposes of a public undei 
taking and is not supeifluous land does not prevent a person 
who has evclusive possession of such land for the statutory period 
from acquiring title under the statute (A), and the fact that a 

111 IS 0 L 238 247 2 ol Leigh's t/ac/c(1879) o Lx D 264 0 A lie Du figs 
Latate [1897] 1 I R 30/ 0 A 

( ) Leigh s Jad supra per CoiTON L J at p 2/4 and per BiiAMWELL LJ 
at p ^/3 BtQ he Duffy s I stite s//;ra I e \ ernm a t state [1901] 1 I U I As 
examples of whit acts do and what do not amount to disposses ion see A orton v 
Liidonaud Lirth Western Ra I Co (18 9) 1 3 Ch D 26b 0 A per JaMPS 1 J 
at p 2/1 11 oveiiuliii^ bearhy v Iittenhain R tl to (1868) I R 5 Lq 
409 I litUdale v Liverp ol i( liege [1900] 1 Ch 19 C A hynoch Ltd y 
Roulands (1911) 06 Sol J 61/ (strip of land) Marshall v laglor [1895] 

I Ch 641 C A (hedt,e and diteh) '^eddon s bm th (1877) 3b L T 168 

0 A Haigh y 'West [18J3] 2 Q 13 19 0 A (road) Smith v Sio/ca (18b ^) 

38 L J (q B ) 306 (giavel pit) Beaufort {Dale) y Atrd (1904) 20 I L R 
602 Fhilpot V Bat/i (1906) 21 T T R 634 C A compare ford Adv cate 
y ioung North British Rati Co v (188/) 12 App Cas o44 6o3 I wd 

Advocates Blantyre {Lord) (1879) 4 App Cas 7/0 /91 Re let tons I late 
[1901] I I R 1 Van Di erne I s Land to s fable tajeM rxne Boatd [190b] 
A 0 02 P 0 (foreshore) IhiUifSin v Oihhon (1871) 6 Ch App 428 

Haddington y Naylor {1009) 60 L T 480 Stednins bmith (184/) 8 ] &B 1 
(wall) Bohhett y South I astern Rail to(lS 8 ^) 9Q B D 424 bee b 0 
[1882] W N 92 C A (coal biding on railway land) Hindsons Ashlg [1896] 

1 Ch /8 87 [1896] 2 Ch 1 C A (dr^ n\er bed) fosters Watbhngton irban 
Cimnal [1906] 1 K B 648 6/1 C A (oyster beds) 

(/) M Donnells M Kinty (181/) 10 1 L R 614 Smiths Lloyd (\Sb4) 9 
Exch o62 o72 Agency Co s b/iori (1888) 13 App Cas 793 P 0 (Itbsons 
TrMe(188/) 36 W R 409 

{g) Agency Go s bhart supra see Wtlltsy Howe {Earl) [1893] 2 Ch o45 
0 A- Re Duffy s Estate supra 

{h) The discontinuance of an estate tail worked by the tortious feofTment of 
a tenant m tail was not a discontinuance of possession by the person through 
whom the issue in tail claimed within the meaning of the statute (see p 109 
ante) so as to make time begin to run against the issue from such feoffment 
{Remington s Gannon (18o2) 12 0 B 18 33 Ex Ch see Abergavenny {Lari) 
V Brace (1872) L R 7 Lxch 146 Bohhett y South Eastern Rail Co (1882) 
9 Q B D 424) 

(t) 8 & 9 Yict 0 18 

Ih) Bohhett s South Eastern Rati Co supra Norton s London andNrth 
fTwtera Rati Co, swjpra, Midland Railway y Wr%gU [1901] 1 OR 738 
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dorporatioD is prohibited by a local Act from letting or selling 
any part of an estate except on the fulfilment of certain con 
ditions does not prevent the btatute from operating against the 
corpoiation ( 1 ) 

205 The exclusive occupation of a npace undergiound though 
without kno>\ledge of the owner of the land will gi^e a good title 
under the statute (ni) 

A pel son may be in possession of mineb without any user of 
them, while anothei person is in possession of the surlace («) An 
owner of land who sells it rt (i\ing the minerals though he 
gives up possession of the faiuface leiiiains in possebsion of the 
mines m such case non usci is of itself no abandonment of 
possebsion and no mattei hov^ long such mines lemain unworked 
oy the ownei the ^ight is unhaiicd so long \s thev are not woiked 
by anyone else (o) If however the owubi of the suiface or a 
otranger woikb the nnneialb that amounts to an actual pobsession 
by the peison woil ir ^ them and a di posbossioii of tlie ownei of the 
inineials(p) But peisons woiling pait of mines oi opening 
a particulai qiianv do not nt cessarih have possession of tlie con 
tinuoub field of mineials oi quairies of which the p ut woiked foims 
a poition (q) The nieic wif»n„tul taking of mirieials does not 
amount to taking posseub on of the mine If a inme is dis oveied 
from the suiface and held i)> a different ownei no presumption of 
possession of the whole of the mine an i.s from the tact of posses 
Sion of a psit It is it seems m each case a question of fact to 
what extent b> ictu il worl ing of the mines possession has been 
gained on the one side and lost on the otliei 

Where there has been no seveianee of title to the mmeials 


Po6‘^esPion for the statutory peiiod of the suiface of land over a tunnel belonging 
to and u'^ed by a railway com] any gives to the occupier of the suiface a title 
to the surface and so much of what is beneath as is necessary for the enjojment 
of the surface subject to the light of the i iilwa> company to the tunnel and 
so much of the undeiljing oveilyin^ and neiiljing strxta as is necessary for 
the due and proper enjoyment of the tunnel (MtdlautJl Railway v TT rigl t [1901] 
1 Ch 738) As to superfluous lands see title CowiULSORi Pubcuase of 
I VND Aim Compensation Vol VI pp 2b et seq 
f^l) Brighton Corporatun v Brighton (juardxans (18b0) 6 C P I) 368 

(m) Raim v Buxton (18®»0) 14 Ch D 637 Betan v London Poriland Cement 
Co (1892) 67 T I 615 

(n) See title Mines Mineiiat*^ and Qu^Rnirs 

a M D nnell v JIf (ISJ i) 10 I L K ol4 Smith v Lloyd {IS6A) 9 
662 hei/se v Powtll(lBo6) 2 E A B 132 see (Seaman v Vawdrey 
(1810) 16 Vee 3% Adatrv S/ja/<oe (undated) cited by Lord Lldon LO m 
Voruay y Am;e(1812) 19 Ves 144 at p 156 Hodglnnson v //eicAer (1781) 
i Doug (ic B ) 31 low Mi or Co v Stanley Coal Co (1876) 34 L T 186 C A 
(p) Rich d Cullen [Lord) v Johnson (1740) 2 Stia 1142 As to minerals 
ander copyhold land see title Copyholds Vol VIII pp 22 et seq Keyse v 
linvell sujra 

[q) M DorneR v M Kiniy supra Dartrnouth [Earl) v Spittle (1871) 24 L T 
6/ Low Moor Co v Staidey Coal Co supra compare Wild v HoU (1842), 
9 M & W 672 Lord Advocate v Wemyss [1900] A 0 48 68 
(r) Dartmouth {Earl) v Spittle supra per Pigott B at p 68 Thompson v 
JFtvJeman [1907] 1 CSh 460 Olyn y HowelL [19091 1 Ch 666 see Ashton 
9lo^A(X877) 6 Oh D 719 ^ 
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j}o(iMBSiott of the snrface foi the statutory period gives a title to tlie sbot 4 
mmerals («) When Time 

206 If a peison enteia into possession of land under a lease 
which IS absolutely void and pays no rent this is a discontinuance 
by the owner of the hud and the statute will lun against the 
owner from the time that the possession undei the void lease 
begins (<) 

207 The seizure quousque of copyholds by a lord of a manoi (a) Seizure 

15 a dispossession of the person entitled to be admitted (b) qwuigiie 

208 An owner who actually occupies land is in possession of What 

it If he does not actually occupy it, but puts someone else m coi^stitutes 
to occupy it foi him without creating any kind of tenancy then the 
owner is equally in possession (c) and he is also in possession and 
in receipt of the piofits of the land if he farms it by a bailiff (d) 

209 The receipt of rent payable by any tenant from yeai to >eir Receipt of 
or other lessee is as against such tenant oi lessee or any peison profits of 
claiming under him but subject to the lease to be deemed the 
leceipt of the piohcs of the land for the purposes of the Real 
Propel ty Limitation Acts 1883 and 1874 (e) and receipt of the 

profits of the land is throughout these Acts(e) tieated as equivalent 
to actual possession (/) If a mortgagee of land on lease leceives 
the rent ie8ei\ed for twelve jeais the mortgagoi s right to redeem 
will be baried and the mortgagee will gam a title to the reveision 
as against the tenant who m\kes the payment (g) 

(u ) Befit 

210 If a peison claiming rent or some person through whom Discon 

he claims has in respect of the estate or interest claimed been in tmuanLe of 
receipt of such lent and has while entitled thereto discontinued 
such receipt the right is deemed to have first accrued at the last 
time at which any lent was so received (/t) A distiess made 

(a) Seddon v Smith (1877) 36 I T loS 0 A 

(t) Magdalen Hospital (^President and Qoternora) v Knotts id) 4 App Cas 
324 

a) See title Copyholds Vol VIII p 57 and see ibid pp 52 68 

>5 Walters V 11^655(1870) 6 Ch App 5U 

(cj See Peakin v [1895] 2 I E 359 

(a) See Sugden on the Statutes relating to Beal Property 2nd ed 47 Grant 
V Kilts (1841) 9M &W 113 12S 

(«) 3 A 4 WiE 4 c 27 37 A 38 Yiot o 67 Bee Beal Property Limitation 
Act 1833 (3 & 4 Will 4 o 27) b 35 and see Sugden on the Statutes relating 
to Beal I^roperty 2nd ed 47 Por the definition of rent see p 107 ante 

(/) A demise at will reserving rent is it is submitted a lease within the 
meaning of the Beal Propeity Limitation Act 1833 (3 & 4 Will 4 o 27) s 36 
(see the text supra) and consequently it seems payment of rent to the 
reversioner would preserve his title from being barr^ by the Beal Property 
Limitation Act 1833 (3 & 4 Will 4 o 27) s 7 see p 123 pest 

(ff) Ward v Carttar (1866) LB 1 Eq 29 Markmck v Hardtngham (1880}, 

16 Oh D 339 0 A 

(A) Beal I^perty Limitation Act 1833 (3 & 4 Will 4 c 27) s 3 Bent 
here means rent as an mhentance and not rent reserved see p 107 ante 
This provision, m the case of the discontmuanoe of receipt of rent makes the 
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subsequent to the extinguishment of rent is unlawful m every CAs 6 
in which rent is extinguished by the operation of the statute, no 
arrears aociuing due befoie the day on which the extinguishment 
takes eflect can be recox eied after that day because the rent is 
extinguished as fiom the day on which tlie statute began to run, 
not as fioui the last day of the stitutor^ period of limitation (i) 
lo constitute a discontinuance of the leceipt of rent there must 
be an omission by the ptison entitled in not applying for the rent 
01 negleet ng to enfoice his lemedies with knowledge that payment 
has not been made (/ ) 

Wheie land subjeet to a rentcliaige is divided and ccines into the 
occupation of difteient peisons and the ientchart>e is paid by the 
oecupiei of one pait of the land and the occupiei of another pait 
does not make anj px>ment oi acknoxxledgment and is not distrained 
on foi moie than twelxe xeai^ theie is no dispossession of the 
owner of tie leutchaige as iCj^xids the pait in i^siiect of which 
no payment has been made by the occnpici foi a rentcharge is 
entire and issues out of all and evciy portion of the piemises 
charged ( 1 ) 

Suu Seci 2 — Death of or AlunaUcn hy JhpJitful (hiner 

211 AMieie the person claiming land or rent claims the estate 
or inteiest of some deceased person who has continued in possession 
01 in receipt of the piofits of the land, oi m receipt of the lent in 
lespect of the same estate oi inleiest until the time of his death, 
and lias been the last peison entitled to such estate oi interest who 
his been in such possession oi receipt the light of the peison 
cl liming 18 deemed to haxe first accrued at the time ot such 
death (??0 

time bopm to run before any ii^ht to make an entr^ or di tre s or to bnng an 
action his actually accrued (Ouni v Dt Beauiotr (184/) 16 M A W o47 
J)e heauiitrw Citte?! (18 A)) ulxch IG6 Ix Ch) In that case (where the penod 
was twenty ’vciiaHhc la t payment ot the lont was on loth J inuarj 1825 six 
A ears aireiisupto Michichn s IS 14 weio di tiainod foi on llthMa-v 1845 
It w IS held thit the distiefas was unliwiul x\s to di abilities see p 1 13 poa< 
as to acl II jwled^uiciits of title see p 131 as to expiess trusts eee 

p 1 19 po^it 

(i) In Ouen v De Beauvoir aujra Iai ke L at p o6S -ind m De Beauvoir v 
Owt'n supra Patteson J at p 1/7 gi\e is the leason toi their jud^n exits that 
lent sei vice having become extmgiiished no tenure in respect of the lent 
existed at the time ot the distress In the case of a rentcliaige or rent sec 
where the ii^ht ot di ticss depends on either contract or statute (see I andlord 
and Tenant Act 17oO(4Geo 2 c 28) b 6 Conxeyancm^ ind Law of Propel ty 
Act 1881 (44 & 45 Vict c 41) s 44 title Disieess Vol XI p 120) it might 
be argued that this reasoning does not applj but it seems thit the principle 
laid down in Owen v De Beauvoir sujra applies to every kind of rent as an 
inheiitance see Be Maunsell a 1 state [1911] 1 I E 271 As to rentcharges 
generally eee title Kentcharces and Annuities 
(A,) ^dnam v Sandwich (Earl) (18/7) 2 Q B D 485 (where payment by 
a vendor of the land charged preserved the right against the land) see Dublin 
(Archbuhop) v Goote and Trimfisfon (lord) (1849) 12 I Fq E 251 As to 
tithe rentcharge see Irish Land Commission v Junlin (1888) 24 L E Ir 40, 
Irish Land CimmissioH r By an [1900] 2 I E 666 0 A and p 109 ante 
(1) Woodcock y TiU&rUm (\m^) 12 W E 865 Conolly y Gorman [1898] 1 
1 E 20 C A and see title Ebntoharges and Annuiixbs 
{ / i) Eeal Property la’imtation Act 1833(3 & 4 Will 4 c 27) s 3 2nd branok 
This bianeh applies to persons denvih{g title under a deceased person wWkox 
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If the owner of land dies intestate, and after bis death the rents 
arising out of the land are collected by a pei&on v^ho puipoits to act 
as the agent for the heir the statute will notiun against the heir so 
long as the agent receives the rents as agent (w) If the owner of 
land dies having devised it by will and the tenant pays the lent 
to a person in the belief that such peison is acting foi the true 
owner and such person knowing of such belief accepts the rent 
and the true owner in a reasonable time adopts and latifies the 
acts of such peison in lecening the rent thcie is no dispossession 
of the true owner (o) 

212 Where the peison claiming land oi rent claims in lespect 
of an estate 01 inteustin possession gianted appointed oi othei 
wise asBUied by any in&tiument other than a will to him or some 
peison thiough whom he claims by a peison who was it the time 
of the aseuiance in the possession 6i leceipt of the proiits of the 
land or in the receipt of the rent and no peison entitled undei 
such instrument has been in such possession or leceipt then the 
right IS deemed to have hist icciued at the time at which the 
person claiming oi the peison thiough whom he claims became 
entitled to such possession or receipt by \iitue of such 
instrument (p) 

213 Tlie pieceding provisions do not contiol the opeiation 
of the Leal liopeity Limitation Act 1874 (q) s 1 and every 
case which plainly fills within the clear and unambit^uous words 
thereof is goieined by its piovisions although such a case ma> 
not come within the provisions of the Real Piopeity Limitation 
Act 1833 (?) 8 3 Ihus if an annuitj chuged on land is given b} 
w ill and the annuitant receives no pay ment m respect of the annuity 
for more than twelve years after the accrual of his right to enforce 
payment of the first instalment ot the annuity out ot the land he 
IS bailed although he does not come within the piovisions of the 


by devise or otherwise For the case wheie a settlor is out ot possosbion at the 
time of his death see p 117 poat Foi the definitions of lana and rent 
see pp 106 107 ante 

(w) I yell Y Kennedy Kennedy y /yeW (18S9) 14 Ajip Cas 437 Neither the 
Real Pioperty Limitation Act lS/4 (3/ A 3b\ict c o7) 1 nor the Heal 

Property Limit ition Act 18o3 Will 4 c 2<) b 3 has any applica 

tion to such a case 

I yell Y Kennedy Kennedy y 1 yell aupia M Auhj^eY Fit aimona 
26 L H Ir 29 

(p) Heal Piopeity I imitation Act 1S33 (3 A 4 'Will 4 c 27) s 3 3rd bianch 
Time does not lun unless there has been both absence of pos««ession by 
the person who has the right and actual possession by someone else to be 
protected (see cases ciUd in note (/) p 111 ante) So if a peison who for 
meily owned both the surf ice of land and the minerals beneath grants the 
mineials to someone else and retains possefesion of the surface and neither the 
grantee noi anyone else works the mmeials time it is conceived would not 
iun*>against the grantee (but see Keyse v Powell (1863) 2 L A B 132) 

(o) 37 A 3b Vict 0 67 see p 109 ante 

(r) 3 A 4 Will 4 c 27 see Jamea v Salter (1837) 3 Bing (n c ) 644 
Magdalen Hospital (Governors) y Knotts (1878) 8 Lh D <00 <2< 0 A Pugh 
\ //catA (1882) 7 App r’as 230| Irish Land Commission s Junlnn (1888^ H 
I E Ii 40 
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LiuiTAnoN or Achohs 

Beal Property Limitatioii Act, 1888, s 8 (a) The same pnnciple 
apphes where a lentcharge le created by deed (t) 

Sub Shot 3 — Futun Fstatea 
(i ) In General 

214 \\ hen the estate or interest claimed is an estate or interest 
in reversion or remainder or other futuie estate or interest (g) and 
no person has obtained the possession or receipt of the profits of 
the land or the receipt of rent in respect of such estate or mterest 
the right of the peison claiming is deemed to have first accrued 
at the time at which such estate or interest became an estate 
or interest in possession (5) by the determination of any estate 
or estates in respect of which such land has been held or the 
profits theieof or such rent been received notwithstanding 
that the person claiming such land or lent or some peison through 
whom he claims has at any time previous to the creation of 
the estate or estates which have determined been in Llie possession 
or receipt of the profits of such land oi iii receipt of such lent (c) 


(b) 3 & 4 T\ill 4 c 27 Bee Re Dralts EMe [19001 IIP 136 Jarnea v 
Salter (IS31) 3 Bing (n c ) o44 I angton v Lai (jion {It o4c) 18 Jur 928 If 
there is a n^ht to recover the annuity by action (see Ihomas v Syheater 
(lb<3) L E 8 Q B 368) time begins to lun from the first instalment 
becoming; due if the onh nght is to distr iin t ne will run when the right 
to distr un fir t accrues this ma^ be at a latei time than that at which the 
fiist instalment becomes due see James'^ SaUer aiqua at p ooo As to an 
annuity chaiged on land and secured by expiess trust sco p 141 i ost 

{t) As to particulir estates in land created by will oi deed see James v 
SaHer siqra at p 564 Sugden on the Statutes relating to Eeal Property 
2nd ed 22 

(a) Putuio estates whether created hj deed oi will are governed by the 
Peal Piopertj Limitation Act 1833 (3 A 4 Will 4 c 2i) b 3 4th branch 
by the Eeal Property Limitation Act 1874 (37 A 33 "Vi t c 67) s 2 (which is 
Bub tituted for and is an enlargement of the Eeil Pioperty Limitation Act 
1831 (3 A 4 Will 4 c 2 <) s 6) and bj the Eeal 1 loperty I imitation Act 1813 
(3 A4 WiU 4 c 2<) s 20 

(b) Ihtd 8 3 4tli branch Pent here and m the Eeal Pi opertj limitation 
Act 1874 (3/ & 38 Vict c oT) s 2 means rent exi ting as an iiiheiitance and 
not rent reserved seep 107 ante The leal Pi opt rty Limitation Act 1833 
(3 & 4 Will 4 0 2/) 8 3 4+h bianch includes future estates of all kinds 
including executory limitations {J imea v Salter aujyra) As to future estates 
and inteiests generally see titles Eeal PnorKRTY and CnAriELS Eeil 
Hettlements Wills 

(c) Eeal Propeity limitation Act 18 <4 (37 & 38 Vict c 67) s 2 This 
clause of ibtd s 2 takes the place of the Real Property Limitafaon Act 1833 
g & 4 Will 4 c 27) B 5 The Eeal Property Limitation Act, 1874 (37 & 38 
vict c 67) s 2 overrides tl e provisions of the Eoal Property I imitation Act 
1833 (3 & 4 Will 4 c 27) b 3 4th branch As to the meaning of the Beal 
Property Limitation Act lSu3 (3 & 4 Will 4 c 27) s 6 which corresponds 
K) the first part of the Eeal Property Limitation Act 18/4 (37 A 38 Vict c 67) 

8 2 see Sugden on the Statutes relating to Eeal Propeity 2nd ed 43, 1 
Hayes Introduction to Conve}aiicmg 6th ed 2oo 2 Smith L 0 11th ed 
668 Doe d Hall v MoulalaJe (1847) 16 M & W 689 As to the effect as 
against devisees m remamdei of a mortgagor of the mortgagee going into 
possession see p 149, p 08 < as to mort^^age of a reversionary interest see 
p 146 post as to a legaev charged on a reversionaiy interest see p 90 
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S16 Thft portion entitled to a fntnre estate has a new nght at 
the time when the preceding estate determines, so that, if the 
owner of an estate giants or devises out of it a particular estate 
with a remaindei following and the owner of the partiQular estate 
takes possession before the time has run against the nght of the 
grantor, the right of the persons entitled m remainder accrues 
and can be enforced at the deteimination of the paiticular estate 
even if the grantoi had discontinued possession before the time 
of his giant or death (d) Though time may be running against 
the settlor when the settlement is made yet the fact that the 
grantee of a paiticulai estate takes possession under the settle 
ment revests the title of all jieisons entitled to remaindei s under 
the settlement as well as that of the settlor and his hens in 
revel Sion If however twelve yeais elapse after the dippossesbion 
of the grantoi without entr} into possession by the giantee of the 
particular estate the peisons entitled in reversion oi remaindei 
will be baried Foi after time has once begun to run, a person 
cannot by putting his estate into settlement raise up new rights 
and gi\e new claims to persons deriving undei the settlement (t) 
The effect of the statute must alwa 3 S be determined with reference 
to the actual state of the title when time bei^ms to run and 
when tune has once commenced to lun no subsequent alteration 
in the title will postpone the bai (/) 

216 If the person last entitled to any particular estate on 
which any futiue estate or interest was expectant (gr) was not 
in postjession at the time when his inteiest determined no entiy 
nor distress is to be made and no action is to be brought by any 
person becoming entitled in possession to a future estate or inteiest 
but within twehe years fiom the time \ hen the right to make an 
entiy or distress or to bung an action lirst accrued to the 
peison whose interest so determined or within six years fron 
the time when the estate of the peison becoming entitled m 
possession has become \estcd m possession whicbe\er of these two 
periods is the longei (//) 


id) Real Pi opeity Limitation 'Vet Isoi (o <1 4T\ ill J c 2 ) s J 4th bi inch 
Keal Property Limitation Act 18/4 (3/ & 38 \ict c 67) s 2 
(e) btacJpooh v Stadpoole (1843) 4 Dr & Wai 320 per Sxjgden L C at 
p 347 Am to the case where the settlor is m possebsion at his death see p 113 
ante 

(/) 1 Hayes Introduction to Con\eyancing, 5th ed 2o/ Sugden on the 
Statutes 1 elating to Real 1 ropeity 2nd cd 38 If the rightful owner seised in 
fee 18 dispossesb^ the per on in actual po88e^slon for the st itutory penod must 
at the end of such penod be safe fiom the claims ot the ii^^htful owner and all 
persons claiming under him consequently a title dcppiiding upon the statute 
may be foiced upon a puich isei see '^coU v Nixon (1813) 3 Dr & War 388 
GamebY Latnor (1884) o4 I J (CH ) ol7 0 A 1 Dait Vendois and Pur 
chasers 6 th ed 462 but see Jacobs v Jievell [1900] 2 Ch 808 

(j) These words do not apply to a reiersion in fee expectant on the 
determination of a lease for years or lives The words appl> to futuie estates 
(leated by the owner of such a reversion but not to the loverbion itself {Walter 
V YdLdtfn [1902] 2KB 304) 

(A) B«a.l Propel tv I imitation Act 1874 (37 & 38 Vict 0 67) g 2 Thus 
whem a particulai estate has been created with a reversion or remainder 
expectant on determination il a person without title obtams possession 
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Limitation of Actions 


Sect 4 

Whon Time 
begins to 
Bun 

Ruccessive 

remainders 

Possession by 
grantee of 
tenant for 
life 


Settlement 
by reversioner 
or remainder 
man 


Merger of 
particular 
estate in 
re> ersion 


Conveyance 
bv tenant for 
life and 
remamdei 
man 


If there is a series of remamdei s limited to take effect in sue 
cession each remainderman has six years to bimg his action, after 
his own estate becomes an estate in possession though another 
person may ha\e been m possession without title for twelve 
years (i) 

Wheie a tenant for life conveys propeity and the grantee is in 
possession under the conveyance the tenant for 1 fe is not “ the 
pel son last entitled within the meaning of the above provision and 
the remainderman may biin^ his action within twelve jears after 
the death of the tenant for life and is not limited to twelve yeais 
from the grantee s taking possession or to six years fiom the 
giantor s death (A) 

217 If a leversioner or lemamderman settles his estate after 
the statute ha& begun to lun against the peison entitled to the 
paiticulai e.3iaie in possession the title of all peisons claiming 
under this settlement will be bailed if and when the settlor of 
the revel bion oi lemainder would be bailed (0 

218 If a tenant for life while time is running against him 
fluiienders his estate to the remainderman, the lemainder is 
acceleiated bj the merger of the two estates and so falls into posses 
Sion and time will begin to run against the lem imderman from the 
date of the suriendei and not from the death of the tenant foi 
life(m) If in similai ciicumstances the lemamdeiman conveys 
his remainder to the tenant for life the lattei thus acquires a 
new light in lespect oi such estate which will be baired in twelve 
yeais from the time when the statute began to run against the life 
estate 01 in six years from the date of the conveyance by which 
the tenant for life acquires the rem under whichever peiiod is the 
longer (u) 

If while time is running against the tenant for life the tenant 
foi life and lemamdeiman concur m conveying the property by 
way of feOutlement creating particular estates and lemamdeis and 


during the existence of this pai titular e txto and remains in po session for 
twelve yoais not only is the ownei ot the paiticulai estate barred at the end of 
Out time but the reversioner or remainderman is also barred unless he bungs 
Ins action witliiu six j eaib of the time when hib reversion ox lemainder become h 
in estate m possession So if un owner in possession creates an estate tor life 
ith lemamders ove and the tenant for life is di8pohses‘^ed and dies after being 
1 )ur yeais out of posses'^ion the remainderman has eij^ht yeais from the death 
)f the tenant for life to br ng his action But if the tenant for life has been 
out of possession more than bix yeais at the time of his death the remainder 
man will not be baned until six v oais from the death 
(t) Re Deions {jLail) 'settled ] iatts Jl /iite v Den/n (F i 7 1) Re ^ eer Steer "v 
Doltll [1896] 2 Ch 602 

{k) Reddei v Hunt (186 ) 18 Q B D oOu In such a case the ^laiitee of 
tho Jiff* estate 18 the peison last entitled iilnd at p otO) 

Peal Property limitation \ct 1874 (37 & 38 Vict c a7) s 2 second 
pait of second clause Ihis })rovibion does not apply if the settloi dies befoie 
hiB remainder faUs into posses-iiun 

(w) Heal Property Limitahon Act 1833 (3 d- 4 Will 4 o 27) s 3 4thbmnch 
we p 116 ante 

(n) Beal lioiK^rty 3 unitatiou Act 1H74 (d< & Yict t 6i) s 2 
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fiOme of these estates are of such a nature that they are com 
mensurate with and must take effect out of the estate of the tenant 
for life only and all the rest must take eflect out of the remainder 
man s estate the ownei s of the former class of estates may be con 
sidered as claiming through the tenant foi life onl} and the owners 
of the latter class as claiming through the remamdeinian only and 
time would run against their respective interests accoidingly If 
however the resettlement creates an estate in remainder which 
takes effect out of the estates of the tenant for life and remainder 
man jointly the statute will, it seems not begin to run until the 
new estate in remainder takes effect in possession as until then the 
merger of the two estates through which the new estate takes effect 
does not take place (o) 

219 If a lease is surrendered (a) and a new lease granted con 
tempoianeously to the lessee the loveibion must be consideied as 
falling into possession at the time of the renewal of the lease If 
a person without title has during the cuiiency of the old lease 
obtained possession of the demised premises or any pait thereof a 
right of action accrues to the re\eisioner at the time of the renewal 
and the statute runs against him fiom that time {h) 

If there is no sunendei and the lease detei mines by ef0u\ion 
of tune and a trespassei is in possession of the demised premises 
time begins to run against the leversioner from the e^piiation of 
the lease and the grant by him of a fiesh lease cannot avail him 
as against the trespasser if there is no possession against the ties 
passer under the fresh lease (c) If a trespassei has during the 
currency of the lease acquired a title under the statute a^^ainst the 
lessee the right of the lessor to bung ejectment against the 
trespasser accrues on the determination of the lease (d) 

220 If a tenrnt m tail conveys to a stranger by an assurance 
which IS ineffectual to bu the issue and po'-session is taken under 


(o) See Doe d Cur on v Edmonds (1840) 6 M d, W 295 If i tenant for 
life and lemaindennan join in a c m ve^ am c or rc cttlement when the tenant 
for hfe h is been so long out of posse sn n that the t itute h is tut a^jcimst him 
then the grant of the tenant for life can have no effect as his title is alicady 
extinguished and time runs against e tites taking effect out of the lemamder 
as if the icmaindeiman hid aliened an estate in remainder evpoctant on the 
determin ation of the life estate 

(a) As to surrender of a lea e see title I i^DLOl D A^D Tenant Vol XVITI 
pp 646 et seq 

{h) hcdeaiastical C(mim%<i8ionei s of Enjland and Tla?ca v jSoue (1880) o App 
Oas 736 distinguishing Ctr; as thri ti College Oxford v Iiogers (1879) 49 
I J (q B ) 4 C A see Leclenastnal Comm%s toners for England y Ireemer 
[1S93] 1 Oh 166 Ea^t ^tonehouse Urban Coumtl v Mtllouqhby Brothers T*d 
[1902] 2 X B 318 and see title L\nelord and Tenant Vol Will 
pp 549 obO note (a) If the trespasser has acquired a title under the statute 
as against the lessee the siii render of the lease will be ineffective as against 
the trespasser and the lessor will have no right of entiv agiiiist the trespasser 
on the surrendei but time will not run against the lessor until the expiration 
of the term fixed b\ the original lease (If alter v Yalden [1902] 2KB 304) 
and see the text tnfra 

(c) See Kennedy v Woods (1868) 2 I B 0 L 436 Px Ch As to the effect 
of payment of rent to a peison wrongfully claiming the reNersiou, see p 128 

(d) Walter y 1 olden supra 
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sneh assurance the right of the issue or remainderman to entet on 
(he death of the tenant in tail ib a ‘future estate within the 
meaning of the statute (e) 

If laud IS limited to a husband and wife for their li\es, with 
remaindei to the husband in fee the right of the husband and his 
heirs on the death of his wife is also such a “ future estate (/) 
So, also in cases not governed by the Married Women s Propeity 
Act 1882 ((5f) 18 the right of a wife or her hens to enter on her 
pioperty on the death of hei husband when he has conveyed it to 
another by an assuiance not binding on her (h) but if a husband 
T-nd wife simply discontinue the possession of liei piopeity then 
subject to the question of disabilities time runs against the wife 
and hei hens fiom the time when the possession is discontinued 
and no fiesh right accrues on the death of the husband (i) In 
such a case no fiesh light acciqes to the husband on the death of 
the wife in lespect of the curtesy as a tenant by the cuitesy is 
considoied as claiming thiough the wife (/) 

(ii ) Ouner» p ly One Party o/ Patlteular and I uture Tetates 

221 If a right to a particular estate in possession has been 
bailed the light of the ownei of such estate oi of anyone claiming 
thiough him to any futuie estate oi interest to which such owiiei 
was or became entitled at any time while the statute was running 
against the particular estate is barred at the same time but it in the 
meantime some peibon entitled to a particular estate subsequent to 
to the one baried has obtained possession the bar is removed as 
regal ds the futuie estate (Z) The light to the futuie estate is 
however not baircJ unless the peison entitled to the estite in 
possession becomes entitled to the tutuie estate before the estate in 
possession has been baired luither the light to the futuie estite 
18 not haired unless the paiticular estate in possession has been 
actually buied ind such right is unaffected if the particulai estate 
determines before the picsciibed period has lun out(m) 

222 If a tenant foi life is ousted not by a stranger but by a 
succeeding tenant for life who letains possession for more than 

(c) / e the Eeal Property Limitation Act 1833 (3 & 4 Will 4 c 27) s 3 
4 th branch seep llC aiite Cannon \ Mimtngirn (18o2) 12 0 B 1 As to 
when assurances a tenant in tail do not bar is'^ue see title Efal Pkoperty 
AND Chat PELS Beal 

(/) Deed ohmtn v T%veis(Ujf (1843) 11 M AW 61 < 

ig) 4*5 A 4(i Yiet c 7'* see title IIU8B^.ND AI^D ’Wife Vol XVI pp 322 
d sea 346 et aeq 

U) Jummen v Pitchers (1843) 13 Sim o27 

li) Doe d Corbvn v BramsUm (1836) 3 Ad A El 63 

(A;) See Eeal Property Limitation Act 1833 (3 A 4 Will 4 c 27) § 1 and 
see p 109 ante 

{1) Eeal Iroperty Limitation Act 1833 (3 A 4 Will 4 c 27) s 20 eg yd 
there are two successive tenants for life with remainder to the first in fee and 
on the bar of the estate of the fiiet tenant for life the second tenant for life 
lecovers possession the property would on the death of the second tenant fox 
life pass to the persons claimmg under the first tenant for life It is immaterial 
how the possession of the person entitled to a particular estate is obtained 
(Z>O 0 d Johnson y Livenodqe supra) 

(yi) Doe d JohMon y Ltierstdye supra Sugden on the Statutes relating to 
Roal Propoty and ed , 60 ^ e e 
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twelve years during the lifetime of the first tenant for life and then 
survives him and retains possession the light of the persons claiming 
an estate in remainder to which the ousted tenant for life was entitled 
will be preserved by the possession of the second tenant for life 
after the death of the first and such persons will have twelve years 
from the death of the second tenant for life to assert their right 
]ust as if the fiist tenant for life had been ousted by a stranger and 
the right of the remainderman had been pie6er\ed by the entry of 
the second tenant for life (r?) 

223 If a tenant for life has a power of appointment in remaindei 
after the determination lemaindeis expectant on the deteimina 
tion of his life estate and at his death time has run against his 
life estate the exeicise of his power of appointment by will is not 
affected (o) 

224 If an estate jmy autie vie and the ie\ersion expectant on 
the deteimination of such estate become vested in the same person 
and he does not take possession then e\en though no merger may 
take place he or anvone claiming thiough him is barred at the 
end of twehe yeais fiom the time when the two ebtates became 
\esttd m him (p) 

226 If land IB devised to a pci son subject to a gift over o i the 
happening of either of two events and both events happen time 
luns from the happening of the fiist event and an action brought 
moie than twelve yeais after the happening of the first event 
but less than twelve yeais after the happening of the second event, 
IS bailed (q) 

Sub Sjt-cT 4 — Forfetture and Breach of Condition 

226 Where the person claiming land or rent (r) oi the person 
thiough whom he claims, has become entitled by leason of any 
forfeiture oi breach of condition the light is deemed to have first 
accrued when the foifeituie was incurred or the condition bioken (&) 
But where such light is in lespect of any estate m reversion or 
remainder and the land or rent has not been recovered by virtue 
of such right, the right is deemed to have first accrued in respect 
of such estate at the time when the estate became an estate 
in possession as if no such forfeiture or breach of condition had 
happened (t) 

227 Although no rent has been paid foi upwards of twelve} ears 


(w) Peal liopeity Limitation Act 1833 (3 & 4 Will 4 c 27) s 20 Doe d 

Johnson y (1843) 11 M & W 517 and see note (i) p 120 ante 

I o) Be Devon a (Earl) Uttled Estates White v Devon [Farl) Re Steer Steer v 
Dohell [1896] 2 Ch 668 The appointees in such a case will not bo haired 
under the Peal Property Limitation Act 1833 (3 & 4 Will 4 c 27J s 20 
(p) Doe d Hally Moulsdale (ml) 16 M & W 689 see look y Griffith 
(1664), 16 I 0 L B 239 Ex Ch per PiGOT C B at p 292 
(qf Clarke y Clarke (1868) 2 L E 0 L. 39o following Doe d Hall y 

Moidsdale supra compare Jsiley y Essex (Earl) (ISI 4) I R 16 Eq 290 and 

For tSTdefinitions of land’* and rent,’’ see pp 106 107 an^e 
If) Real Property Limitation Act 1833 (3 & 4 Will 4 c 27), s 3 
5) Jhvl.B i 
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Sum 4 
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application of 
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\\hen 
admmistra 
tor 8 ) ight 
accrues 


before the expiration of a lease the reveisioner has notwithstanding 
twelve years from the determination of the lease in which to 
recover possession (a) and the lule is the same even if the lease 
contains a pioviso for re entiy on non payment of rent (h) 

228 The preceding provisions apph to every foifeiture or breach 
of condition and not merely to cases between landlord and tenant (c) , 
BO the right of the remainderman is preserved wheie by the teims 
of a conditional limitation on the bieach of a condition the 
pi e\ious estate IS expiessed to come to an end and the estate of 
the remainderman to fall into possession (d) 

Sub Sfci 5 —Ad7nintstiahon 

229 For the pui poses of the Eeal Propeity Limitation Acts 
1833 and 1874 (e) an administiator claiming the estate or inteiest 
of his intestate is deemed to clfnm as if thae had been no interval 
of time between the death and the grant of the letters of admmis 
tration [f) Time theiefore luns igainst the right of an admmis 
trator to an estate or interest in re\ ersion or remainder from the 
time when the estate or mieiest becomes an estate or interest m 
possession as it al\\a }8 does as against an executor ( 9 ) 

(а) Seep Hi ante Doe d Davy v a?n (1810) 7 M 1 W 131 As to 

recoveiy of possession by a Imdloid against his tenai t see title Iavdtord 
AM) Hvani \ol X'SIir pp ^o^etteq 

(б) Peal Propeity T imitition A(t 18>^ (S & 4 Will 4 c 2i) s 4 In such a 
CS 80 the omisbion to entuice one fuleituro does not pitjudito the right to 
enforce a sub equent one and as the lea e lemuins m existence until a 
foifeiture IS actual’ j enloiced a fiosh n^ht to enter accrues and therefore 
time begins to run atiesh eveiy time a fresh default m piyment is made 
There IS it is believed no express a uthoiit’^ on this point m Lngland The 
decision to the colltlal^ effect in Ireland m />oe d Manmony Innyhum 

31 I E 4o0 IS meonsLstent with V (1S41) 9 M A. W 113 (see 
p 10 atU) and his been ovoiruled m Iieland (see h^ratt v SherlocI (1853) 

3 I C I ED) 

(c) Doe d Halt v MouJ dale (184 ) 16 M ^ 696 and see T1 /jiff n v 

Peacotk (1834) 3 K 3^6 (copyholds) J) e d ( ok y Danvers (1806) 

7 East 299 Doc d Hleny Jilakeway 6 0 A, P c»63 As to forfeiture 

m the case of landlord and tenant see title I a.M)i 01 d and Ti nant Vol Will 
pp u 30 seq and as to forfeiture generally see further titles Coi yholds 
V ol VIII pp 4b et Hcq Eeal Pkoieriy and CiiAriELs Eeai 

(rf) Eeil Piopert\ limitation Act 1833 (3 ^4 Will 4 c 2<) s 4 Asiley y 
Fssex {Lad) (18 i4} I E 18 Lq 290 6 nnohif v f cahy [1899] 2 I E 344 

compare (larley 6# arAc (1868) 2 1 E CL ^95 and see p 121 ante As to 
the period of limitation 111 lespoct of a lord s ii^ht to seize copyhold quonsiac 
see title CoPi HOLDS Vol Mil pp o2 58 

(c) 3 & 4 Will 4 c 2 37 & 38 Vict c 67 

I f) Eeal Propert\ I imintion let 18o3 (3 & 4 Will 4 c 27) s 6 As to 
the law before this Act see Sanders v Stanford (15 < 9) cited m Sa ffyn y Adaim 
(1606) Cro Jac 60 61 landaimy Little {ci7ca 1820) cited in Murray \ 
East India Co (1821) 6 13 At Aid 213 214 Murray y Fast India Co 
supra 

{q) Be Scott and ilvaie a Contract Scott v Alva ez [189o] 1 Ch 696 605 
0 A The Peil Property limitation Act 1833 (3 & 4 Will 4 o 27) s 6 
applies for all the purposes of <ne Eeal Property Limitation Acts 1833 (3 & 4 
Will 4 0 27) and 18/4 (37 A 3S Vict c 67) and is not merely a proviso to the 
provisions immediately preceding it See oases cited m ^itle Executors and 
AD^iINisziMTOits Vol 51 J 230 note (4) compare Holla id y Clafk 
(1842) IT & 0 Cb Cfts Ul I/O N ' r 
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Sub Sect 6 — fenanmea at Will 

230 Where any peison is in possession or m receipt of the 
profits of any land or in receipt of any lent as tenant at will, the 
i ight of the person entitled subject to such tenincj^ or of the person 
fchiough whom he claims is deemed to ha\e fiibt accrued either at 
the determination of such tenancy or at the expii ition of one 
year next after the commencement of such tenancy (h) 

231 An admission by an occupiei that liis occupation is per 
missive IS evidence to show that the occupation is permissive but 
not to show when the tenancy began nor does it operate in any 
way to set the statute running afresh the effect is simply to 
postpone the bai of the statute for one jear beyond the time 
at which it would have taken eliect if the occupation hal been 
that of a trespasser (i) 

232 The loaning of the courts is always to construe tenancies 
for an undefined period reserving yearly lents as tenancies fiom 
year to jear wheio the parties do not e\piess an intention to the 
contiary but they may agiee to cieate a tenancy at will with a 
rent leseived (/) so that every time rent is paid the lessoi at 
will and not the lessee at will is as between themselves in the 
receipt of the profits of the land for the puipobes of the statute (1) 

233 If a person without appaient title who is ni possession of 
land gives an acknowledgment bj payment to the owner thepa'^ment 
may prevent time running eithei as pioof that the peison is in 
occupation as tenant at will paying lent oi that a former tenancy 
at will has been determined and a new one cicited (m) 

(7i) Eeal Propcit\ Limitation Act 183o (3 % 4 Will 4 o 27) s 7 lor 
a case wluro this provision was applied t-ee Lrighton Corfmation y Brighton 
C uarJtans (18S0) 5 C 1 D dOS Ihe Peal Iropertv limitation Act 1S31 
(3 A 4 Will 4 c 27) s 7 is a nccessar> supplement to ibid s 2 (now tlieEeil 
Propeitv Iimilalion Act 18<4(3< AoS^ict c o<) s 1) The Eoil Piopcrty 
T imit ition Act 1831 (o V- 4 Wi 1 4 c 27) s 2 do( s not apart from ife/ <7 s 7 
apply to ten incies at will beciuse the lessor at will c( nld not bung ejectment 
until he had determined the possession of the tenant at will bv dtinand of 
possession or otherwise {Gairard v J iicJ (1819) 8GB 231 251 Inr/ht d 
Lewis y Ecari (1811) 13 East 210) see title T \M)LOiiD A^D IrvvNi Vol 
XVIII p 43b As to how a ten 'll! c\ at will ma^ bo dctci mined seei/td 

(i) EealPiopert} Limitation Act IS i (o A 4 Will 4 o 2<) s i compare 
Doed Groiesy (7? eves (1847) 10 0 B 1S6 Ackn ^wlodgments in wilting or by 
way of payment (seep 131 po^t) stuid on a ditlfrent footing If apei on 
has been in possession of lind for more thin twelve years but within twelve 
years before action a letter is written bv his agent to the oiiginal owner s agent 
offeiing to accept a lease ol the land in question such a letter if it does not 
amount to an acknowledgment iii wilting within the Eeal Property I imitation 
Acu 1833 (3 & 4 Will 4 c 27) s 14 (see p 131 post) is admissible in e\i 
dence against the occupier and is evidence of a tenancy at will but is no evi 
dence as to the time when such tenancy began (Letyv Peicr (lSo8) 3H AN 101) 

(^) Doe d Basfow y Tox (184i) 11 Q B 122 bqq Ri haidson y Langr^dgt 
(1811) 4 Taunt 128 and title I vi^dlokd and Tenant Vol XVIII pp 436 
440 443 

VL) It the Eeal Pioperty I imitation ^ct 18o3 (3 A 4 V ill 4 c 2<) e 7 see 
Eodqson v Hoopei (1S60) 3 E & B 149 As to receipt ol lent being leceipt of 

profit, see p 113 ante , , , , i « 

(tn)Seep 132 pi si Quceie whether such payment could have any effect if 
made after the expiration of thirteen yeais possession without payment 
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SBCt 4 ^ 234 Ifapersonentersonlandunder a lease which IS invalid by the 

When Time Statute Frauds (n) a tenancy at will is created (o) If however, 
begins to a person enters on land undei a lease which is void db imtio, and 
Ban paj s no rent such person is not tenant at will but is in possession 
jEntry^der >'ithout any title and the statute luns in his favoui fiom the date 
void lease of his entry but if any lent howe\er small is reseived by the 
lease and paid by him the st itute will not run as long as such 
payment is made (p) 

Or invalid A puichaser taking posses'^ion under a convej ance mvalid 
umveyance fQj. jjqq emolment 18 a tenant at will within the statute (q) 

Running of 235 If a tenancv at will is determined within a year from its 
time when a commencement and no fiesh tenancy is created time runs from 
the deteimmation If a tenancv at will is actually determined 
deteiiumed before the e\piiation of thuteen yeais from its commencement and 
a new tenancy at will is created time begins to run afiesh and the 
period of limitation must be reckoned with refeience only to the 
last tenancy at will created before the question of title is raised (?) 
bo if a tenancy at will is thus detci mined within thirteen years, 
and the lessor actually tal es posbe&sion e\en if onlj for a moment 
and the tenint resumes possession without any new tenancy being 
created, the statute runs fiom the day on which the person who 
• was tenant resumes possession for fiom that daj he is a mere 
tiespasser But if in such a case the lessor does not actually 
take possession when he determines the tenancy at will time does 
not run from his deteimmation but from one jcai after the 
commencement of the tonanc'v at will (a) 

Fffectof If the owner of a house allots someone else to occupy it for 

mg^on knY Statutory peiiod but fiom time to time during that peiiod comes 
from time to and lives in the house with the tenant at will the inference may be 
time drawn that every time the owner comes to hv( there he determines 

the existing tenancy and creates a fresh teninc\ and the statute 
will only bc^in to run fioni the time of his last dcpait le {h) 

(n) 29 Cai 2 c S 1 

[tj Oo dtitle d Qallaway v Heiheit (1^92) 4 rerm Erp 6S0 eee title 
I ANDLOUD AND Tpnant Vol XVTIT p 435 As to the rule with regard to 
encroachments see %b%d p 562 

(p) Maqdalen Hospital [President and Governors) v Knotts (1879) 4 App Oa«< 
3H, per Lord SbLBORNE at p 336 Bimtinq v Snrq nt [ih id) 13 Gh D 3^0 
and see title L ndlokd and Tlnaxt Vol Til p 440 
(^) le the Keal Property Limitation Act 1S3 [3 4 Will 4 c 27) s 7 

see Lttv Moor Co v btaiil i/ foal (o (18<6) 34 I T 18b C A see Bos d 
btanwayv ^>cA:(1842) 4 Man A, G 30 
(r) lurner v Doe d BenneU (1842) 9 M & W 613 Ex Ch Doed. Goody 

V Carter (184 ^) 9 Q B 863 Doe d. Stanway v Jiotk supra Hedqwn v 
Hooper (1860) 3 E & E 1^9 handall v Stevens (18o3) 2 E & B 641 Locke v 
MaXthews (im) HO B (n sj iu3 

(a) Doed Bennett yr lurner (lUO) 7 M & W 226 Turner yf Doed Bennjstt 
siupra Locke v Mattheios supra per Frlb 0 J at p 761 Dde d Goody v 
(Mrter supra Day v /?ay(18a) L E 3 P 0 Vol Ifinibledon and Putney 
Commons ConsericUors v Ntcol (1894) 10 T L E 247 The doubts expressed 
^ iri? Court of Queen s Bench in Ilandall v Stevens (1853) 2 

E. & B 641 652 and in Locke t Matthews supra per WllXES J at p 766 
may now be disregarded As to what is taking possession see Doe d Bckef 

V /^^5«(1850) 9C B <14 Vandeuhrande 17 W E 53 

Doe 0. Grow v Groves (1847) 10 Q. B 486 There may be cases of this 
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If A person IB allowed to occupy land by the pertaission of the Sect 4 
owner, who comes from time to time on the land and tells the When Time 
occupier what trees to lop and what repairs are required then begins to 
every time the owner sets foot on the land time will begin to run Run. 
afresh (c) But themeie fact that the landloid enters the premises 
without objection on the part of the tenant at will for the purpose 
of doing repairs does not amount to a determination of the tenancy 
so as to mteriupt the acquisition of a title by the tenant (d) 

Acts of ownership which would be suflScient to show a deteimination Evidence c£ 
of an existing tenancy at will (e) and the creation of a now one if permissive 
the occupation is peimisoive do not necessarily amount to evidence 
against the occupier that his holding is permissive In such a case 
if theie IS no proof altiuulc that a tenancy at will was in existence 
at the time of such acts they would ha%e no effect in pi eventing 
the operation of the statute but would be ineffcctue as mere 
entries (/) 

236 There are cases in which though the occupier is in posses Owner m 
Bion by the will of the owner his occupation is not an independent 
possession by him but the possession of the owner himself so that occupatitm 
the owner is in possession through the occupier such cases may 

arise where the occupier is a seivant of the owner and merely 
occupies in his capacity of and for the puipoae of pei forming 
his duties as such servint ( 7 ) or where the occupitr is a meie 
guest of the owner (/i) 

237 For the purposes of the Beal Property Limitation Act 

1833 (i) s 7 no moitgagoi nor cestui que tiust is to be deemed Mortgagor 
to be a tenant at will to his mortgagee or trustee ( ;) 

A cesUti que trust in possession is still tenant at will to his trustee Cettui qw 
for all other purposes but it is not necessary that aiij active steps 
should be taken by a trustee to prevent his estate fiom being de 
stroyed as in the case of an ordinary tenancy at will by mere lapse 
of time (fc) If however some cestuis que ti ustent aie in possession to 


kiDd where the actual occupier has no independent posse'^sion and the owner 
LB by his occupation in possession throughout see the text vi/ a 

1 c) Allen V Lngland (1862) 3 P <SL I 49 
d) Lynes v Snaxth [1899] 1 Q B 486 
«) See title Landlord and Tenant Vol XVIII pp 43b 437 
/) See Beal Property Limitation Art 1833 (3 & 4 Will 4 c 27) s 10 
Brasaxngtan v Llewdlyn (1858) 27 L J (ex ) 297 and see p 129 post 
(g) Lilts 9 Leasee v Crawford (1842) 6 I L E 402 per Pennefather B 
at p 404 Afooree Lessee v Doherty (1843) 6 I L E 449 (schoolmaster) Jacl 
V WaUh (1842) 4 1 L E 254 and see titles Landlord and Tenant Vol 
xvni p 340 Master and Servant As to occupation by the master see 
Brooks V Baker (1906) 1 Smith Eeg Cas 465 As to occupation by a mere 
licensee see Wimhledon and Putney Cam'mons Conservators v Nxcol (1884) 10 
T L E 247 

(h) Peaktn v Peaktn [1895] 2 I E 359 distinguishing Doe d Dayman v 
Afoore (1846) 9 0, B 555 As to the dootrme of adverse possession see p 105 

(•) 3 & 4 Will 4 o 27 , , , 

(i) Ihtd B 7 For oiTcumstanoeB m whioh such persons are deemed to oe 
tewts at will see titles Lasslobd Aim Tsnant Yoi XVIU , p 434 notes 
(e) (d) Mobtoaob As to mortgages see also p 146 poit 
ffc) Garrard y Ittcfc (1849) 80 B 231 263 Knxghty Bo«;yer (1868), 2 De O 
A J 421, 0 A , Deed Jaeob$y Fhtlltpi (1847), 10 Q. B 130 see Bari StenthouM 
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the exclusion of the others and the trustees the cestuia que tfustent 
m possession will acquiie a titU (/) If a cestui que trust is not in 
actual occupation but is onlj allowed to receive *he rents or other 
wise deal with the estate in the hands of occupying tenants and 
if in such CISC the actual occupici is permitted to occupy for moie 
thxn twelve} ears without pa} mg rent the trustees will lose their 
title (a) 

T.he statutory piovisionf/i) with icgard to (cstuis que tnistent relates 
onl} to express or actuxl direct ti lists it does not lelate to implied 
tiusts or such possible eventual tiusts as may if ceitain facts are 
estxblished in evidence be declaicd in a couit of equity (c) If, 
howevei a pei&on is tenant at will in law but has a right in equity 
to a lease the right of the landloid will not be barred by the 
piovision [d) 

Scr Sect ^ — Tenancies frem bear to Itar or ithtr letiod without 
J m Wtitimj 

238 Where any person is in possession or in receipt of the 
profits of any land oi in re(Cipt of lent (e) as tenant from }ear to 
}ear or othei peiiod without an} loxse in wilting the light of the 
pel son entitled subject thcieto or of the person through whom he 
claims IS deemed to hive tiist acciued at the determinxtion of the 
first of such yeais or othei peiiods oi at the last time when anv 
rente/) pi} able in respect of such tenancy has been loceived, 
whichevei cxent last hxpiicns (q) 

I than Council v Will uglily 1 rothera lid [100-] 2 J\ B 318 compaie 
Re Lxmona Ltd (1901) 73 I J (cH ) 2% and beo title IruSTS AM) 
d iiijs ri* Es 

{V) Rurroughav M Cietyltt 1 Jo A, I it 290 Lolling \ Hohday 

31 W R 9 leLuaaom lid aupa 

(а) MeUinff Y Led (ISoj) U G 1 6o2 6G9 and Boe title LvXDlORD AND 

TrxANi \ol XVIll p 4U note (d"' 

(б) leallrupeitj I imitation Act IS 33 (3 tlTNill 4 c 27) b 7 pioviso 

(c) Drummond Y Sa7<(lS7l) I 1 CQ B C) Sanla to llomjaon (l88o) 

2^Cli D 614 Loiking Y I a?ker 8 Ch App 30 he tu^aona Lid aiqra 

and boc title Tausrs and Teusties 

(d) Seep 139 post and J^arreuY Murray [1S91] 2 Q, B blS C A 

h) le rent as an inherit ince stej) 10/ ante 

(/) I e rent reserved seep 107 ante BainesY Lumley (18C8) 16 W R 
6/4 title I AM)LORD AND Tenani Vol XVIII pp 464 46 l> 

(^f) Real rioperti} limitation Act 1833 (3 A 4 V\ ill 4 c 2/) s 8 which 
includes all case of tenancies for a recun ing peiiod which aie not under a lease 
in writing and the words without any lease in writing appl> to a person 
holding as tenant from vear to year as well as to a person holding for any 
other peiiod A tenancy from year to jear or any other tenancy for a 
leciirring period cieated under a lease m wilting is governed not bj ihxd s 8 
hut by the clau cs of the Act dealing with leases and reveisions (see p 127 
A lease in wilting to come within the exceptions m the Real Property 
Limitation Act 1833 (3 A 4 ill 4 c 2/) s 8 must be an instrument in 
wntmg which opeiates as a lea e and passes an interest and must be binding on 
the lessor a writing which is evidence of the terms of the holding oi which 
binds the tenant only is not sufficient {Doe d Lanadell y Qmjoer (18ol) 17 Q. B 
1)89 see Su^^den on the Statutes relating to Peal Property 2nd ed 61) As to 
the position of a tenant holdmg under an agreement for lease of which specific 
performance would be decreed see title Landlord and Tenant Vol XYIII 
pp 166 36/ 385 440 note (a) As to the position of a pei son who enters into 
poss ssion and pays rent under a lease void ab initto thus becoming a tenant 
from year to year, see debater v Southey (1887) 36 Ch D 9 see also title 
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239 Where a certain sum is due periodically from a tenant 
from year to year by way of lent (h) and it is proved that a similar 
sum has been paid from time to time such pa>ments will not 
prevent time running unless they were made as lent (i) 

If a sub tenant who is in possession of land pays without 
compulsion to the supeiioi landlord the rent due horn the mesne 
tenant such a payment of itself does not amount to a payment of 
rent to the mesne tenant unless there aie facts to show that the 
sub tenant paid the rent by some aiiangement with his immediate 
landlord (/c) If an action of ejectment is biou^ht to ieco\ei land 
from a person who is in possession, and the pliintiff pro\es that 
another peison paid lent within twelve yeais and that the defen 
dant within twelve >ears hid admitted that he hold as tenant to 
the peison who paid the icnt but theie is no evidence of payment 
of rent by the defendant to anyone the plaintiff i entitled to 
reco\ei on the giound that an undei tenant cannot be permitted 
to dispute a title which is valid against the peisonof whom he 
holds (/) 

If a iierson onginall> leceives lent as a„ent foi the tiue owner 
and continues to leccive it but for moie than twelve years pajs 
nothing ovei to the true ownei pajment of rent to such a peison 
IS pa>ment to the tiue owner until it is pio\ed tint the ch iiacter 
in which such peison received tlu lent was changed (??i) 

Slb Slot 8 — /mse** in 

240 AMure hnd has been demised foi a teim of years at a 
rent reserved the title of the landlord to the reveision expectant 
on the lease is uniffected hy the ineie fact that the tenant omits 
to pay rent foi any numbci of jcxis duiing the existence of the 
leased?) e\en if the tenant himself claims the leveision (o) In 
the case of a tenancy from jeai to year undci a lease in willing 
the non pavment for many years of lent reserved coupled with 


I ANiiLOnn AXD TrvANT Vol XMII pp 410 441 Wheie i ten nit under a 
void leabe occupied land for moie thai t^ihe ye ire without pa>ini^ rent and 
then pud some arrears of rent it was hold thit the roveisioner s title was not 
htiTTed {Buntiruj y Sar /ent {\b i9) 13 Ch I) 330 /erJLssiL MR at p 333) 
(/i) As to the natuie of lont reseived see title I \ndiokd axt) Tenant 
Vol ^XVIII pp 464 et aeq compare the definition of rent given at p 107 
ante 

{t) A Gy Stephens (ISoo) 6 De G M & G 111 perl ord Ciianwokth T C 
at p 13h Payment of rent may bo moved by paiol admission of tenant {Doe 
d Spencer {Earl) v BecJ dt (1S43) 4 Q. B GOlj 
(jt) Grogan y Regan [1902] 2 I R 196 C A As to imdeileases generally 
gee title Landlord and Tlnant Vol XVIII pp 406 d sej 
(Z) Doe d Spencer {l*arl) y Bed ett eup^a and tee titles Estoppel 
Vol xni pp 402 403 Landlord and Tenant Vol Will pp 406 

473 

(m) Smdh v Bennett (1874) 30 L 1 100 A G y London Corporatton 

(18^0) 2 Mac & G 24< see Lyell y Kennedy Kennedy v Tyell (1889) 14 
App Cas 43/ ReHohha Ihhhsy TTr/de (1887) 36 Ch D M Aultffe t 
Mtzeimrns (1689) 26 L R If 29 and title Landlord and InnaNTi 

\ol XVIII p 472 

(n) See p 121 ante „ ^ « 

( 0 ) Archhold v BcuUy (1861), 9 H I 4 Cas 360 
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absence of proof of any rent being demanded is of itself evidence 
from which the determination of the tenancy may be inferred In 
such a case to establish a defence resting on the statute the occupier 
must pro\e that such length of time had elapsed without payment 
or demand of rent as to warrant the inference that the tenancy 
had been determined twelve years oi more before action (p) 

241 Where, however a tenant holding land or rent of inheritance 
undei a lease in writing which le&eives a rent of 20s or upwards 
pi>8 the rent so rescued, not to the peison rightfully entitled 
to the re\ei8ion but to a wrongful claimant and no payment 
in respect of the lent rescued by such lease is afterwards made 
to tlie peison iightf Lilly entitled theieto, the right of the person 
entitled to such land or lent (a), subject to such lease or of the 
poison through whom he claims is deemed to have fust acciued 
it the time at which the icnt reseried by such lease was fiist 
so loceived by the peison wrongful!} claiming aim not upon the 
deteimination of the lease (h) 

If a peison wiongfully claiming the reveision leccives lent (c) for 
a peiiod less thin twelve >eais and then ceases to receiie the 
rent (0 and makes no claim to leccne it then, although the 
rightful ownei does not receive rent(c) for twelve }eai8, he will 
liot it seems be bailed (d) 

Wheie theie is a valid lea^e in willing and there is not an 
annuil rent amounting to iO') le ci\ed neither tlie receipt of 
rent by a pel's »n wiongfully eluming tlie levcisioii noi his 
obtinmg aetuil possession of the lind will pie (ut the re\er 
sioners right of enti} fiom accruing at the e\pn itioii of the 
lease (e) 

242 If no rent is paid to a wrongful clinniiut but a peison 
duiing the curiency ot the lease gets possession and claims to be 
entitled to the fee time will luii against the reveisioner only 
liom the determination of the leise(/) Wlicie howevei within 
twehe }eais of the expiiatioii of the lease the rent has been 
leceived by a person wiongfully claiming the reaeision who also 
obtxins possession of the land at the e\piiation of the lease, and 
ret nils it till the poiiod of twelve yens is completed from his 
hrst receipt of rent the title of the rightful leveisioner will be 
billed, his ight to recovei possession being deemed to have 


ip) V ]\yaff {lh3b) 2 Jui 892 TaeJsmy M Mas er (1890) JS L E Ir 
1 0 0 A and see titlp Ia\dloiid and Tfvant Vol XVIIL p 4o5 compare 
Molony v Mohny [1891] 2 I L 1 Mukaxre v Late Joynt 32 L B 

Ir b83 0 A 

fa) I e rent as an inheritance see p 107 ante 

(b) Eeai Property Limitation Act 1833 (3^4 Will 4 c 27) & 9 As to the 

law on this point befoie the Act see Dre d ( ook v Danvers (1806) 7 East 
299 i20 Bushhy v Dixon (1S^4) 3B &C 298 30/ Ilovend&n v Annesley 
(Lord) (1806) 2 Soh & I ef 00 624 62o Tiylrd Atkyns y Horde il^lbl) 

IBurreoHL 2 ‘=^mith I ( llthed 689 

(c) le lent reserved see p 10/ ante 

(d) See Ayeney Co v Short (lSb8) 13 App Cas 79i P 0 and p 111 
unif 

(e) See Law oi Eeal Propeity Commissioneis First Eepoit, 1829, 47, 

(/) CAflfd'WwJfcy (1840) 308,319 
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accrued at the time of the fiist receipt of rent by the wrongful 
claimant (g) 

^ 243 The receipt of lent bj a peison other thin che reveisioner 
will not cause time to run unless the claim of such peison is 
wrongful and adverse to the iightful reveisionoi {h) bo if a small 
part of the land out of which the lent undei the lease issued is 
conveyed to another peison, and the lent is nevei appoitioned, 
and the whole of the lent is paid as before to the oiigmal lever 
sioner, time does not begin to run against the pci on to whom 
the small part was conveyed until the lease ex 2 )iiCo (0 

The words ‘ wrongfully claiming (A) refer not only to an 
intentional and improjiei claim of the lont but also to a claim 
made by mtotiLe and to the case of any person not untitled 
who makes a claim to the icnt against a 2>6i‘5on who is entitled 
Thus if a person receives the lents of property to winch lie is 
entitled but by mistake accounts for them to another person who 
IS not entitled the leceipt of the lents by such othei peison is 
a receipt by a person ^^wiongfully claiming to be entitled (/) 

244 If land is in the occupation of a sub tenant who pays the 
head rent to the superioi landloid, but nothing is eithei received 
or paid by the mesne lessee then it seems the receipt of lent 
by the supeiior landlord may be though not necessarily adveise 
to the title of the mesne lessee (in ) , and the claim of the mesne 
lessee will be bailed unless it can be mfeiied that such payment 
was made undei an arrangement between him and the sub 
lessee (n) If the sublessee puicha&cs the lever&ion in fee but 
neither makes any payment of the rent due m lespect of the 
underlease noi applies to the mesne lessee for the head rent 
the statute will not i un against the title of the mesne lessee (o) 

Sect 5 — Entry and Continual Claim 

245 If land IS in the possession of a tiespasser the rightful 
ownei is haired at the end of twelve ytais although he ma> fiom 
time to time during the twelve yeais have made eiitiv on the land 
in asseition of his title unless such entiy amounts to a lesumjition 
of possession by the ownei (jg) 


(g) The law was the sune m this reb])oct befoio the statuto (Cholmondel / 

(Marquta) y Glint 07i (Lord) luru &R 107) 

(h) ^loaney Flood (18*^5) 1 C L R 75 see ^haw y Keighon (1869) 3 

I R Eq 674 (receipt of lont bv widow tiititled to jointure) 

h) layhomn y Ghridhy (1892) 61 L J (cn ) 3t)2 and as to apportionment 
of rent reserved see title Landtoid vnd Tenant Vol XVIII pp 

(7^) ‘^ee Real Property I imitation Act 1833 (3 A 4 W lU 4 c 2 1 ) s 9 and 
see p 128 ante 

(A Williams v Pott (1871) L R 12 Eq 149 

im) Drew v Norlury (Earl) (ISlb) 3 Jo & Lat 267 Due d Newman v 
Qodsill (1840) 4 Q B 603 n 

(n) Boe Grogan y Began [1902] 2 I R 196 G A where the of Black 

BTJROT LO,tothocontiary ini/ayea V Woodley (1S52) 3 1 th R 142 which 
was followed by Ohattekton V G in Tui^s y Noblett(\bb^) 4 I R Eq 64 
80 was disapproved by the Iiish Court of Appeal 

(o) Hayes v Woodley supra 

(p) Real Property liimitation Act 1833 (3 & 4 Will 4 o 27), s 10 Doe d 

HT, — XIX » 
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246 No continual oi othoi cUim upon oi near any land will 
pie Give an> n„bt of making in entry oi dihtiess, or of bringing 
an action (q) 

Sect 6 — Posirsnou bi/ Co oiuxm or Rdattie of Owner 

247 'WliLiG nij one 01 moie of seveial peisons entitled to any 
land 01 lent is copuceners ]omt tenants oi tenants iii common 
haie been m posse sion of the cntiiety or more than his oi their 
unduided shaie oi shxits of buch land oi lont (?) for his oi their 
own benefit oi foi the benefit of any poison oi peisons othei than 
the poi'aon or j e? ons entitled to th^ othei share oi shaies of such 
find or Kilt ‘'Lull po bCbsion is not deemed to have been the 
possesbion of buch last nuntioiied peison oi peisons oi any of 
them(s) bo loi ihe pm posts of the Eeal Propeity Limitation 
Acts 18o3 and 187 f(0 the p6 session of joint temiits tenants in 
common and copaicencis is stpii ite and is not the possession 
of ^liG othei joint tenants and without an actual oustei one 
c( ownei can biiUt, ejectment a^iinst the othei and the other cm 
defiiid his ])o S( ssion (a) 

If the pci son entitled to an undivided shaie m land is ine\clusi\o 
possession of the whole land oi of any part of it (i;) whatcvei 
pioportion such pirt miv beai to the whole tin title of his com 
panions to then undivided sh in in such puts will be extinguished 
bv such I os«)tssion (a) 

bo al 0 if one co ownei receives the entiiety of the leiits (b) of 


Tall V (( 7tu 9 0 P /l-l I tnkiUv St rns (ISuJj 2 L B 641 

J i i bin /t 71 Y / lei dl j I 7'^^ 2 / I J (l \)20 4 ill n \ i / y/an t (1862) 

1 4) JIo)} Y lait/iXhbi)) oj T J (c p ) 49 Jf'or sain y I (mien 

hanle (ISt '>) I W R uo S Vt / v J rouqht n [1893] A 0 556 PC A .8 
to ti s\ i in w,cnei d see title li i PiSs 

(/) 1 eil Ir jp it\ I imitation Act 18^3 (i & 4 Will 4 c 27) s 11 As to the 
II ii\ 1 1 of a coiitinuvl f 1 lira and as to tf f law before the \ei sfo o Bl ( om 
1/0 Linton Cjinpcinhum )t the 1 aw of Koal 1 1 portv Sth ed ss 402 401 
Timitition ict mj) (-1 Jic 1 c 16) stafc (1 0 .^) 4 & > Ann c 3 s 16 
(r) I e lent of inht iitanco seep 107 ante 1 oi the dolinition of land 
see p 10 ( a itc 

( 5 ) R al i lopeity Limitation 4.et 18:>o & 4 Will 4 c 27) 12 A.8 to the 

law b foie the Act s e Bi i dh Compendium of tho Law of R al Property 
Sthid ss l»9j 98 Co 1 lU 174a Cole, law ind Ijactice m Ejectment 
Pait I c 1 Doe d A ku anl lai/l r v Fiosse) (17/4) 1 Cowp 217 Doe 
d Ilcllinf f Pud (ISflJ) 11 List 49 (uUei/Y Die d lat/hrson (1810) 11 
Ad A El lOOS 0 bull ibuit b fe 'tee Y If Sij^iney (1841) I onu &T 111 
ff) J & 4 W ill 4 c 27 Su 3S VicL e j7 

(w) This provision was retiospootivo {t alley y Dog ^ Ta\fle^<<on Bup 7 a see 
Do€ d Holt V Hot 7 ccks 1 Cir & Ivir 566) As to ejectment see title 

AeiioN NTol I pp 34 46 and see titlo Landlord and Tenant Vol Will 
p oaS note {$) As to tho ri^ht of one tenant in oommon to sue his oj tenant 
ioi an account see nailer son y Lasoii (1816) lo 81 m 303 Hendeison v Eason 
(i-SjO) 17 Q B 701 Ev (h 

(0 fxpaite flasell (Is^)) 3 Y (VO (ex) bl/ iT tla v B*rc7i (1893) 69 
L 1 7i9 Stewart y < onifmham {Marquis) (1S51) 1 I Ch R o34 ool he 
Dd It 3 L fate {IQll) uT R 1 ^ 493 see PaiTie v hydei {1851) 24 Beav 151 
(a^i T dbally James {IS n) 39 L J (ex) 91 explained in v Muiphu 

(1864) 1) I 0 L R 20j Inointon y Fiance [1897] 2 B 143 0 A , 
Giyn y llmell [1909] 1 e li 66 , ^ ' 

(i) h or tho definition 0^ rent seep 107 ants. 
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the property without accounting to hib paitnci m title the statute 
Will run in favour of the peison so receding the k nts {<) 

248 Aftei the sta*^utory period duiing \^hicli one co ownei has 
had exclusive possession or leceipt of rents of the tntiiety has run 
out a subsequent payment of lent oi acknowledgment of title by 
the CO owner in possession to the other to ownei c innot defeat tht 
title which has been acquiied (d) 


Sect 6 
Possession 
by Co owner 
01 Relative 
of Owner 

Vcknowledg 
menf aftei 
time has run 


249 Wheie a youii.^cr biother oi otliei icliiLioii of the pei'^on P)«?se 'sionby 
entitled as hen to the possession oi receipt of the profits of in> rchtion 
land or to the receipt of tny rent enters into the possession oi receipt 
thereof such possession oi leceipt is not deemed to be that of the 
pel son entitled as hen {< ) 


&LCT 7 — AlI noiiltflgin^nt of litle 
Sul Sect 1 — In General 

250 When any ackno \1( dement of the title of the pei^on Acknowiedg 
entitled to anv land or lent lias been >^ivon to him or his agent (/) “dentin 
in wilting signed by the in j)ossrssion or in leceipt 

of the profits of such lind or m receipt of such rent the light of 
the peison to whom the lel now lodgment was gi\en oi nn\one 
claiming tlirough him is deemed to hue fiiot acciupd at ind not 
before the time at which the acl nowled^ment oi tlu last of such 
acknowledgments if more than one wd«> given ((/) but an 
acknowledgment is of no effect iftei the pi(sciil)ed period has 
run out (/i) 


(c) handms v ^anJt) (ISSl) IS Ch T> j C \ Imiou(jli8\ M Ct eight 
(1S14) 1 Jo (SL I it 2S0 li Ilohhs Hohls v II t ?c (ISS/) 6 Ch D 5o3 
Bolling V Hobday (18b2) 31 W E 9 

(d) Re Hobbs Hobbs ^ ]\ade supia compare Sandus v Zanders supia 
(wneie payment in later ^eais was held to iiise a piesumption of payment in 
eailier years) 

(c) Real Property Limitation \ct IS> > (3 <1 1 Will 4 c 2 ) 13 is to the 

law before the Act see Gdbci t s Tcnui c 2nd ed 24 To i it^ 2i^ ii Ptge\ 
(1680) Puller Law of Nisi Iriu 100 Ihe cfloct of the Gntr> of a 
father or mother upon tho land of an lu'^int rhild f^ovoiiied by eutiiely 
difPeient principles and is not within this provision see J mes v Jones (184 ^) 
16 M & W 699 712 and p 16o 

(/) Admisbion to thud piitics is not ufficicnt see Real Pioppity I imitation 
Act 1833 (3 & 4 Will 4 c 2i) e 14 But an acknowledt^mf nt contains d in 
an answer m Chancery in a suit in which the person entitli d was phintift was 
held to bo a good acknowledgment {Qoode v Job (18d 8) 28 L J (ft b ) 1) As 
to acknowledgments in bankruptev see Hobson v Bums (1S49) 13 I J K 
286 and pp 63 80 93 ante In an action by an executor for use ai d occupation 
a letter wiitten bj the defendant to the te tatoi s attorney altei the testatoi s 
death was admitted as an acknowledgment of the te&tatoi s title (Z nrsdon v 
Cfoffo(lb42) low &W 6<2 see Tohnston y Smith [1S96] 2 I P b2) 

(^) Real Property Limitation Act lb33 (3 4 Will 4 c ^) s 14 m which 
the word rent means lont as an inheritance seep 10 1 ait As to the effect 
of payment of lent as an inheritance see p 113 aiite of rent reserved see 
p 113 ante of inteiest on a mortgage seep 146 ^ost 

(h) Sanders v Sanders supia Re M Clare and Qairetts Contract [1899] 
1 I R 225 Real Piopeity Limitation Act 1833 (3 & 4 WilL 4 c 2/) 
8 34 The opinion that the effect of giving an acknowhdoment under thtd 
8 14 was immediately to set time runmng against the person to whom it 
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251 Ihe acknowledgment must be signed by the person in 
possession and theiefore signatuie by an agent is insufficient (i) 
but if a pel on signs the name of the piincipal bv his diiection and 
in lus pifsence such signatuie is sufficient foi in such case the 
poibon signing must it seems be legaided not as the agent but as 
it weie the hand oi mstiument of the principal himself {k) 
Acknowledgment enuies for the benefit of pei sons claiming under 
those to whom it is made (J) and an aclinow lodgment given by 
a peison in possession is binding on those claiming thiongh 
him (m) 


Sljj Slot 2 — 1) hat ts Sitffiuujt id najulelyment 

252 An acknowledgment has no opeiation unless it is in 
wilting but paiol e\i(lfcince of a lost wiiitcn acknowledgment oi to 
explain such an acl nowledgmcnt ma> be admissible (n) It is a 
qutstion foi the judge to decide whether a wilting is such that 
it can be an idmission of title and theiefoie evidence to go to the 
]uiy at all {o) 

253 An;y acknowledgment in wilting is sufticient if fiom it Iheie 
ma^ fiiily be implied an admission that the peison to whom it is 
given ifa the ownei of the hnd in question Ihus acoiie^pondence 
fiom which it appeals that the peison in possession claims to hold 
the piopeity till ceitam accounts as to chaiges theieon to which 
ho claims to be entitled aie settled will be sufficient (p) So if in 
an wei to i claim foi icnfc the peison m possession does not deny 
the title of the pel son entitled but begs foi foibearance this may 
be sufficient (^) An admission b) the peison in possession thit he 
holds the piopeit) as tenant of the peison entitled is sufficient (i) 
and so is an oflei to take a lease although the oflei was not 
accepted (s) A covenant to pij a moitgage debt m a deed executed 
subsequently to ind lefei ring to the moi tgage is an acknowledgment 
of ilic existence of the lelation of moitgagor and mortgagee, and 

was pfiveii even altlio i^h it had not hfgun to iiin befoio (see '^cott v Ntxon 
(J& J) 1 Pi ^ Wir oSS jer bccuL’V LG at p 401 Burroughs y M Crcight 
(ISll) 1 Jo A Lat 290 04) is not wirranted by tho woids of the statute 

(ij logy ft<er(lb5b) 3 H & N 101 compare Ituxs v Ifiomas (1843) 3 
H ue 2b 

(/) Dublin Ojrporait ns lessee v Jiftir/e (1S47) 11ITE8 Foi forms of 
acl nowled^m nt see Fji jclopxdia of loims and Precedents Aol I pp 19o 
l9o 

(1) Eeal Pioptrty Lmiitdtion Act 1833 (3 & 4 Will 4 c 27) s 14 

fm) Ooi Je y 7 h (IboS^ 2S J J (q u W 

(n) &ee cases cited m note (() p GO ante and see title Lvidence Vol XIIT 
p 61b 

(o) See p 6o ante Die {[ Cm on y Edmonds (1840) 6 M & W 29ij 
S ugden on the Statutes iditing to Real Property 2nd ed 67 compare 
Immporated Bociety tn Dublin j&r Promoting J*ngl%sh Protestant Sdiools %n 
Irdand v Jhcl ards ^1841) 1 Di War 2o8 290 

( p) Incor} makd Soci tg in Dubhn for 1 romoting English Protestant Bohools »r 
Ireland y Richards snjna 

J l ursdon y Glogg (1842) 10 M & W 672 
(joode y Job supra 

Dubhn Corpiyratton s L ssee y Judge supra compare Doe d Ctirzon y 
onds eupra 
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therefore of the mortgagees title (f) An acl iiowledgment made 
within tvvelve yeais of action admitting that the pei&on claiming 
the propel iy had a title more than twelve yeais before action is 
not Bu&cient, as it is quite consistent with the non existence of the 
title at the time when the acknowledgment wis made (a) But 
an acknowledgment within the twelve jeais admitting that the 
pel son claiming had a title at a time within the twelve 'veais, 
although not expiessly admitting title at the time when the acknow 
ledgment is made is it seems sufficient An admission that a 
peison has lecovficd judgment in an action of ejectment is not an 
admission of title foi it is quite consistent with an asseition that 
the judgment in ejectment was wiong and that the pei&on had no 
title at all (b) 

Slot & — Vi abilities 

254 If it the time at winch the right of any peibon to make an 
entiy oi distiess oi to bung an action to lecovei anv land or lent (c) 
has fii&t acciued as defaiied in the Real Pioputy Limitation Acts 
183o and 1874 (d) such peison is eithci an infant oi of unsound 
mind (c) then ho oi the peisons claiming thiough him may, 
although the statutoij poiiod applicable m othei cases Ins expiied 
tal e such pioceedings at any time within si\ jears next aftor the 
time at which he ceases to be under any such disability oi dies, 
whiche\er of these two events fust happens (J) 

265 Coveituie is nota disilnhty so fai as legaidb the leal estate 
of women mariied since the 81st Decern bei 1882 and bo fai as 
legaids the leal estate of women mairicd on oi befoie that date, 
whose title acciues aRei that date (g) But as regaids the interests of 
a husband and wife m the wife s piopoitj when the maiiiage took 
place and the wifes title to the piopeity acciued before the 
1st Januaiy 1883, covcrtuie is a dibibility within the above 
pioMsions {h) 

(t) Jai/ne\ Ihu/hcs )i) 10 1 xch 130 
(a) IJohscn \ Bains (1813^ 131 L 1 2bb 
(h) Sco 1/ch on \ 1 am iq ra 

() For the definition of Imd and imt f-LC pp IOC 10 < ante 
Id) 3& lAVill i ( bs 3 1 0 14 o7 iS. 3b \ ict c ss 1 see 

pp 110 — 129 (uite 

( ) As to co\erturo seo the to\t tnfra Absence beyond the seas ceased to 
bo a disalilih on 1st Jniuiij lb ^9 when the Real Plopert^ Limitation Act 
lb71 (37 A 38 Vict c c ime into opeiation fs 4 12) 

( /* ) Leal liojiertx Limit ition Act 1874 (37 18 A ict c u/l s 3 see 

Ihitnev Ilollouai/ {1^61) U Moo ICC 290 decided undci the (oi lespond 
mg piovision ot the leil Property I imitation Act 1831 (5 C 1 Will 4 c 2i) 

8 16 Ihe piovibions ol the Real liopert> Limitation Act 1S71 (57 & 38 Vict 
c o) as to disabilities ha\o no application to an action loi the ledemption 
of i mortgage {Kinsman v Mouse (18S1) 17 Ch D 101 10 and see title 
Mojito \oe) 

{g) Mariied Women s liopeitv Act 188-t* (4o & 46 Vict o <j) ss 1 u 12 
Bee Lotte v Lor (ISS^) 1^; Q B I) 667 0 A p o6 ante and title Husband 
AND Wife Vol \VI pp 321 et sej 453 it eeq 
(h) Real Piopeitj Limitation Act 1874 (37 & 38 Vict c 67) 8 3 see 
Kennedy v Lyell (188^i) lo Q B D 491, 498 HouuseU v Dutmtiiig [19023 
1 Oh 612 
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256 If before one disability ceases another supeivene‘=i time 
will not lun against the pei'son entitled to land until the last of 
sufh disabilities is removed (i) But no pioceedmg can be tal en 
by any such peison or by an> person claiming under him except 
within thii^^ years after the acciual of the light of such person 
although hemayha\e rem lined undei one oi more of such dis 
abilities for the whole of such tliiity yeais or although the teim 
of BIX \eaiB from the time at which he ceased to be undoi my such 
disability oi has died m*^y i ot hiM expiicd (/) 

If a peison is undei iny of the e dibabilities when his light 
accrues and dies without hiiing ceased to be under such dis 
ability no tunc to tile pi cu dings beyond the expiiation of 
the statutoiy piiiod aftei the aeciual of the iiglit to such person is 
allowed h^, leason of uhe disability of any othci j)Uson (Z) 

When time his onu begun te lun it will not be stopped by the 
occurung of a subsequent disabiliU (m) Inus a lemaindbiman, 
e’vcn if hi is undi,! di^ilulity when hm icmaincki falls into posses 
Sion (;?) IS 1)11 re 1 at the sime time as the tcnint in ta 1 would 
ha\e beai bailed (o) hid he li\cd 

257 The light to bung an action to reco\cr quit rents is 
deemed to aLCiiic no^ when dcfinlt is made in piymcnt but when 
the list piyiiitnt is made (p) Ihc el cct of this is in some ca es 
to male the pio\isioiis as to disabilities piactially nugatoiy 
foi i pel on may not he iinlu di ^bilih wlien tho last payment 
IS m ide but lu ij be uii ic di hilita \ I cu the lu \t d ly of payment 
aiiiaes in such ease Lime will be in to inn i in st the p^^rson s 
light fioni the list p ument and tho snpciicnin disaluliU aitoids 
him no pioteetioii although no ii^ht of aetion icciucd until he 
eame undei dis ibility (^) 

258 If land doocends to two ccparcencis one of i 1 oni is under 

disability but the other is iio^ the cli^iluli'y of one doe iK)tpicsei\0 
the title of the othei aftu tin cxpii itioii of tlie titutoiy peiiod 
ind if the i ne not undfi di ibility does not eiikr witlnn that 
peiiocl, he oi she is bane 1 ) 

{t} Fri(ns\ 1 Hi « (tS 1) I 1\ ( ] \i.n l-S s 1 JLLi\c IntiulucUon 

to Con\ti 'xiicii u li C(1 210 leJJi cs ibtate (IS 1) 51 I Jq 49b and 

p Oi ante 

[k) 11 al Iiopeity TiimUiion Act IS^l (37 A oS \ict c 5i) s o hoe 
Hounsel v l>ti iin ) [1 H)2J 1 Ch 1*. und p IOj anU 

(/) 1 (al li ptity 1 iiiitjti n Act is^l ( V. 4 Wih 4 c 2i) h IS as 
altered by the He i' Pi put\ lumtUuuA t lb(l(3( A ob vict c o ) s 9 

(m) Murr y\ WaV a (Ib^O) 02 I I 796 

(n) Murray v JJatlins sop/a G lu er y Minyroie [aJOo] 2 Ch 2 jo and 
PGO p lo i post 

(o) See p Ido post 

(p) 1 cal Pioperty limitation Act 1S33 (3 A 4 ill 4 c 27) 0 3 see 

p 113 ante Oiien \ Ik U rwio/r (lb47) IbM & tub nom Ve Beaut oir 

\ (lb60) SLxch IOC Lx Cb 

(q) Ow n Y De Beau oir bnyra /;erP\liKE B at p oG7 T)e Beam \r y 
Own Biipra per PAlTEsos J at p 182 gonpue Sut,(len on the fetatutos 
lolatin^ tr Peil Propeit\ 2iul ed (1 

(r) ^eo H 6. L nqd n \ h wist v (18 0) 2 Taunt 441 decided under the 
Lnmtatioi Act 1623 (21 lac 1 c 10) s 2 (new rep aled) As to e*»^Ftos in 
ooparccnarv see title Bfai PaopEitTx axd Chattels Beal 
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259 If the pei&on to whom a faigned cicliiowlodjmeiit of title ig 
given !■' then uiidei disabilitj he his it set ins the same extension 
of time foi tal mg piocecdings aftei the cessation of the disability 
as if his right had acciued when the ad nowledgmont was 
given (s) 

260 If a fatbei oi mo^hei is in pos csbioii ol ] mil belonging 
to an infant child tlio paient \\ill in oidinuy cucum tances be 
piesuined to h Vb enlticd on it is the gnaidiaii oi Ifaihfl of the 
infinfc and sucli po cssioii duiing the infinry is one on \ Inch the 
stitute amU not opciato (a) Ihe entiy on ind posscssi ai of 
an infmLshiid b'v ome pcison other than the fithci oi mothci 
nia> m xl c the s line i ule applit ablo to such entr^ and po'^Sf sion (/j) 
AMieie the peison so held to be guiuhui oi baililf c o itinues in 
pos f Sion ailei the inf nicy his ceased he is suppose’’ to continue 
in })csscssion in tbe amc capacity as befoic unless bonu thing is 
done to change the chiiactti of the possession and the statute will 
not lun e\(n afLci the mfincj has cexsed until such chaiactoi 
IS ch ingcd (c ) 


Si CT 9 — Estates I ail 

261 Wheie the pLCsciihed peiiod has lun out against a tenant 
m tail duiing his liii the light of all pc rsons whom he might have 
bailed b) aa\ act of lus own is b iiied b> the tflliiMon ot time against 
him elf {d) Wheie llu piisciibcd period his begun to lun against 
a teiiint in tail in his hfctiiiic but he his dud befoie the com 
pletion (f the pitsciibed pciiod the eflect as igiiist all whom he 
ini^ht ha\c b iiied bj in act of his c>wii is the sa ne is if thej whether 
issue in till 01 lem ii ideinieii hid cl timed thion^h him as hen (e) 
Ihcse piOMbioiib illcct bclh bbLic( f) and iciii undeiiiien 


(a) Eeal 1 ropeit> 1 imil ui m \( t 1874 c37 d. 3S \if t c 57) s 3 
(a) 2 JiO)a 3 \ Ihma [\^o A J Iv V, J 1 II lie Ilohlsv TTttcfc(1887) 
3b Ch D j5:> Mullein \ Do ic (1 S3) Ic I I 1 cumpiio 1/ Coim cJ \ 
((XI ti y E 9< he Majantb and Miudinda iuniiait [190/] 1 

I E 39 C V 

(/) /(//// \ ! a crm\ {\hiid) 4 C (1 90 W mne f \ 7J l/( nn (lh,o6) 22Beu 

4j2 II IK V S//f i6lni/{ trA{\s 1) I I 17 1 o/S o9i I ambert \ 
l 70 une{\^ 0) j I h C I ^ S 0 it nv Jtith{\^ib) 1 E Iq A 

toihc ^111 ch 11 hip of intuit u titl T^^AMS \Nl) LlllLUi i N \ol XVII 
pp 1 1 c 6P/ 131 e €<i 

(f) Itllolfs I U ^ Tf f /c siqia all yf Stanu icJ (I8b/) 34 Ch D <6 
I n/c) \ I du ll [\'> i ) i i \ I ^^x(lhc7n^ Voiian una 

(d) Ecilli peih J luiiLition lSo3 (o 4 Will 4 c 2/^ 21 4usttn v 

Iltvtllf/n 9lxch ’A ^ce lol onv Kaye (IS >2) oil cl & I3mg 21/ 

D(( ^ S mth V y //t (isy2’^ ) L (Sc Ad / S (decided uruld the I unit ition Act 
1023(21 Jac 1 c lO) f 1 (now icpc ded) ) Mmiays II oC/ n/s (1690) 62 L I 
790 In tho Etil Iio^eitj I miiuUoii Act 1833 (3 A lA\ill 4 c 27) b 21 
the woid b iicd is u ed iii two bcnbCB at the begiiiiuTif, of the section it 
IS used of tho opeiatun of the Rtatuto in barring a ii^jht ot entry etc at the 
close ot tho M clioii It IS us( d of the bailing of an estate till l)^ i conveyance 
As to the birii of an e tato tail by a deed ste title 1 1 n Pi operty ARD 
Chvtiels 

(c) Eeal Propel ty limit it ion Vet 18 j (3 A 4 Will 4 c 27) s 22 Goodall 
V (18ao'' i D cw 

(/) By issue is meant ill the issue of the first tenant in tail ohinnng per 
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262 A conveyaiiop in fee by i tenant m tail otherwisfl tban by 
deed duly enrolled (t) 1 as tbe effect of giving to the grantee a base 
fee subject to be debated by the entiy of the issue in tail (/t) In 
such case the ri^ht of tue issue in tail acciues upon the death 
of the tenant in tail who executed the convey vnee and time 
begins to run against them and all remaindeimen fiom such 
death (i) So if poss osion is enjojed under such deed foi moie 
than twelve yoais the light of the issue is not bailed duiing 
the life of the gi intor the case is the same as if the tenant in 
tail had meiely granted away his life estate (A) 

263 Wheie a tenant in tail in remainder has executed an 
assurance wnich would have biiied all lemamdcimen if he had at 
the time of its exGcutir»n been tenant in tail in possession all the 
remaindeimen aie laiied at the end of twelve jeais fiom the fiibt 
time at which such tenant in till oi some peison claiming under 
the entail would ha\e been entitled in possession to the same 
estate tail (Z) This piovision onl> applies to a&suiances which 
though ineffectual to bii the remaindeimen aie eflectual to bar the 
issue in tail (in) If a tenant foi life ha\ing an estate tail in 
remaindei aftei othei life estates makes a conveyance in fee 
simple time does not begin to lun until the estate tail falls into 

•possession (?i) 

Possession also must be taken by viiLue of the assurance 
and possession undei the assuiance will not begin to have any 
effect until the time aiiives at which the tenant in tail who 
executed the assuiance or some person chiming undei the 
entail would have been entitled m possession to the same estate 
tail (o) 


formam dom and capable of inheiitiD^ un(hr the entail whether i sue of the 
tenant in tail i^iinst whom timo has begun to run or not and as legaids issue 
in tail see also the mtei pi etalion clause of the Peil Piopcity Limitation Act 
18 (iV,4TVill 4 G 2 i) 6 1 whore person thiou^h whom aiiothoi peisou is 
saidtocliim mean inter alios issue m tail see 'll o ( annoii v Itiminjton 
(185'^) 12 G B 1 16 Mimay y ]T (IS jO) 62 1 I m 6 
{g) Undei the iines and Eecoveries Act I80J (3 & 4 Will 4 c 74) see title 
Revl laoPEii-r and CHArxEis El\i 
(^) See 7>oc d Daniel \ Moodroffe 2HLCis8!l 8^9 Cannon y 

Riminqtou 6upra at pp 12 1< ^oiganv Morgan (1 % L B 10 Eq 99 
(t) Real Prjpcity Limitation Act 1833 (3 & 4 n ill 4 c 2^) ss 21 22 
see Cam on v Rimmgtvn supra Fiimnqion v Cannon (1852) 12 0 B lb 34 
Ex Ch Murray Y ]\ailina su].ia 
(k) Motgan v Morgan supra 

{l) Real Propel ty Limilation Act 1874 (37 & 38 Vict c o/) s 6 which 
has taken the place of the Real Propoit> I mutation Act lSo3 (3 A 4 Will 4 
0 27) s 23 Both provisions sot m to have especial refeience to aRsurances to 
be executed under thehiues and Recoveries Act 180 1 (3 A 4 Will 4 c 74) 
which was passed m the same e^bion as but after the Roal Pioperty Limitation 
Act 1833 (3 & 4 Wm 4 c 2/) see 1 Hayes Introduction to Conveyancmg 
5th ed 264 Su^en on the Statutes relating to Real Property 2nd ed 98 
Anderson y Anderson (1861) 30 Bcav 209 Penny v Allen (1867) 7 De G 
MAG 409 426 

(wi) See Peiiww V Alim supra Morgan y Morgan supra 
'n) Mills V Oapel (1876) L R 20 £q 692 
(o) llid 
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264 If an estate tail is made inalienable by Act of Pailiament, seot 9 
the Keal Property Limitalion Acts, 1833 (p) and 1874 (?), have Estates 
no application (?) Tail 


265 The provisions with lespect to acknowlcJgments of title (») inalienable 
and disabilities (t) apply to all cases which come undei the estate tail 
Real Property Limitation Act 1833 (p) ss 21 22 But the Real ^ppiicUionof 
Property Limitation Act 1874 (a) s 6 extinguishes the title of [oaVknow^ 
remaindeimen at the end of twelve years from the moment when ledt^ment and 
time has begun to run under that piovision and makes no pio disabilities 
\ision for acknowledgments or disabilities therefoie no disability 

existing in the person of a lemaindeiman and no acknowledg 
ment made to him even if at the time of such disability or 
acknowledgment his light to lecovei the propeity has accrued 
pie\ents or delays the opeiation of that piovision 11 extinguish 
mg his title (b) 

Slot 10 — hquitihlt Ixightb to Real Piopeity 

266 Subject to exceptions in the case of tinsts (r) concealed i imitations 
fraud (rf) and acquiescence (6) eveiy remedy m equitv for the 
lecovei^ of land 01 rent is m tlie same position as if it were a i^^equicy 
remedy at law not only as to the peiiod of limitation, but aKo 

as to the time at which the light to sue is deemed to liave 
accrued and as to all exceptions on the giounds of disability or 
otherwise (/) Thus a pioceedmg to recover title deeds {g) 01 an 


(i) d k4A\ill 4 c li 
37 3S "N let t i 

(r) \herqavennif [J ail) ^ liace (lb 2) L E 7 Lxeh 145 see Biighion 
C 01 po7 ation V hi! don Ouaidiam (18b0) 6 0 P D oOS A rcvfrsion to the 
Crown expect mt on the determination 1 1 m estate tail gi anted 1 y the Crown to 
a subject foi btrvices cannot bo barred (rints and Pccoveiies Xct lb33 (3 dL 4 
Will 4 c 74) 8 18 stat (lo42 3)31 k loHen 8 c 20 s 2 liohmsony i iffard 
[1903] 1 Ch 660) To such a reversion tho Heal Property I imitation Acts 1833 
(3 & 4 Will 4 c 2/) and 18/4 (3/ <SL 38 Vict c o/) would hive no application 
(«) Eeal Proper^ Limitation Act 18:)o (3 A 4 'VVill 4 t 2/) s 14 seep 131 
ante 

(f) Real Propeity Limitation ^^ct 1833 (3 & 4 ill 4 c s 18 Real 
Pi operty T imitation Act IS <4 (>/ A 38 Vict c oi) ss 3 i seep 133 ante 

(a) 37 A 38 \ict c 5/ see p 3 30 ante Ihis provision contains no refer 
once to tho other sections of tho Rc il Propeity 1 imitation Acts 1833 (3 & 4 
Will 4 c 2 / ) and 187 1 ( 3 / & o8 Vict c a ) such as is found in the Real Property 
I imitation Act 18/4 (3/ A 38 Vict c o/) ss 21 22 
(5) As to the eflect of a tenant in tail who is under no disabihtv when he 
Ixjcomes entitled in possession afterwaids coming undei disability sec Murray 

V r(atkm6 0890) 621 T /96 Real Pi operty Limitation Act 1833 (3 & 4 
Will 4 c 27) s 22 and compare p 134 ante 

(c) bee p 139 post 
id) Seep 145 post 
(e) See p 144 ante 

(/) See Ihdsy Salhtt (1*^)1) 3 Do G M & G 7S2 C A Thompsons 
bimpson (1841) 1 Dr A "VVai 4^9 489 ht Mary Magdalen College Oxford 

V 4 & (18o/) 6H I (as 189 21o The Real Property Limitation Act 1833 
(3 & 4 Will 4 c 27) s 24 applies the limitations set out in ibid ss 1 — 23 to 
suits in equity Iht Real Pi operty limitation Act 1874 ( >7 & 38 Vict o 67), 
expressl} npphes to proteedingb iii equity and see title Pquity Vol XIII 
p 17o As to an action of toieclosure of a mortgage of an advowson m gross 
see p 173 post, and to an action for an assignment of dower see p 107 ante. 

(g) Wells (Pean and Chapter) v Doddtngion (1845) 2 OoU 73 
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Bqtiitable 
Btfhts to 
Beal 
Property 

Waste 


Acquiescence 


Chanties 


W hcthcr 
beneficial y 
18 biried 
when tiustci 
IS barred 


LiMiTAiioN OF Actions 

action on an equitable title for partition (A) or a foreclosure 
action (i) will be barred after t\Aelve years 
If a tenant for life commits equitable waste, the waste is m 
effect an absliaction of pait of the inheiitance and an action by 
a remainderman in tail against the personal rep esentatives of 
the tenant foi life is baired at the end of t\\elve years and 
time begins to run from the death of the tenant foi life (L) If 
legal waste foi instance felling timber bj a peison m peacbable for 
waste 18 committed the icmamdeimaii s lemedy bo\h at law and 
in equity is bailed at the end of six yeais fiom the ’'elling of the 
timbei (0 But if the knant foi life is also entitled to the next 
estate of mheiitance in lemaindei time runs onl} fiom his death 
and at the end of six yc ais fiom such death o\ci> remaindeiman 
IS barred of his lemedx although his estate mij not ha\e fallen 
into posoession within that peiiod (m) 

Even 111 casGo of wa^te wheie time does not begin to run against 
the lemaindciman till the death of the tenant foi hie if the 
remaindeiman acquiescco befoie that e\ent in the commission of 
the waste he nia\ piejudue his iem(d\ in equiU {n) But to 
pioduce such icsult theie must be something moie than meie 
non interfeieiice b’v the lomaindeiman (o) 

267 Chanties aie within the geneial pro\isions as to limita 
tion (p) subject to the exception m tlic cise of expiess tiusLsCj) 

268 If the chim of a tiusteo is bailed b\ lapse of time the 
iigl t of an^ cistui quL bust who is entitled in possoBsion is also 
bailed (// If the whole fee simple estate in land is vested 
in tiistees upon trusts undei which the poisons inteiested t ke 

{h) III 77don\ h ne [lsn<]2Q L 1 lo 1 C A 

(i) 1 ugh V Hcatn {IbSl) 7 App C ly llatJ v tsWc/ ry (1SS2) 19 

Ch D C A 111(1 cep 14^ }( i but the piovisi um i t ) di ibilitics (sec 
p 1 a 'lie 11 t iiplicible to arcdcuipti ii -xcrun (A^/ \ Aoiisc (Ibbl^ 

17 (h I) 101 100 

(k) Peal Piopeih limit tion Act IS) (o A 1 WiJl I c ^0 Feeds 

{ Du / e ) y Amf/aat (Latl) (18^6) 2 Ph lli D / Itn )o I \ Vannee [ISOl] o 
th 30r J86 C A As to cquit ible was<e ste tith ^nTLriiEMs As to 
waste by tenants lor yeois see title Latxdloi i) nij jTln \ol XVIIl 
pp 430 49G ft eq 

(/) I milt itioi Act 1023 (21 Jac 1 c 16) s 3 seep ul a 7 ite tindhLQ Ufgqni 
hotha7nY Hat 1 ins < Gh App 0 6 Venya \ SI mH urgh 4\ A 

0 (ex.) 42 beagtani \ hniglt (IbO/) 2 Ch App 6^6 bum aon y btmi on 
(1879) o L P It oOS 

(w) Birch /i?(7i(lb(0) L R 9 Pq 6S3 see Ba^ct y Bagot Leggt 

V Legge (18(3) 32 Ben o09 ( mi v II in is n (lSo9) John olT I undid y 
Vorton (1877) 6 Ch D 139 1 1 ul Rights and Liabilities as to Tices and 
TVoods 132 146 16/ 

{7i) Harcourty ff (18(>0j 28 Beav 303 L?(wwev Croi>5 (18ol) 14 Beav 
lOo LijiAsaociatKmof bcoUandy biddal tooper y (1861) 3 l)e G P 

& j t»8 r A 

a Life Aasocxation of Eastland y btddal Cooqer y Greene suj^a Leeds 
Amhcr t {Earl) sujra 
ip ) See title Chariiies Vol IV p 204 
(?) See p 142 / ost 

(r) L/evp/ltny Macku orth {MAKF) 2 Eq Cas Abr 679 H^vendeny AnnesJey 
{Lor(^ (1806) 2 Sch. & Lef 607 629 , see B ilhams v Bex % oi th [IDOOl A 0 
663, P 0 
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111 succession by way of remaindei and a mere trespasser, not 
claiming through any conveyance and not having notice of the 
equities affecting the land gams possebsion, it seems that when the 
trustees are bailed by dibpo^? ession for twche years all the cestim 
que t} ustent out of possession aie bailed also their title bemg depen 
dent on that of the tiustc (s) In such a c ise in the absence of any 
special circumstance the astins que tiu^Unt have no direct equity 
against the tiespassei thou only remedy a^imst him being eject 
ment in the name of then trustees oi ejectment m their own 
name in an action in which the trustee^ aie made defendants as 
well as the tiespassoi Ihe ctstms que timtent in such a case would 
albo have a icincdj against the tiustee m an action foi bleach of 
trust but su(h an action would be baried at the expiration of six 
>eais fiom the time when the cesiins que tju tent became entitled m 
possession or ce ibed to be undei dis ibility {( ) 

If a tiespasser who has notice of •the equities to which the land is 
subject acquiiSo as against a tiuslee a title to land by the opeia 
tion of the bt itute he holds subject to the equities and the cestuis 
que till tint in such a case have an independent lemedy against 
the tiespasser ind tune will not lun against them until their 
estate becomes an estile in posse bion or they aie free fiom 
disabilities (h) 


Sect 10 
Eauitable 
Bights to 
Beal 
Property 


without 
notice of 
trust 


IiespaBser 
with notice of 
the equities 


269 Where the couit dining the pfmhiicyof an actioi is m Landm 
pos tssion of piopeity by a rcccivei thu possession enuies foi the possession of 
benefit of the paity to the action ultimate!) doclaied to be entitled 
so that dining such possession time will lun against but not m 
favoui of a person who is a sli in^ei to the buit (( ) 


270 If a tiubtet wlio has received icnts of property comes into Right of a 
couit and asks foi an af*count meio lapse of time does not depiive ‘^lostee toan 
him of his light to have his lights and liabilities as an accounting 
party ascei tamed (d) 


bucr 11 — Ejupiess liu h affutmq Real Piojutty 

271 In the case of peisons claiming nndei expic'^s busts lapse Time does not 
of time IS unimportant in all cases between the cebtm que tiust and run m favour 
the trustee oi an> peison claiming thiougb him othei wise than for 
value BO long as the tiu ke oi tlie peison so claiming thiough him cHiming 

under them. 


(s) Bar u)ft v Murplu/ [1890] 1 I E u90 Cooper v Tiar?e (1805) 18 
Ir Jur -4 Oimiion \ 1 ttth (1868'j 2 I B. Eq 39b 410 Lew in Law of 
Tiufets 11 til oil 108/ but see H jdtams v lapuorth [1900] A L 503 P 0 
(o) iiu^tce Act IbSS (j1 A o2 Vict c o9) s 8 see p 101 po t 
h) Scotty 8L(tt{\^o‘i) 4 H L Cas 1065 As to a purcha'^ei who buys 
undoi I title less than loity 'vears being affected with notice see titles Lquity 
\ ol A 111 pp 100 et aeq Iandiord and Ienant Vol XVIII p 690 
Sale oi LA^D 

(c) ]] 7 iron y J'le (18t2) 3 Lr A War 104 123 Hamaaon y Lutgnan 

(18-*2^ 2 Dr L AVar 295 Hunt v Bateman (1848) 10 1 Eq E 360 378 
(jTooTnc V Jjlal e (18j8) 8 I C L E 428 Lx Oil Be Butler a (1863) 13 

I Ch E 453 Re blade a 1 state [1896] 1 I E 191 0 A But as to an 

acknowledgment by the recei\er see Penney v Podd (1878) 26 W E 502 

(d) SirUh V 0 Qiady (1870) L E 3 P 0 311 
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a&eotang 

Beal 
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value from 
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Purchaser 
With notice 


retains the property (e) The possession of the trustee xs in effect 
deemed to be the possession of the cestui que tnist(f) So long as 
a trustee leceives the rents of an estate time does not run against 
the cestui que ti ust even though the tru tee accounts foi the rents to 
«, peison not entitled (g) 

If property passes by the death of the tiustee to his legal icpre 
sentative (Ji), or passes to a \olnnteei on comeyanee (t) the right 
of the cestui que tiust is pieseived and time does not lun against 
that right so that howevei long such a lepiosentative or volunteei 
holds the pioperty ivith oi without knowledge of the tiust he 
will be liable at any time to an action to recover tlie mheiitance 
and foi an account of aiieais of piofits piovided Ihiie be no 
acquiescence or laches on the put of the ustui que tiust {I ) 

272 If a tiustee having the legal estate m fee simplt coinejs 
trust piopeity to a pui chaser foi value without notice of the trust the 
cesini que his on geneialpimciples no right in equity against 
such pai chaser and the right of the cestui que tiust to the land is 
lost immediately on such convey ancG(Z) If howevoi tiust pio 
perty has been convened to a purcba'^iei foi \alue with notice 
of the tiust (j/i) the ri^ht of a cestui que tiu^t if a light to an 
estate in possession to lecover the piopcit^y against such pui chaser 
/)r anyone claiming undei him as a \oluiiteer oi with notice will 
be baried m twehe yeais time from the conve\ance (u) time 
running it seems not from the contiact foi the purchise by 
which the estate is transfeiied in equity but fiom the actual 
legal conveyance (o) Ihe cestui qut tiiat on the convejance 
foi value being mide, is in the position of iny equitable owner 
who has a remedy in equity but has no ovpicss tiust in his 
fa\oiu the time fiom which the statute begins to run depends 
on the natuie of iho equitiblc limitations and so will not run 


(e) Peal Pioporty I imitition Act 18 H (3 A 4 Will 4 c 2/) s 25 Tawy 
Pagwell Jia)i$\ 1 agiiell [Ibii) 4 Dr V, Wai o98 40o As to claims against a 
trustee for breach of tru t when he has paitcd with the piopeit} see p lol 
jws As to what aie e\pre s tiu ts see titUs LQUii\ \ol XllI p 151 
IltUSTSi^yi) TllUSlEES 

(/) Hiinty Bateman 10 I Eq E 360 per lENNSFMHtii B at 

p 3S0 

(ff) Listtr V Ptelfmd (186^ 34 L J (cii ) 582 see hnnjht v hoivyer 

(18a&) 2 Do G A J 421 C A Chit is Hospital v Qiatnqer (1848) 1 

Mac A G 460 hast ^tonehot se Lrhan Council v Wtlhurjhbf 1 rather s Ltd 
[1902] 2 E B 318 As to the effect of po session by the ce tm que trust see 
p 138 ante 

(A) Mtfr ^ Cavunagh (1838) 1 Dr A Wal 668 ^mtih v Smith (1876) 

1 L E It 206 C A iatiicJcv Simpum 24 Q I D 128 

^i) See Stuigis v Morse (18aS) iDeGAJ ICA 

(k) As to acqme‘^cenco md laches see title Equity Vol ETTT pp 166 d 
seq 168 et sej 

fZ) See htles Sale of Lam) Trusts and Trustees and p 138 ante 
(m) As to purchasers foi value being affected b\ notice see titles Fquity 
Yol xni pp 76 86 Saif ot T ind 

Eeal Property Limitation Act 18^3 (3 A 4 Will 4 c 27) s 25 
_ A-G V I^hiit (1814) 4 Han 147 As to a settlement by a trustee of 
the trust property m a marriage sett^ment see letie y letie (18a3) 1 Drew 
371 39 i As to the m anin„ of purchaser m the Eeal Property Limitation 
Act, 1833 (} A 4 WiU 4 c 27) s 26 see bmith y Smith (1876) 1 L E Ir 
206 0 A , A -G V Pans (18<0) 18 W E 1132 
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as against parties entitled m rern'iindei or under disability until 
the lemainder becomes an estate in possession or in case of 
disability until the paitiea undei disibihtj cease to be so oi the 
peiiod of thirly yeais has expiied fiom the acciual of the light (p) 

273 If an annuity is chaif,ed on land on an express trust and 
the land remains in the hands of the tiusko the annuity is 
‘ a rent within the mteipietation clause of the Real Piopeit} 
Limitation Act 18S3 (q) and is not a sum of money or legacy 
chaiged upon or pa^y ible out of land within the meaning of the 
Real Pioperty Limitation Act 1874 (r) s 10 If no pajnient in 
respect ot such annuity is made foi moie than Iwehe jeais the 
annuity is not extinguished (s) but the Real Piopeifcj Limitation 
Act, 1874 (?) s 10 applies to the ail eais and no distress or u tion 
can it seems be brought to lecovci any aiieus oi a,t least not 
more than six years aiieais (t) 

A devise to a person beneficially subject to an annuity oi other 
senes of peiiodical payments does not eicate an expiess tiust so as 
to except the case from the opeiation of the statute (a) iioi does a 
conxeyance of land to i person beneficialh subject to such a 
chaige when the giautee coaenants with the giantor to pay the 
annuity (/>) But such a trust is cieated when hnd is devised to 
tiiistees subject to a chaige of annuities in tiust to convey m strict 
settlement (c) 

274 Lapse of time as between a trustee and a nstai que Unst 
IS only unimportant in cases of express trusts of land oi lent (cl) 
that IS cases wheie sueh land oi lent is vested in trustees on trust 
either declared in express teims by a deed will oi othei written 
instiument oi else stated m such language thit by the lules of 
construction put on that language by courts of equity the legal estate 


( p) 1 h jmj son v ^ mpson ( 1 1 ) 
(ollfo 


1 Dr (51 'W ai 4u0 4S9 Sf Ifn??/ 

(l&jf) 6 H I (is 1S9 216 I owiTi I iw 
and as to tho ptiiod uf thiity jcirs see p l:i4 


iUfge Oxfird y A i 
of liusts nth ed 1100 
ante 

a <SL 4 Will 4 c 2/ seep 107 ante 

(?) 37 d. 38 Vict c Oi see p 82 cute 

la) Real Property I imiUtion ^ct ISJ (} \. 1 ill 4 c. 2/) e 2.. see the 
text supra 

(<) See p 97 ante and see Hughes v O/ca (1884) 2i Ch D 231 
J9oiucr (1885) 16 L R li ^84 Re Nf /eits Irusis (ISSo) 19 L R 
Be Beltons Estate [1894] HI o37 compuo Be DraUs Istde 
I E 138 C 
Vict c 50 

SeeFianci v (jjoter (184t?) o Ilaio 39 Hunt v Lifeman (184S) 10 
E 360 Jacquetv Jacgiict {lho9) 27 1 oav 312 DicJeusonv Itasdale 
1 Be Q J & Sm t>2 

S Harnsamv Vuignan{m2) 2 Dr (SLWar 29o Tlughes v Kelly (1843), 
' (SLWar 482 Massy n 0 Dell (18o9) 10 I Oh R 22 Jhcmsonw Eout 
wood (1877) ^App Oas 2lo Ciuminghamy 7ooi(lb7S) o Vpp Oas 974 

“■ ■ ')le Demotions Lommsstonera v nyhants (l&4o'i 7 I Eq E 

" ' as to the 
57) 0 10. 


Dower y 
Ir 140 
[1909] ' 

A As to^tho Eeil Piopeit\ Limitation Act 1874 (3f oS 
B 10 which dealb with money charged on lind see p 82 


ante 

(«) 

I Eq 

(1862) 


(c) 'ChaTftdbk ~i)onattona Lomnmtonera v llyhanta (184o1 7 

680 nuqhea v Golea awpra la ^ugenta Tiuata sttpta But 
effect of the Real Property Limitation Act 1874 (37 & 38 Vict t 
see p 82 ante 

{<Q Eor the definition of ‘rent seep 107 onte. 
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Limitation of AcmoNS 
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Beal 

Property 
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trustees 


IS vested in the tiu&ioes and the beneficial e'-tate in another (e) 
Ihe e\isteiic0 of a ctnstrucliM trust does not pie\ent time from 
running thus a pci son who liis been in possession of land as a 
constiiulne iiu&tcc foi moif than twelve years may set up the 
statute iiiiot the peison who but foi the lapse of time would be 
the iighlful owner (/) 

276 Although a mere gift diiect to a chanty cuates no express 
trust (^7) laud 01 niit ma^ be glinted 01 devised in uch a way as 
to cieite an express trust 111 ti^oui of a iharity In such a case, 
so long as the piopeil\ is in the po^ ei of those on whom the duty 
IS cast of dealing with it foi the puiposes of the chanty, the lights 
of the ontitlecl to the benelit of the chanty are presei\ed 

from the eflect of lapse of time 

If a ticspissei or \ 2)ci&on who cl urns independently of the 
light of the (hant> ^its into iposscssion time will run against 
the title jt the elniit^ lust is it would against any (< 8 tni qiit Imst 
entitled inidci in express tiust if the tiiistces weie out of possession 
and the pioi» held by a strange 1 (0 

276 If the tiu tees of the chanty piojieity deinioe it by a lease 
reselling rent and the lent has been logulaily paid the right of 
the persons entitled to the heiielit of the chanty to ujiset the leise 
IS bailed at the end of twcUe atais from ih( time when it was 
gi anted ( 1 ) If i chanty makes a lease of lind which is void 


(t) IIu ii \ LaUman ( 1 & 4 S) 10 I 3q I JbO Drummonds Sant (1873) 
L r OQ B 7b3 Dan] in v / (Loni) (18/8) 4 App Cis 61 Cunning 

ha n V ioc< (IS S) o App (1 0 1 le ^nqent a /rwsfs (IS 811 ) 19 I R Ir 140 
IncY J hill IS IS r 191 1 ochefoucauld 'V J-omiead [lsO/]lCh 196 

0 A le 3[(7italts {Lai I) 1 state [1909] 1 I R 390 He DraJ e a Lstate [1909] 1 

1 Iv lo( C A Iije i u lUon (f S otland V Siddal Coopery Grmne (1861), 

3DgGI & J 68 CA Soar V A'<hiLeU [1893] 2 Q B 390 0 A Smith 
V S;? (1876) 1 L R Ir 206 C A Salter y Caiaz/agr^ (1838) 1 Dr &Wal 

6GS Jail it? V Simpson (lS89j 21 Q B D 128 Nugent y Nuge7it{\hM) lo 
I R Ir m Mailicu y I rise (I80I) 14 Peav 341 As to constructive 
trusts sef titles Lquiiy A ol XIII pp lo4 et seq Trusts and Trusifes 
A s to the idmission of extimsic evidence in construing them see title Evidencj 
\ ol XTII I obi 

(f) Fetre \ leire (18')3) 1 Drew 3'"! 393 see Henderaem y Atkins 
(1Sl»9) 28 I J (cii ) 91ii Santa to Ihompson (1883) 22 Ch D 614 Re Danes 
I ?a^e(18/l) o X R Fq 498 Churchei y Maiiin (1S89) 42 Ch D 312 Re 
lacy hnjal Ceniial J heatriral J ind l^wciation y Kydd [1899] 2 Ch 149 
laidley y Ilohand \\hio) I 1\ 20 Fq 428 Ma on y Broaihent {\m^) 33 
Beav 2% Tiding y, lad€i{\bil) 8 Ch App 30 Rt ALmn Johnaon y 
M iinaey {\%1d) 11 Lh D 284 C A Chavmany C'orjoc (18/9) 41 L T 22 
{g) Charitable Donations C ommissioners y Jlyh ants (184o) 7 I Eq R 
j80 St Maiy ^fa/d^Ien College Orford y A 0 (1857) 6 H L Cas 189 
compare Re Drakes 1 state [1909] 1 I R 136 C A See generally title 
CH\RinE<i \ol JV pp 204 eUfc/ 

(/t) Charitall Dmationa Comt nasi oner s y Wyhranta supra A Q y Pmse 
(1812) 2 Dr VWar 67 1 0 v Davia{lbiQ) 18 W R 1132 

(t) Magdalen Hosmtal {lust hut ani Ooveriiora)y (1879) 4 App Oas 

324 ind see title CHARniE \ cl IV p 201 As to the running of time in 
favour of a chanty in respect of land acquired under a void conveyance or 
lease tcet/td pp 204 206 

(L A a s JMvey (1859) 4 De G & J 136 0 A A 0 v Paynt (1869) 
87 Beav 168 and see title Chaiiities Vol IV p 228 Aa to nght of the 
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ah tniUo and the lessee enters and pays no rent, the title ol the 
charity is barred at the expiiation of twelve yeais from the entiy {1) 

Sfct 12 — Biaiid 

277 In every case of a concealed fraud the ii^lit of any peison 
to sue to recover any land or rent of which he or the peibon 
through whom he claims may have been depiiied by such fraud is 
deemed to have first accrued at and not befoie the time at which 
such hand was or with reasonable diligence might have been 
discoveied except as against any bona fult puichasei foi valuable 
consideration who has not assisted in the commission of such 
fraud and who at the time he made the puichiise did not know, 
and had no reason to believe that any such fiaud had been 
committed (m) 

This piovision applies to a case of designed fiaud h} which a 
person knowing to whom the right belongb conceals the cireum 
stances giving the light, and by means of such concealment enibles 
himself 01 some othei person to enter and hold (n) Poi instance 
where an inbolvent delibeiately omits to give information as to 
his property (o) oi a person is designedly in ought up as the second 
legitimate son wheieas he is in fact the eldest tp) 

278 A conveyance by a lunatic may be \oid oi aouUble but 
the meie fact of possession having been obtained horn a lunatic or 
pel son of infirm mind is not of itself bulhcient to establish a case 
of fiaud (g') But such a fact is an element in the pioof of fiaud 
and if the execution of a conveyance oi devise be obtained from 
such a peison in circumstances which show inala tuhs on the part 
of the grantee or devisee this is a case of fiaud (a) A lunatic 
may be within the exception of the statute piovided especial];> for 


beneficianes as against a purcha'^er for value under a convey ince see title 
Chakities Yol Iv p 204 

(^) Migdalen Hospital {1 resident aiid (rovemors) y Knotts 4 App Cas 

324 As to the liabihty of trustees holding on express trusts for a chiijt> to 
account when there has been a fraudulent mis'ippropiiation by the tiustees 
see title Oil VRITIES Vol IV pp 21Qetsq 
(m) Eeil Propcity limitation Act 1833 (3 4 "Will 4 c 27) s 26 which 

spocmcally refened only to suits in equity but by the effect of the Judicature 
Act 1873 (36 & 37 Vict c 66) s 24 (3) it will it seems affect pioceedings in 
all branches of tho Supremo Oouit where equitable lehef is sought As to 
equitable rehef against fiaud see title 1 Qun v Vol XIII pp et seq as to 
fraud gener«illy see title MisiiEPiiEsrNiATio^ and 1 iiAUD 
(w) Petre v Peire(18o3) 1 Drew 371 397 tills v Howe (Lari) [1893] 2 
Oh 645 651 6t)2 0 A Bains Y Buxton (ISSQ) 14 Ch D u3< (where moie 
occupation of a cellar was held not within the provision) but see Be 
McCaUum McCallurtiY MtCallum [1901] 1 Oh 143 0 A and compare p 49, 
ante 

o) Sturgis Y Morse (18oS) iDeO- & J 1 0 A 
» VaneY Fawe (1873) 8 Oh App 383 

Price V Berrinqton (1850) 3 Mac G 486 Manby v BewitJze fl857) 3 
K & J 342 comparo title Dqum Vol XIII p 16 and see generally title 
Lunatics and Persons op UN8ou^D Mind pp 389 et seq post See also as to 
conveyances impeachable by the position of the paitieSi title PRAUDULfiNT and 
Voidable Oon\ eyances Vol XV p 103 
(a) Lewis v Thomas (1843), 3 Hare 26. 
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disabilities (&) but in deciding at \\hat tune a person who has been 
defrauded might with reasonable diligence have discovered the 
fraud the coiut will not legaid the capacity of such a person s 
mind to distover the fraud (c) 

279 To piove that a person might havediscoveit-d afiaud within 
a reasonable time it is not it seems sufficient to show that he might 
have discoveied the fiaud bj pui suing an inquiry m some collateral 
mattoi it must be shown that theie has been something to put 
him upon inquiiy respectmg the matter itself, which inquiry if 
made would have led to the disco \eij of the real facts (d) But the 
fact that a very considerable interval of time has elapsed between 
the alleged fraud and its discover} may of itself be a reason for 
inferiing that the fraud might with reasonable diligence have been 
discovered long before (c) 

280 The fact that a concealed fraud has been committed does 
not prevent the running of time if neither the person sued nor hrs 
predecessor in title noi the agent of cither was party or privy to 
the fraud at the time of its peifoimance (/) 

281 Fiaiul docs not i)ie\ent the lunmngof time m the ciseof a 
bona pit purchasei hid no itison to belie\e that a fraud had 
been committed It seems that the same circumstances as 'would 
be held sufficient to enable the peisou defrauded to discovei the 
fraud with reasonable diligence should be consideicd snfhcient to 
give i pui chase 1 reason to bolie\e that a fiaud had been com 
mittcd {(j) 

A puichasei foi value who though himsulf ignoiaut of the 
fiaud contiacls thiough an agent who knows of the fiaud is not 
protected {h) 

Seci 13 — Uquiesctnce 

282 A couit of equity may lefase lelief before the lapse of 
the siatutoiy period m all cases in which on account of the 
plaint ill s acquiescence oi on any othei ground courts of equity 
would before the Act have refused relief (i) 


(6) Keil Pioperty limitation Act 18 <4 (37 V. 3b "Vict c o7) s o see 
p 13 J (fnte 

(c) Jl/a?ibf/ V 1 cutc/e (18j/) 3 K <SL J o42 
id) ^tu7(jt6 V Morse (18o8) 3DeQ-&J 1 CA 

{e) Chethamv 7/ a/ e (18/0) L R 9 Eq o71 eee Laiirancej Norrei/s {IhdO) 
16 App Gis 210 Re Jennen^ illis v Howe [fail) (1880) oO I J (CH ) 1 
TTi//w V Hone {Earl) [189 j] 2 Ch 54o C A In Chetham v Hoaie supra 
Malins V C expressed an opinion that the Real Propert} I imitation Act 
1833 (3 & 4 Will 4 0 27) s 26 should receive the strictest iiiterpietation 
(f) Re McCallum M('Callnm\ McCaUum [1901] 1 Oh 143 
(v) Sim g 18 V Mmae supra 
(h) Vaney ] /ne(18/3) S Gh App 383 

(t) Real Pi Opel ty Limitation Act 1833 (3 & 4 Will 4 o 27) s 27 which 
gives no new effect to acquiescence but leaves the rules of equity on this 
subject as they were before and makes it clear that the statutory Umitationa 
applicable to suits in equity were not intended to interfere with such rules 
As to the lules of equity with logard to acquiescenoe see title Eqttitt 

Vol xm p 166 
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Sect 14 — Moitgagoi and Moitgaget 
Sub Sect 1 — Right of Mortgagee to Recover M nigaged Land 
(i ) When the Mortgagor la tn Poesemon 

283 The right of a moifcgagee (;) to entei upon the nioitgaged 
land and to bring an action foi its recovery if no principal or 
inteiest is paid in lespoct of the mortgage is baried twelve yeais 
after the right has acciued to him oi someone thiough whom he 
claims { 1 ) 

284 The date fiom which time runs against the mortgagee 
when there has been no acknowledgment and no payment of 
principal or inteiest, depends paitly on the nature of the property 
mortgaged, partly on the natuie of the iemed\ which the 
mortgagee seeks to enfuce and paitlv on the form of the 
mortgage deed If in the case of an inteiest in land m 
possession, the moitgagee seeks to enter or lecover possession of 
the land by action of ejectment time in the case of a mortgage in 
the oidinai\ form will run fiom tho date of the mortgage from 
which time tho moitgagee has the light of possession (/) and this 
IS so e\en when the moitgage contains a covenant that it shall be 
lawful foi the moitgagee to entei aftei default has been made m 
payment (m) If, however tlieie is a pioaision in the moitgage 
for quiet possession bj the moitgagoi until default upon a certain 
da'^ and the mortgage deed is executed by the moitgagee the deed 
opeiates as a redemise by the moitgagee until the day named till 
then accoidingly ejectment will not lie nor will time lun against 
such an action (w) If on the other hand the lemedy adopted is 
foieclosuie time wiP lun fiom the date fixed for the payment of the 
piincipal (o) , and when the piincipal is made payable on demand 


(^) As to the rijjhts of moitgagor and moitgagee generally see title 

Mom GAGE 

(^) Real Propel ty Limitation Act IS 1 4 (37 & 38 Viot c 57} s 1 Real 
Property Limitation Act 18o3 (3 & 4 Will 4 c s 3 Ihe time when the 
right accrues is governed generally by the Real Projxity limitation Act 
1874 (37 & 38 Vict c tJi) s 1 aod the Real 1 ropei ty Limitation Act 1833 
(3 & 4 Will 4 0 27) s 3 3id branch As to tho effect of p'i 5 mentof principal 
or interest see p 146 poet The personal remedies of the mortgagee to recover 
the mortgage debt aie generally goveim I by the Peal Propeity Limitation Act 
1874 (37 & 38 Vict c 57) s 8 tho Civil Procedure Act 1833 (3 4 Will 4 

c 42) 8 3 and the Real Propeity Limitation Act 18o5 (3 & 4 Will 4 c 27) 

6 42 see pp 7b 82 97 aide 

il) Boe^ Roylance v Lifhtjoot (1841) 8 M <51 W o53 see Rejeray (haze 
6rooJl(1846) 8 Q B 895 Green R«7/?s(1879) 6 L R Ii 1/3 In this event 
the action which is one to recover posse sion of the land f ills within the Real 
Piopei’ty Limitation Act 1833 (3 <SL 4 Will 4 c 27) s 3 3rd branch , see 
p. 110 ante 

B ) Doe d Roylance v Lightfoc t supra 

^tlJtnsonY Hall {mi) 3 Bing (n 0)608 

Kthhle V Fairthome [189ti] 1 Oh 219 22o Here the action which 
IS one to recover the equity of redemption in the land ( Wrtron \ Vtze (1842) 

3 Dr & War 104 120) falls within the Real Pioperty Limitation Act, 1833 
(3 & 4 Will 4 c 27) 8 3 3rd branch seep 115 anfe (Bna;on v Vize^nupra 
at p 117) see Johnaon {Samuel) «fc Sana Ltd v Brock [1907] 2 Oh 533 536 
As to the effect of a foreclosure order, see p 147, poai 
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tune will lun horn the date of the moitgage deed (p) If themteiest 
moitgiged 19 leveisionaiv time ndl not lun against a foreclosure 
action till themteiest f ills into possession although the personal 
lemedj to reco\ei the moitgage debt may then be bailed (j) 

285 If an> payment has been made in lespect of the principal 
or mteiest due on a moitgige time luns agaii st any person 
claiming iindei the moitgage fiom the last of such payments (?), 
whether in the case of foieclosuie oi ejectment (s) 

Ihe pajment of piincipil or inlf lost must be by a peison liable as 
moi tgn^oi 01 some person on Ins bLbalf (t) Pait payment or pay 
ment of inte est b} tht ownei of pai t of the propeity will pieserve the 
moitcqgee s ii^ht against all the piopeity oiigmally moitoaged(a) 

Payment by a tenant for life is ood as against lemaindermen (Ij) 
If the moiigigee oi the peison entitled to the inteiest on the 
moitgage debt i tenant foi life/jf the mortgaged land time will not 
lun during ms life (c) 

Payments by a moitgagoi (d) oi by a peison bound as between 
himself and the moitga^oi to pi.} (c) pi event time running in 
favoui of an assignee of tlm equity of ledemption ( f) 

286 Tlif pajmont of puncipal oi inleiest must be made to a 
person entitled to receue it as moit^agee (g) 

287 If theie was no pos ession adverse to the moitgigor at the 
date of the moitgage and mteiest is paid within twehe jeais of 

(/)) lel7cunb (/W iate Jiuun v Pnnn [180 j] 2 Ch oOO d05 compare 
le lu77icr Ju7)ie7 v S; c; cfr (1S04) 43 W 1 mo (wneie the coyuiani was to 
T)iv on tlio death of a tenant for lite^ Hamill v (1000) 44 I I T 

2o C A (whoro there was a eovcnnnt that the j iintip il should not be culled in 
for twenty jeirs) 

(/) Ila/illv Jfdhn n (188S) o8 Ch D 480 Ee lakes Itu ts (18*0) 63 
I r llO Ee Co}daH s L tate 29 L It Ii 190 

(r) B-eil I iopoit\ IinutitionAc 1S:>4 (/ Will 4 ^ 1 Vk t c ^8) ( ometimes 
called I ittlc 1 lie s Vet) leal liojjritv limitation At 1 S H ( >7 <SL o8 ^ lot 

0 Ji) 8 1 see d Tones v H i/Ziams (IS ) u Ad 6L LI 2)1 

(s) IJarlocJ y Ashhury lOCh L o)) 0 A 

(^) heuhould > Smith (ISSO) )3 (h D 12< 0 \ lilts v lilt [190o] 

1 Ch 61u 010 Usonv Mimarl (1900) Sol Jo 112 As to the ouect of 
payment of lent b> a tenant of the moitgigod pi ^pfrh seep 12 aiite or by 
aicceivor eopj) <2 04 aitit Astopa'^Tnoribol inttit t b^ i person other than 
the mortgagor entitled to pay see p Oj ai ft or ly a pei on lixble onh to 
tlie mortga^^jir to pa-v eo p 94 ante Such ci ire ipplic ible to the pro 
visions now being dealt with 

{a)Ch7nner/\ i ions (1804) 11 H I Cib llo IjJ I e MusJ ernj {185S) 
9 I Oh R 94 0 A and b( p 90 ante As to the oft t* ot pigment of 
intore t by the specific dc\is£o of nioitr,a^od propcitv on the riolit of the 
mortgagee to an order for the idmini&tration of the whole of the testator s real 
estate Ec facej/ Eouard \ I nfhtfoot [1907] 1 Ch 330 0 A 

(&) Bar lay \ Owen (ISSOl 00 I T 220 see Gregson v Htndley (1846) 10 
Tur 381 (wheie an admission b> deed by a tenant for life of payment of interest 
was held uc t sufficient) 

(f) nynney Styan(lS‘ii) 2 Ih 303 Co? Lett v Bar/er (11%) 3 Anst 755 
Topham v Booth (1880 35 ( h I) 607 Ee Imneqans Estate [1906] 1 I B. 
370 Re Ilaues Re Burchell Ituhelly //ait es (1892), 62 L J (CH ) 463 

(d) Chimiery v Evans syj ra 

(e) Bradshaws Wtddrmquj [100‘>] 2 Ch 430 0 A Canny Tayloi (1859) 

IF & F 661 \ J 

if) See wntra Newhovld v Smith (1886) 33 Oh D 127 0 A 

(y) Barclay y Owen sup? a and seep 94 ante 
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action brought, the moitgagee can recover the mortgaged land even 
although twelve years im) pieviously hi\e elapsed within which 
no interest was paid (h) 

288 Where the pi opeity is vested m ti us Lees who receive and 
accumulate the lents but nothing is paid bj the moiit^agor to 
the moitgagee the latter will be baned after twelve years (?) 

289 Receipt of inleiest on a debt seemed by a mortgage of a 
lentcharge will not it seems have the effect of keeping alive the 
mortgagee s right to distiam foi the rentchaige on the land out 
of which it issues (k) 

290 A moiti,igoi in possession is not deemed a tenant at will 
to his mortgagee (1) unless he has paid the mortgage debt and is 
in pocasession ot the property without a reconveyance having been 
made to him m which case the moitgagee s title to the legal 
estate is extinguished m thirteen years fiom the pajment {m) 

291 An 01 del of foreclosuie absolute obtained by a legal mort 
gagee vests the owneiship and the beneficial title to the land in 
him foi the first time and a fiesh right acciues to him at the 
date of the older and an action to recover the land within 
twelve years of the order is not haired although more than 
twelve years may have elapsed since the legal estate was coi veyed 
to the mortgagee and since the last payment of principal or 
interest seemed by the mortgage 


(h) Real Property Limit ition Act 18i>7 (7 ‘Will 4 A 1 Vict c 2S) The Real 
Piopcrty limitation Act 1833 (3^4 Will 4 c 27) s 3i has it seems no 
application as again t a mortgagee wheie interest has been paid see the words 
at the end of the Real Piopeity Limitation Act 183 / (7 Will 4 A 1 Vict c 2b ) — 
anythin^ in the said Act {it the Reil Proj erty Limitation Act 1833 (3 ^4 
Will 4 c ’7) notwithstanding In Hemming y Bl niton (16 j 3) 42 L J 
(o P ) 168 there had been possesbion ad^er^e to the mortgagor at the dilo of 
the mortgage and the mort^a^^ee s ri^^ht would have been extinguished even 
if mterest had been regulaiiy paid compare ( regson v Hmdley (18161 10 
Jut 383 

(%) Re Ha eldine a Trusts [1908] 1 Oh 34 C A 

\k) The Real Pi operty Limitation Act 1837 (7 Will 4 & 1 \ict c 28) w 
confined to mortgages of land as defined bj the Real Property I imitation Act 
1833 (3 &4Will 4 c 27) 8 ] that is to mortgages of corporeal hereditaments 
and of tithes m the hands of anj person except epiiitual and eleemosynary cor 
porations sole (see Brool s v MticJ It ton [I ^00] 2 Oh 619 o ^2 and p 100 aTite) 
the Real Property Limitation Act 1837 (7 Will 4 & 1 Vict c 28) does not apply 
to mortgages of rentchaiges It seems that if a moitgagee of a rent charge 
does not receive any in‘?talment of the rentcharge or any acknowledgment 
under the Real Propel ty Limitation Act 18 33 f3& 4 Will 4 c ^7) s 14 from 
the person in posse sion of the land out of wmch the rentcharge issues and 
does not take any proceedings against such person to recover the rentcharge 
the mortgagee s right as agunst the land will be barred at the expiration of 
twelve years from the moitgage debt becoming due (Real Pi operty Limitation 
Act 1833 (3 & 4 Will 4 c 2/) e 3 3rd branch seep 11 j ante) although he 
may have received interest due on the mortgage As to rente barges generally 
setf title Rentcuarges anp ANNumrs 

a Within the meaning of the Real Property Limitation Act 1833 (3 & 4 
4 c 27) • 7 see p 12o ante 
(w) Sands to Thompson (1883) 22 Oh D 014 

(n) Ptwh V Heath (1882) 7 App Cas 235 and as to foreclosure generally 
see title Mortgage 
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(u) TT Acre a Th%rd Pa)ty %s tn Po8$€»8%<m 

292 If the moitgagor is himself out of possession at the date 
of the moilgage whether the property is in the occupation of a 
tenant oi of someone holding without a title the period of 
limitation m favour of the pci son in possession and as against 
the moitgigee in cases where no payment of principal or interest 
has been made must be calculated from the time at which if no 
moitgago had been executed the statute would begin to run 
against the title of the mortgagoi or those through whom he 
claims (o) 

But when some meiit has been made in respect of the mort 
gige debt or inteiest the payment sets time running afresh in 
fivout of the light of all persons claiming under the mortgage 
as against all persono in possession ])iovided that such possession 
was not adveiSG to the mortgagor at the lime of the mortgage (p) 
01 that the persons in possession had not it the time of the mort 
gage gamed a good title under the siitute as against the 
mortgagoi (a) So if at the date of the mortgage a peison is in 
possession by peimission of the moitgigoi and not ad\ersely to 
him then although the statute ma> have begun to run sgainst 
the moitgagor if he pays inkiest oi a put ot the moitgage debt to 
the moitgagee such payment confeis a new right of entij on the 
moitgagei and so long is suchapa 3 mGnt is made time will not 
run against his right although time will continue to run against 
the right ot the mortgagoi (6) In such case at the expiration of 
the stitutoiy peiiod the moi tgagor s equity of redemption will be 
baried but it seems the person so in possession will ha\e a light 
to redeem the moitgige (c) 

If however at the dite of the mortgage a person is m possession 
ad\eibGH to the mortgagor the payment ot interest oi of part of 
the moitgage debt will not pieserve the mortgagee s right as against 
the poison so in possession (tZ) 

293 A moitgagor who pays oS a moitgage is not a person 
claiming undei i mortgage within the meaning of the Keal 
Piopoity Limitation Act 1837 (e) and time will not commence to 
run again from the date of such payment as against a third party 


(o) Eeal Propeity I imitation Art 1833 (3 A 4 Will 4 c 27) ss 3 ci Sfo 

(p) J)oed Palmer V A?/?e (ISol) 17 Q B 3PG Io?dv Jffer (1863) 2 H AC 
279 Deed Badddey v Massey (1851) 17 Q B 373 Jyiev n ahh (1860), 10 
I 0 L E 346 Ludhroo^Y ludhoolc [1901] 2 K B 96 C A Thornton v 
France [1897] 2 Q B 143 C A 

(а) Doe d Palmei v Lyic sipra per Loid Campbetl CJ, at p 3i2 
BtmmingY Blanton (1873) j2L J (o P ) lo8 

(б) See Doe d Palmer v Lyre supra and cases cited in note ( p) supra The 
efiectof the Eeal Pi operty Limitation Act 1837 (7 Will 4 A 1 Vict c 28) in 
such a case is as logards tho moit^ageo e light to restore the old dootiine of 
adverse possession as it exi«^trd betoie the Eoal Propeity Limitation Act 1833 
(3 A 4 Will 4, o 2/) As to the abolition of the doctrine o^erwise see 
p IOj ante 

(c) Fletcher Y Bnd (1896) Pisher Law of Mortgage 5th ed « Appendix^ 972 
fcQ Thornton Y France [189/] 2 Q B 143 C A 
(«) 7 Will 4 A 1 ViOft. o. 28 see p 146 ante 
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in possession (/) A person who pays off a mortgage debt and Saox U 
takes at once a convej nice of the legxl estxte in the mortgaged MortgaiTor 
Hnd from the mortgagee and of the equitj of ledemption from and 
the mortgagor is a peison claiming under a moitqige to the extent Mortgagee 
of the interest which he pmchases fiom the mortg i i e but not with 
regard to the inteiest winch he affects to puichist fiom the mort 
gagor (g) If a peison buys fiom a moitgigbe who eieicises a 
power of sale wheie his title is unbarred the pmchxsci tabes the 
whole interest legal md c cjuitablc mthemoitgagedland andtheclicct 
of such sale it seems is tint a peison who has by possession acqimed 
a title undei the statute to the equity of redemption loses his title 

294 The fact that a fii t mortgagee Ins taben possession afhi Time as 

tune has begun to lun against a second inoitgagee dues not second 
suspend the running of time against the lattei (/i) mortgagee 

Sub ‘^rcT 2 — lielemjtwn Actions 
(i ) — ]]heji the Mortgafoi is laned 

295 If a moitgagpp has obtained possession or loceipt of losscsionof 
(the pioiits of any land oi receipt of any lent 0 ) ^oni 2 nised in the 
moitgage the moitnrigoi or an> peison claiming thiough him 

can only bung an action to ledeem the mortcrage \Mtlnn twehe 
\ear 8 next after the time at \sliicli the morti^agee obtained such 
possession or receipt unless in the meantime an acknowledgment 
of the title of the inoitgagor has been gi\en (/ ) 

296 "When the moitgagee goes into possession (?) the statute &>t.tticment oi 
runs agxinst the moit^agoi and all persons claiming thiough him faemption 
theiefoie if an equity of ledemption is settled and after the settle 

ment takes effect thpmortgat.ee goes into possession all i)eisoiis 
claiming undei the settlement will be bailed of then light to icdeem 
in twehe yeais fiom the moitgigees going into possession ind it 
is iramiteiial at what times their se\eial estates take elltct in 
possession {m) 

297 It the moifcgage contract pi ovides ill terms that the moit intension of 
gagoi may ledeem at any time dining a pciiod exte iding beyond JJjcJption 

(/) Ihouitany Fiance [189/] 2 Q B 143 C A Jmjhy Scat// (1882) 

7 App Cas 235 A mortg igoi who redeems would it seems bemthosrmo 
pobition 

(q) Doed Baddeleij y Massey (lb51) li Q E 3i3 qq lord y Uj(r (ISW) 

211 (SLO 2/9 

(A) Johnson (Samuel) I Sons Ltd v BrocI [1907] 2 Cb t»33 compaie A/AWc 
V lunthorne [189o] 1 Ch 219 Re Beiminghams FJate (1570) o 1 It Eq 
117 0 A 

(%) Hont means rt ut as an luheiit mce p 107 onie 
(Ar) Beal Pioperty Limitation Act IS <4 (37 A 3S ^ict c o7) s 7 As to 
acknowledgments seep lol post Vs to a Welsh mrrto 1^.0 seeBal/ey 
Lord (1&12) 2 Dr A War 480 and title Moeigage 
U) rhe woids possession or leceipt ot piofits (see the te\t supra) seem to 
include the case of amoitgigee iecei\ing lenfc fiom a tenint m possession 
iQceipt of such lent by a moitgageo foi twelve yeais will it S 0 em<^ bai the 
mortgagor s right to redeem ( ff ar f v Carttar (I 860 ) L R 1 1 q 29 Markwick 
y JSardtngham (1880) lo Ch D 339 C A ) 

(wi) Browns v Corh (IhJwp) (1839) 1 Dr & Wal 700 
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twelve years, the moitgagoi s title it seems, will not be barred in 
twelve jeais aftei the moitgagte s possession commenced (n) 

298 If the tenant for life of an estate pays o£P a charge on the 
estate he is m the absence of evidence of an intention to put an 
end to the charge entitled to it foi his own benefit and although 
twelve yens elapse oofoie his death without anything being paid on 
account of the charge oi any acknowledgment being given his 
lepiesent itivcs are entitled to the chaige attci his A( ath as against 
the remamdeimen (o) 

So, if a mortgagee m pui chases a life estate in the 

equity of ledcmption time will not luii duiing the continuance of 
the life estate agunst those entitled in remaindei to the equity of 
ledoinption (p) 

299 A moitgige made by conveyance to a trustee in tiust 
to sell and to pay to the moitgagee the pimcipal of the mortgage 
debt anl inLeiest and to hand ovei the suiplus to the mortgigoi is 
within the above limitation ( 5 ) In such a case when the moit 
gagoi s right of ledemption is baned the tiust for the surplus 
money is also eKtmguished (?) 

300 When a solicitoi to facilitate a tiiiibaction 111 which he is 
emplojod himself pa^s otf the moitgage debt of a client and then 
receives the lentb of the piopert> be is treited as having acted 
as agent for hib client and theicfore time does not run in his favour 
as moitgigee m possession (s) 

301 It a moitgigee of land entois into possession and after 
his death the right of tho mortgagor is haired by the statute the 
land, as between Ins lopiesentatues is tievted as part of the 
personal estate (t) 

302 There IS nopiovibion in the Real Property Limitation Act 
1874(a) 8 7 tui dibabilit’^ of the mortgagor or his hens and the 
provisions alieidy refeiied to (i) relating to disabilities have no 
applic ition to such a case (c) 

( 11 ) Lffict of Aclmwledgment ly Moii jaq e 

303 If an acknowledgment in wiitin^, of the title of the 

Th) Aid rson v ir/fzfe (18^8) 2 De G t J 109 

[o) Burrell y I jr mont {Fail) (1844) 7 Lea\ 20o Catlerq {L) 7 d) v 
/res<o?i (I 80 O) 131 Iq E 4jo Baldwin v hahiuuin 4 I Gh E 601 

compile kenmgton (Lord) v I ouu'tie {lH5o) 7DeG M AG 134 0 A Claihe 
V BodJ lu (18c)l) 13 I Eq E 492 

(v) Hydey DaZ/awa?/ (1843) 2 Hue u28 Sudden on the Statutes lelating 
to i eal Property 2 iid ed 115 hagety y Aizny (I 806 ) 1 Keen 601 

(q) Lorhnqy Iarler(lS12) 8 Ch Apn 30 Be Alton Jehnson v Mounsey 
(Ibid) 11 Ch D 284 0 A 

(?) Ghajman y Corpe {1819) 41 I T 22 Be Lovendge Peaice v Marsh 
[1904] Ifh 618 

(a) llardv CarUar{18Q ) I E 1 Eq 29 

\^) A G y Vigor (1803) 8 Ves 26G 2/7 see Be Loieridge Drayton y 
Lovendge [1902] 2 Ch 8o9 Be Lovendge learce y Maish [1904] 1 Cm 618 
As to the oxtmctioii of the moitgagor s right to redeem a mortgage which 
includes both realty ana perbo alty seo p 173 po^t 

\a) 37 & 38 Vict 0 67 

6) See p 133 ante 

[c) Kxmrmn v AcmM(1881) 17 Ch D 104 Forster v PaUerstm {\88l) 17 
Oh D 132 ^ 
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mortgagor or of his right to ledeem has been given to the mortgagor 
01 some person claiming his e'ltate or to the agent of such moit 
gagor or person, signed by the moitgigee oi a peison claiming 
through him, the action to ledeem may be brought within twelve 
years after the giving of such acknowledgment oi the last of such 
acknowledgments, if theie hvs been moie than one(cO 

If twelve years elapse after the moitgvgee goes into possession 
and no acknowledgment of the mortgagor s title is made the title 
of the mortgagor to the land oi lent is extmgujshed and i subsequent 
acknowledgment will not revive his title (c) 

304 An aclinowledf^inent in oidei to keep alno a moifcgagors 
light to ledeem must be signed by the moitgagee or otliei pcison 
chiming thiough him in acknowledgment signed by his agent is 
not Buflicient ( / ) It must be gncn to the mortgigoi oi iiis agent 
if given to a third peison it is of no a\ail(f;) and an acknowlcdg 
mcnt by a raoitgi^^co in a d( cd issigning the mortgage and the 
mortgaged piopert) to a thud peison, the moitgagoi not being a 
parh ih) 01 an acknowledgment b> the moitgigee to the moitgagor 
aftei the moitgigor has liccome banlrupt is insiilhcient (?) In 
ordti that the pcison to whom an acknowledgment is made should 
be the agent of the mori gagor it is sufticient if he has acted or has 
been tieated as such by the person miking the acknowledgment (k) 

If a moitgigee has entered into posse sion accounts othib receipt of 
rents aie not a sufiticient acknowledgment unless they are signed by 
him and 1 opt for or communicated to the moitgsgoi or his agent ( 1 ) 

305 No particular foim of acknowledgment is icquned but anv 

expiession in wilting would seem snfctient if from it there may 
faiily be inferred an admission of the light ioiedeem in the persons 
to whom the express on is communicated (? 7 i) In judging whethei 
a document is a suflicient acknowledgment the couit will look at 
the circumstances in which it was written and will constiue it in 
the way in which the writer intended it to be construed by the 
peison to whom it is addiessed (??) 

(d) Keil Pioperly Iimitution \ct ]Sf4 (37 & 38 "Vict c oi) 7 substituted 
for the Eeal liopeitv Limitation Act 1833 (> A 4 Will 4c-) 38 as to 

which see (1S48) 6 Ilaic to Poi a ioini of acknowledg 

mont see Lncjclopsodii of Poinib and liccedents 'Vr 1 I p 19o 

Sandeta v banders (IS81) 19 Ch D 373 C A see KtUle v Fanthorne 
[l&9o] 1 Ch 219 Beamish \ ]]h'itn(y [1908]! I H 38 [1909] 1 I R 360 

eemv^i^ie Stanafleld v llohavn [IhoS) 3l)eGr M &Q 620 G A As to the old 
law see lendlefony Booth {lbo9) 1 De G 1 A J 81 C A 

(y) See Bicliardaon y loww^c(1871) 6 Ch App 4^8 per Mfllish L J at 
p 480 

(g) Batchelor y MtdtUUn aiqia at p 8o see llthon y Jlalion and 
Krridale lermunent Building Society (1903) 19 T L E 40S Re Metropol ^ and 
Counties Fermanint Imestnient Bud hng Bonely Oatjield aCa e [1911] 1 Ch 689 

(h) lucaa y Denntacn (1843) 13 Sim 684 

m MarJiWick y Ilardingham (1S80) 16 Ch D 339 C A 

\k) Tridocky Bohey l^Sim 402 

{1) In Baler v Weiton (184 >) 14 Sim 426 this question wis raised but not 
decided see Sugden on the fetT.tutes relatme to Keal Iropertj 2nd ed 117, 
le Ahaon Johnson v Mouua y (1879) 11 Ch D 284 C A 

(m) Stanafiddy Hob on aupia Bhompony Eofcysr (1863) 9Jur(K 8)863 

For some suitable forms see Fnoyclopfedia of iorms and Precedents, Vol I 
pp 189 et seg ^ ^ 

(n) TruLock y Robey, aupia per Siiadwbll V -0 , at p 406 
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306 If there are more moitgagors than one or more peisons 
than one claiming thiough the moitgagor or moitgagois, such an 
acknowledgment, if given to any of such mortgagois or peisons, is 
as efifectu il as if it had been given to all such mortgagois (o) 

If theie are moie moiigagees than one or more peisons than 
one claiming the estate of the moitgagee or moitgagees, such 
acknowledgment signed by one oi more of such mortgagees or per 
sons if entitled to sepaiate mteiests is effectual, but only as against 
the paity or parties signing and any peison claiming under him 
or them or entitled to estate to take effect aftei or in defeasance 
of his or their estate ( p) 

An acknowledgment by a person entitled jointly has no effect (g) 
When any such person who has given such acknowledgment is 
entitled to a divided part of the land or rent(i), and not to an 
aseei tamed pait of the moifcgage money the mortgagor or moit 
gagors aie entitled to redeem the divided part on payment with 
interest of such pait of the mortgage money which bears the 
same propoition to the whole of the moitgage money as the value 
of the divided part beais to the value of the whole of the land or 
rent comprised in the moitgage (s) 

Sbct 16 — Piopeity of Spiritual and Eleeinosynai y Corpoi atiom 

Sole 

307 No aichbishop bishop dean piebendaiy paison vicar 
master of hospital or othei spiiitual oi eleemosynaiy coipoiation 
sole may take pioceedmgs to lecovei any land or rent (a) belonging 
to such coiporition except within the following peiiod next aftoi 
the time at which the light of such coiporation sole has acciued, 
t e the peiiod cluiing which two peisons in succession have hdd 
the ofhee or benefice in lespeet whereof the land or rent is claimed 
and BIX ycais after a thud peison has been appointed theieto il 
such peiiod witli the addition of the six yeais amounts to sixty 
j ears , if such period with such addition does not amount to sixty 
years the peiiod is to bo extended to sixty yeais (b) 

308 The j^eiiod within which an action may be brought to recovei 
land or lent belonging to a spiritual or eleemosynary corporation 
sole does not begin until the right has accrued {c) The time when 


o) Eenl Propel ty Limitation Act 1874 (o7 & 38 Vict c 57) s 7 

p) I hid 

Richardson v Yonnqe (lb7l) 6 Gh App 478 
r) 1 or the definition ot lent see p 07 ante 
(b) Eeal Piopertv Limit ition Act 1874 (37 & 38 Viot c 67) s 7 

(a) 1 01 the definitions of land and rent see pp 106 107 ante As to 

tithe and tithe rentoharge see title Lcclesiasticajl Law Vol \I p /48 
note (e) and see tbtd p 742 note (c) see also pp 106 109 ante 

(b) Eeal Property Limitation Act 18o3 (S & 4 Will 4 c 27) s 29 which 

excepts spiritual and eleemosynary corporations sole from tbtd s 2 (now the 
Eeal Propel ty Limitation 4ct 18i4 (37 (SL 38 Vict c 67) s 1) the period of 
limitation under the Eeal Property Limitation Act 1833 (3 & 4 Will 4 c 27) 
B 29 IS never leas than yeai^i Claims by spiritual and eleemosynary 
corporations aggregate (see title Com orations Vol VIU p 304) are regulated 

the general provisions ot the Peal Property Limitation Acts 1838 (3 & 4 
WiU 4 c 2i) and 1874 (37 & 38 Yict c 67) 

(c) Beal PiopsiHhrlwitation Act 1833 (3 & 4 Will 4, c. 2/) s 29 
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the light IS deemed to acciue in each pai titular tase must be 
determined by the geneial atatutoiy rules lelatin^ to the accrual of Property oi 
a right (d) and by the stitutory provisions as to acknowledg Spmtual 
meiit8(e) When the lemedy is once taken amy the whole light 
to the inheritance in the land or lent is extinguibhed (/) ni^^Cof 

309 If at the time ^^hen any estate becomes \ested in the Porations 
Ecclesiastical Commissioners (q) the corpoiation sole to which the 
estate belonged had a right o action igam t a tiespa'^sei on i- ociesiasticai 
propel ty belonging to the coipoiation and this light is not then 
bailed, the Commissioneis b} virtue of statutoiy po\^el8 Qi) vested 
m them aic not bailed until the expiration of sixty yeais fiom speciii lower 
the accrual of the ri^^ht (i) , but if piopeiiy belonging to an not Rcnei'iiiy 
ecclesiastical coipoiation sole is vested in a lay body by an Act ^ 

which contains no such powcis as thoso above referred to the 
peiiod of limitation applicable to the lay bod} foi the lecoveiv of 
land or lent is twehe jeais fiom the acciual of the light of 
action (/c) 


Sect 16 — Pi esentation^y and idionsons 

310 If a strangei usuips a piesentation to a benefice the fiishtsof 
rightful patron can recovei the benefice b> an action of quaie 
inipedtt^ piovided he pursues his lemedy within six months fiom 

the institution of the usurpei s piesentee But even if the right 
ful pitron does not do so the usuipei guns no light to the 
advo\N-on nor anything moie than the benefit of a single presenta 
tion (1) This provision applies if a moitgagor of an advowson 
who is equitably entitled to {uesent to a benefice bungs an action 
to compel a presentee to resign (m) 

The time fiom which the statute begins to lun on the occasion vvhen time 
of an adverse presentation is the time v hen the cleik obtains <-0 run 
possession of the benefice and this it seenis is the time of 
induction which is the act by which the cleik is made complete 
incumbent (n) 

311 The limitation on the light of apeison to bung an action r^torcement 
to enforce a light to present to an ecclesiastical benefice is thiee preBenu*^ 
incumbencies or sixty jears (o) 


(d) Seep 110 ante 

(e) See p 131 ante 
(/ ) See p lo j post 

(y) See title LccLESiAsncAL Law Vol XI pp 794 ef seq 
(A) Ihtd p 800 

(i) Fcclesiasttcal Cvmmissionfrsof J ngJandandl^alee V A iff (1880) 5 App Cas 
736 where Lord Slldohne LO explo'^sed an opinion that when once the 
Commissioners had gained possession of any land vested in them the Heal 
Property Limitation Act 1833 ( 6L 4 'Will 4 c 27) s 29 no longer applied 
(A) Irish Land Commssion v ( rant (1884) 10 App Cu,s 14 
u) See title Lcclesiasiicxl L\w Vol XI pp 686— o89 Stat West 
mmiaterll (128»;) 13 Edw 1 c 6 Advowsons 4ct 1708 (7 Ann c 18) ESC, 
Appendix A Part III s 4 

(m) Gardiner M Griffith 2P Wms 404, Botelerv Alhngton 3 

Atk 463 to mortgages of an advowson see p 173 post 

(n) Watson Clergyman s I aw o 16 P 1«^*^ 

(o) Sm title Ecclesiastical Law VoL XI pp 589 690 and see ibid , 
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Theie are no piovisions eitliti foi disabilitits or acknowledg 
ments in actions with respect rights of piescntxtion 

312 Ihe old doctime of ad eise possession ipplies in cases of 
a(Uo\\bons(p) and time doos not lun against a pation s light to 
present horn the meie fict of a benefice being in the hands of a 
cleik wlio did not obtain posses ion fiom such pation oi his pie 
(lecessoi but only if such po sc siuii ^\is obtained athersely to the 
pation s title 

If an advowbon is veskd in two or moie copaiccneis, joint 
tenants oi tenants in common and a paitition is made between 
them each of then is scpaiatel> ‘-ei cd of liei or his ii^ht to 
ineseijfc in tuin independently of the c t(^) and uUch piesontation 
is in no wij iiiLonsistent with the iie^ht of the otliu oi others to 
present m turn snbsequenth Lut altho gh a p fseutation b> one 
copaiceiiei, joint tenant oi ttmnt in coiimon in tuin is ne\ei 
consiJcied ad\cise to the ii^bt of the pulnei m liilt and 
althoUt^h a pic^eiilatiun ad\cise to one uititLd to piesent 
on my vacanc> is no* nhcioe to the ii^ht of anothei poison 
entitled to jue ent jet foi tliu pin pose of thostitutoi^ peiiodcf 
limitation of one himdied jeais (?) i pi est ntition acherse to one of 
such parties has the ‘^^nie eflcct as if it had been aheise to all 

313 A peisou chiiiung an cslile m an id\uw cm whicn the 
owner of an estito tul miflit line >;aucd is to be deemed to clai a 
thiough the peison eniitKel to sueli estite tail uiel is bined b^ 
pieoenti^ions ad\eise to the tenant m I ul (s) lut it seems th it if 
such tenant iii tul aliens the c iite and ciei^es a base fee the 
poisons piestiihng m ii-,ht of such bise fte do not pie ent id\eibel> 
to the iit^ht m u^maiidei and if this i so tbit ii^lit can ne\ei 
in such eueum'tit inces be laiied as long as tlio bise fee lists the 
law eonceining advowsons being in this respect diffeiciit fiom that 
lelatiiig to otliei heieditai rents {t) 

314 Whole the ii^ht of piesbirta ion passes to tlie Ciown in 
such c ises as b> foiloituiefoi iinony (a) oi h) leaso i of the out! awry 
of the pation (b) a clcik pieseiitid bv the Cro \n would it seems 
obtiin pos e sion aehciseh to the pation s ii^ lit (r) Wlien the 

p dOO noto ( i) leil Pi )]> it} limitation Act is v A 1 ^Aill 4 c J/) 
ss uO 3 Iho I c 1 ±ioport> 1 imitation Act 18 Jo I "Will 4 c 2/} 

thore w 1*5 iw hi iit it )ii f )i pucIi ii ht 

(p) Jhd oO As to ad\ei c 1 j r biongenoialh to ca^^csLittcl in n )tc(?'> 
p 10( ante 

(q) Adiows ns A t 1 108 (7 Ann c 18) ee title Ecclesiastic \t I iw 
Vol XI pp 571 oiJ 

(r) El il Piopoity Tim titnm Act ISio (3 A 4 'Will 4 c ^) s J3 sec title 
Ecca^l^^ivsucal Law Vo] XI p jS) 

(<j) Kea Piopoitj Limita ion A( t 1833 (1 A 4 'Will 4 c 27) s 3"^ compare 
pp 13o 6^7 ante 

(t) Seep 105 ante 

(a) Stat (1588 — 9) 31 1’lz c 6 s 4 The light to piesrnt is g von for one 
turn only 

Com Dig Esglise (II 6) "W ifpon Clcr^} in in s L iw c 11 p 104 But 
outlawry 1 now almost unknow n see title Chimin vl I vw A^D PRorinuiiE 
Vol IX , p 431 

(c) Ab to the effect of t presontation b} the Crown on a lapse see title 
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right to present goes to eitlier of the univeisities ot Oxfoid oi 
Cambridge for the reison that the pation ig a Papist (d), the 
presentation is, it seems not adverse to the pation s light 

Sect 17 — Title Extinguished by Disposbcmon 
^UB Slot 1 — Pvtingmshment of Title 

315 At the determination of the statutoi> peiiotl (e) limited to 
any peison for making an entry oi bunging an iction the light 
and title of such puison to the laud lent oi adaowson, foi the 
lecoveiy of which such entiy oi action might have been made oi 
bi ought within such peiiod is e^tm^^uished (/) and such title 
cannot afterwaids be leaestcd eithei by le entiy ( 7 ) 01 bj a 
subsequent acknowledgment (/i) A leiitchaige is e\^inguisbed 
when the lemed’^ to recover it is bailed (t) and it seems thit 
even when theie is a covenant to pay a lentchaige the right of 
the covenantee to sue upon the covenant is then also destroj ed (A) 

Sub ‘^Ecr 2 — \atuic oj Itile icqiiired 

316 The opeiation of the statute is merely negative it 
extinguishes the right and title of the disposse^ised ownei and Ic ivcs 
the occupant with a title gamed by the fact of possession and 
resting on the infiimity of the light of otlieis to eiect hun(J) 

LcciEsivsncAi L\w Vol XI ])p ti9() nolo la) 591 As to effect of a 
picfaeotahoii the Ciown oii tho lemoval of an meumbeut to a bi hoiiic see 
ibid p 690 ncte (a) 

id) bee title Llcli VL Law Vol XI p S06 

(e) For the le ijcctivo stitut )ry peruds sea i>p 10 J 12J 126 ISj liS 
14u Ion a?ift 

(/■) Koal Iropoity Tiriititnii iol Ics (1 V, 4 VviU 1 c 2/) jl 
Daulinsv 1 (nrhi/n {Loid) {Ihib) 4 App Gi ol >9 The eiuliei Limit ition 
Act IbM (21 Jac 1 c lb) 8 1 cnl> took jlw i') the 1 medy leavin^ tho ti le 
in theowiioi who was out of posse lou but see Doe d Raiding v ( oole (ISiJ j 
7 I ill. 34b 

(f/) Bta sinqtoji v Tleudlijn (ISoS) 27 L J (ex ) 297 7 u/an \ ( ou hd 

(lSi3) 21 W R 693 Ae Jolly (J dherco e v ^or fll l 1990J 2 Ch Gib 
0 A 

(/?) SmleiSY jSa 7 ?dera (ISSI) 19 Ch D t C A h Hvlb'^ lIoH v Mah 
36 Ch D 6o3 see Pe M (hue and ( air its [l&9j] 1 I 1 

2^0 liea msh V Whdney [190S] 111 iS [1909] 111 300 Note how 
ever the efttet of p i} incnt of lent undei a ton mey tnm } car to yo ir (note [g] 
p 126 pijinent of intoi st on a mortgage (p 146 ante) aftei uon 

payment t i twelve year 

(t) ^/laiv V Crwnpfon [1910] 2 K B 3<0 see pp 113 114 (ne 

[k) See bw^^ 07 l V Sntt ti (lbS2) 2'^Gh D ull ( A seep So ante 

(/) See Diton v Qa jfere (Jsc 1) Ilidcr v Gordon (1S53) 1/ Beav 421 
Tuhhorne v Unr (1S92) 6/1 i 73o C A It has been said that the 

effect of the statute is to execute a conveyance to tho peison in posses 
Sion and not only to oxtineruish tho right of the foimer owner but to 
tnnsfer the hoal fee simple [btott v Nixon (1843) 3 Dr & War 1 S 8 
461 see Doe d Ju7e!i v Sumner (1S4>) 14 M & W 39 4^ Incorporated 
bonefy ui Dublin /o/ homoting rnjlish Protestant Schmts m Irelana v 
Richaids (1841) 1 Dr <SL War 258 289) But it is submitted that the true 
view 18 that stated in the text The statute which gives a wrongful hoiaer 
a title to land does not give him a w^ of necessity (Wdkes v Oriemvay 
(1890) 6T L R 449 0 A) see title Easements and Paoi ITS A Prendke 
Vol XI , p 289 
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317 A title gained by the opeiation of the statute is a good 
titk both at and in eqiiitj and will be foiced bj the couit on 
a reluctant purchasei (in) But proof that a vendoi and those 
through whom he chmis ha\e had independent possession of an 
estate foi twelve yeais will not be sufhcient to estiblish a saleable 
title without evidence to show the state of the title at the time 
such possession commenced If the contract for pui chase is an 
open 01 ( possession for twclae '^eais is not Hiifliciciit in such case 
a foi t’v 'yeais title bj posse sion is lequn ed (?? ) Although possession 
of land is jmrna fcuie evidence of seism m fee it does not follow 
that a peisoii wlio Ins giiiied i title to land fiom the fact of 
ceitun p(i ons inkio^tcd m if bun^ bailed of then rights has 
got the fee simple vested in hiiisclf for although he may ha\o 
g lined an indefe I'^ible title as against those who had an estate in 
possession theio mav bo peiBoi»s entitled in levcrsion or remamder 
whose rights are quite u ^affected by the statute (o) 

318 The title guned bj possbi-sion is limited bj easements and 
othei lights which still lemam uncvtm^uished (p) and is no laiger 
than the mioiest which the rightful ownei has lost b'y the operation 
of the statute and must theicfoie it seems h've the same legal 
ch imctei and be fieeliold leisehold oi copyhold accordingly (q) 

But the person who gsins by the statute the leasehold interest to 
piopeit'v hfld on Iciso does not tlieieby become liible to be sued 
on the coien lilts of the lease the teim is in no sense vested m 
him (y) though if such covenants are enforceable by a proviso foi 
re enliv on breach of an-^ of them the person who so gams a title 
may indirectly be foiced to peifoim such coveiiants to preserve his 
inteiofat fiom being destro'yed by ejectment A title acquired by 
adveise possession does not destroy the light of poisons entitled to 
^hc bcnclit cf coimiauts to infoice them ij^unst the land {a) 

{n) ^ oft ^ Ni (ISl ' 3 3)r t "W ai 388 JethlridqeY I\i7^ man {lSo5) 
2oI J (q 11 ) so see luthllv /oyc;s (1S44) 1 T ) & I at 36 /2 Oames v 
Fonn 7 (18S1^ L T (^cii ) O A '^anhto Ihnnp^on (ISS ) 22 ( h 1) 
614 yyiicn ifl pill dm ed compul only under tlio Lands Clauses 

Consolid ition Act 184o (S Sl, 9 \ict c IS^ and the lurthase money is paid 
inti couit a pci on who has been in p( «nsc sion for tho stiiutor^ period is 
entitled to an older for piymeiit out undn ihid s <9 (/?c Ilaiiis parte 
lotuon Coil) t / ( oiin tl jj Sol Jo db Be M irimoliian eet Imjtri ir 

mot lei 1877 Lx latle d ainhala n{\bS{)i) 14Ch I) 3^3) see /7i } a'lte]] under 
(18 n) 6Cli D 69b OcdycY II M (.ommt sxoneia of fforksand luhht Biixldtngs 
[l891] 2 rii G30 0 A and tile Compulsoey Puechasi of Land and 
C 0^^ll^S\TIlN Vcl M p lib 

(7^) Jatoh V llivdl f 19(H)] 2 (h 8o8 bOO Pe Ntalet and Fct a Contract [1906] 

I Ch oSG C A Moidloi v /tZr/iont/a (lSo9) 1 De G F & J 246 2o0 and 
title bALE of Land 

fo) See p 116 ante 

\p) See Tie Ntabet an 1 1 if Contract supra 

(q) See Aanim v M Miutnj (IbSd) 24 L E Ir 290 297 Walter v Yalden, 
[1 ^2] 2 K h 304 

(r) ruhhornev Wetr (W)2) 67 L T 735 G A 0 Connor v lohy [190j] 

II E 1 ]]ilhamay Alien u T L E 200 compaio Re Hayden [1904] 

1 1 E 1 As to the effect ot a person entering as against a tenant fiom year 
to year and pacing rent see Tads nv M Master {\%^0) 28LEIr 1/6 OA 
Mulcatrev Lane (189>) 32 L E Ir 683 0 A 

(a See Re Nxshet and I oils Contract supra Ihis applies to restnctive 
ooveoaute as weh as to positive covenantSi whether the restrictive covenants 
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When a person has possession of copyhold land for the statutor\ 
period without paying anj lent or making mv acknowledgment 
to the loid the interest i\liich is acquired ])v such person is a 
freehold interest (ft) The extinction of one scivice is no ground 
for piesuming the extinction of other services to which the same 
land is subject or the extinction of the tenure to winch the serxices 
are incident (c) However if for a veiy long pound no lights of 
tenure whatevei aie exeicised in lespcct of hnd held of a manoi, 
and it IS tieated ind dealt with advei-^elj to the iiglils of the lord, 
an enfianchisement or lelease of tenuie ma^ bo pieBumed(d) 

319 When two oi moie pci sons acquire a title under the 
statute!)'^ lomt possession the^ become joint tenants of the pi operty 
80 acqui ed (c) unless they have a beneficial interest as tenants 
m common as in the case of next of km (f) 

1 Sr r 3 —Tosbtssion h/ bucces ive litpci}>6er 

320 A pci'^on who IS in possession of land without title has, 
while he continues in posses ion and before the statutor} peiiod 
has elapsed a trinsmissible and inlieiitible interest in the 
propel U })ut an interest which is liible at any moment to be 
defeated by tlic entiy of the iightful ownoi and if such peison 
IS succeeded in possession by one claiming Ihiougli him who 
holds till the expiration of the statutoi> peiiod such a siiocessoi 
has then as good a right to the possession as if he himself had 
occupied foi the whole period ( 7 ) 

321 If an intruder without title holds possession foi less than 
the stauutoiy peiiod and then abandons possession ind no other 
person immediately takes possession of the land as tlieie is then 
no person against whom the rightful owner can bring in action the 
rightful owner is in the same position as if no intrusion had taken 


are contaiucd m t. lease or in the conveyance of freehold The Real Pro 
perty J imitation Act lS3i(3 4 'Will 4 c 2 <) s 34 djcs not extinguish 
such covenants and it seems they are enfoiceable a^^ainst the I ind in the 
case of a person who acquires a tith by the htafcute ihc> ire also similarly 
onforceahlo against a purthiber fDr -v iluablo coiibiderition liom such a person 
without actual notice if such puicb i or acceptb a title foi less than the full 
stxtutoiy peiiod (fortj 3 ears) and if m 1 ting or a title foi the full statutory 
period ho would have had notice of the covenantb (/2e N'tsbef and Potts ( onirai f 
[1906] 1 Oh 3 b 6 C A ) and see titles Lanjdloio) and Tenani 'Vol XYHI 
pp 382 383 o90 Sale of I vnd 
( 6 )^ Gy fomUne {IbSi)) lo Ch D loO C 4 

(c; Chtcheaier (Lail) v Uall (1861) 17 I 1 (0 s ) 121 and see title 
CopraoLDS Vol VIII p 40 

(d) fZoe d Johnson v P eland (1809) 11 East 280 Be Lidiarl and Ju I son s 
and Broadleys Contract (1889) 4> Ch D 2o4 In lurner v Ttc«« Jiumwteh 
Union Quaidtana (1860) 9 W E I 60 Wood V C h Id that no Statute of 
Limitation applies to such a case and see title Copyuolds Vol VITI p 114 
(c) rrardv Hard (1871) 6 Ch App 789 BolhngY If ( hday {lSh2) 31 W E 
9 Coyle v MFalden [1901] 1 1 E. 298 Smith v %vage [1906] 1 1 E 469 
(/) Smith V Savage supra Marten v Kearney (1902), 36 I L T 117 , see 
MacC(yrmack v Courtney [1896] 2 I E 97 

Asher Y Whitlock (I 860 ) L B. 1 Q B 1 Keeffe^v ^ 9, 


L K 691 Clarke Y Clarle{lS^S) 2 I E 0 L 395 Perry v CUeeold [1907] 
A 0 73 79 P 0 Coldvi v Alexander (1900) 16 T L E. 294 


Sect 17 
Title Ex 
tinguished 
by Dis 
possession 

Copyholds 


Joint 

possession 


statutory title 
IS trans 
mibsible 


Abandonment 
of trespassers 
possession 



158 


LlMITAlIOK OF AomONB 


680T 17 

mEx 
tiBgrashed 
by Dis 
possession 

Possession by 
senes of 
trespassers 


place, and, although he is out of posbession for the statutory period 
and another mtiuder subsequently takes possession but does not 
hold for the statutory period, the title of the rightful owner is 
unaffecttl 1)\ the statute (/i) 

322 If a senes of tiespasscis adverse to one another and to the 
rjglitful ownei, take and keep possession of Iiud m succession 
for various periods each le^'S thin but exceeding on the whole 
twelve jeais the rightful ownei is bailed (i) In such a case the 
person in possession at the c\piiation of the period of twelve years 
although he docs not necessiiilv acquiio a title by the statute 
may succeed in holding the pioporty not leison of the validity 
of his own title but b'v leason of the mliimity of the title of 
anyone else to eject him (A) It has been suggested that the eailic&t 
possessoi within the twelve jeus his the b( st title (Z) If in suuh 
a case the court ira m possession of the piopcrty by a receivei 
and no one has acqnncd a stiliitoiy till^ it may dcteimine the 
lights of competing clamiants without itgiid to the statute and 
award the pro 2 )t^it} to the pcison who would bo eniitled ajiart fiom 
the st itutc (?Ji) 


bUB Slop 4 -/*j6se i m u idet WiV S ttl nent or hy Lessee 


Estoppel 


Trespasser 
and les ee 


323 If a pei-oon takes wrongful possession of hnd and keeps 
it for the xncsenbed peiiod of limit ition not claiming to be 
himself entitled in fee but claiming i limited inleiest uiidci some 
instrument it doc not folbw thit he can b> posscsoion until the 
rightful owner is biiicd claim the whole estate in perpetuity (n) 
Whethei possession was talcii under the instiumciit oi iiidtpon 
denily of it is it seems a question of fict in each paiticulai ca‘-e(o) 

324 A tiespassei who has occujiied without title and for less 

than the statutoiy peiiod a idut of lind belonging to another ind 
who atteiw uds takes as tenint fiom the ownei of the plot a ship 
of adjacent land is not theieby pi evented fiom acquiiing as against 
his hndloid viitue of the statute \ title to that jilot (p) 

{h) Aqevcy C ) v bhcit (18SS) 13 ipp (as I C se© ]\ dlin v IIouc 
(Earl) [1S93] 2 Oh o45 0 A John on [bainuel) d bons Ltd v Biocl [19071 
2 Oh u33 

U) Doe d Goody v ( crft't (184 ) 9 Q B S63 

(k) Dixon Y (aiftr (No IhJerY Gord(m{l^) "I 17 Bpiv *1^1 AsJier 

V B Znf/ot/ clb( tj) I E 1 Q, 1 11 wheie some obwvutions of IvOMir T\ Af E 

in riiacon V Oai/JeieCNo 1) IhJcry Gordon supia weie ciiUcised Doe d 
(oodyv Catei sigra Doed. < aiUi \ Uarnai I lo Q B 94u 

(^) Seo PcIIolL anl 1( rssi n m the Cominm I 9o quoted by 

I imLFY L J , 111 Dalton y J li yeiald [1S9/] 2 Ch Sb C A at p 90 
(rn) Dixon Y Oayftrei^o 1) llnUr Goi Ion siipiu 

^i) is to the re isons lor this ee title EsroPi Ei Vcl XJIJ p 874 If the 
jxiter 0 *^t claimed is a 'ife estate uncti a will the devisee in remainder will be 
entitled ^o enter when th it c t ite determines see Dan J lee y Haw! abee (Iboi) 

II Hare 230 Ansiee y Debts (Ibob) IH AN 2 i lourdY Eoar£Z(1873) 
Xj E 9 Q B 48 Molony \ Molony [1S94] 2 I E 1 Ihe doctrine of Board 

Y Board aim a applies to instiuments othei than wills (DaJtm v Ftt gerald 
supra per EiGBY I J , at p 

a A nstee v Nelms $u o/ a 

See title CoMMO^s and Eights of Common Vol IV pp 533—535 
and as to the effect of oucroachments on adjoining Land by a lessee see title 
Landlobd AND Tenant Aol XVIII p 562 
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326 A title to hnd T-theiso to oi in deioi^atioi of the title of 
the piopiiefcoi registciccl luidei the Land iiinsfoi ^ct 1897 (?), 
cannot be acqniied In an^y length of posses ion indtlie let^isteitd 
piopnetor miy at aii’y tune mako an cntij oi bung an action to 
lecovei pos f ssion of tJie lind (?) Lut ^vhoie a peison T\ould but 
foi this pioN^sion hi\o obtained a title to le^^i tued land ht may 
nppl^ foi an oidei foi the lectificalion of the icgistoi and on such 
application the couit subject to am cstite oi ii^^^-s icquiied 
by registiation foi \iluiblo considoratiou mda the iigi tei to be 
lectihed accoidmgly («) 

Sect 18 — huflits of the Cnniu ail tJu Diithij of Cornwall 

326 The Clown (/;) cannot sue oi liy cluin to \ny i lanoi oi 
othei leal propeity otliei than liboities oi fiuichi cs f cept wlicie 
the light 01 title has fi st acciued within si\l\ befoie the 

commencement of pioc cding unless the Ciown 1 j i 1)» • n m cicd 
by any such ught oi has taken the iciiis oi piolits within such 
peuod of uixty yens (c) 

(z') CO X G1 \ i t c (o sto title Reat Pr >iEarY wd Ciivrn r Real 

0 ) 1 T,nd li ill lei let 1SJ< (CO bl ( G)) s P wliith le enacts 
the I ind ii m f(t Act Ibu (3S jSL 9 Aict c S j s 21 but coni nns some 
additional pio\i ion 

(a) J iiid lian t Act 1897 (GO V, Gl ^ ict Gj) b 12 Iheie is 

onothii pioM ) tl it till bGction is int to piciudn ns a^nnst an^ person 
regist led as lust propuctoi of liiid witli a pos s uy title oul} an'y uhtrso 
0111111 in icspcct < f length if po ses ion cf otlici i<i on who vis in pob os 
Bion of ucli land it the time when the i ^i tiati ii f i ucli In t piopiiotoi tool 

pla o ihcic d( ( b not aiipeiii to be any yudie il i iteijnct ition ol the T and 

iiansf r Act 1S9< (GO V. ( 1 Vict c Go) s 12 oi otllu e )iio jondin^ pro\i ion 
land ij in itr \rt 18/o ( S A o9 A ict c 8i) s In J di l 1 state and 

IrodtiLtio y Outlier [IS^il A L i 1 C it w ib held di it iwfnty yens 
adveise ] ) e sk ii ol lin i e nime,iuin>, ilt i the ic^i ti xti n of the tith ot a 
registeit 1 owini uudci lli llondim s I md Tilhs Re^^i ii^ Act e tiblishod 
a title id\Qrso to tlmegi lol ( wtui but Ih i Vet did not contim Anypiovision 
111 c the T iiid Ji in foi 'o 18 J/ (bO <&, ( 1 A ct c bo) s 1 J As to what is 
po os icn adver o to i rc^i teied litie sto UoT i^/ y Jtnn nth [1^08] A C GO 

p r 

(b) Th Leil lioptit> rimititi)ii Vet lS,j V. la 11 1 c ol) an 1 IS 1 

(37 (SL 58 Vict i Oi) do lut in uGni the Li un md Iheitfoto do net bind tlio 
Crown 1 i^lit ngiinst the Liown 111 if spe t f 1 u il ]iop( itj lu o\giii d ly 

the Ciowu Su+s Vet 1769 O o e lo) ( mm nly edhd th N'ulluui 

Tempus Act ai d tlio am ndn A f Jhiehy ( f (. ji w ill Vet 1814 (7 AS Vict 
c lOo Ihich\ of Goinwtll Vet lS(u (2 A lAnt c ol) C loyvn ^uits Act 
1861 (24 A 2o Vict c G j mist title ( ) s^nu^Io^\T I uy Vol A^[ p 110 

(t) Ciowr Slits Act 1 M ( i C eo o c 1() 1 and co title Lons ^ auIIO ^ at 

Taw Vol VI p 110 1 umci]\ the ii^ht of the Ci }wn w spio(i\ed it the 

rents had been in h^i^o tj the Ciown 01 liad stood in ujir (f rccoid within 
tlio peuod but this 1 no loi goi so (C lown Su (s Act ls( 1 ( M V ^ j V'lct c 62) 
s P excc] in the CISC >t ieiitchu 2 :e 8 to which the littci V t dors not apply 
(Re Marwell s J ^ate ^8 L E Ir 3 >6 decided under the N ullum Tempus 

(Ireland) Act lS<G(iyA 10 Vict c o7)) This oxcfphon m exists m 

Ireland (Ciown Lands Act 1906 (6 Edw 7 c 28) s 9) see il 1 i f? v Eardley 
(lord) (18^0) 8 Puce 39 questioned m v i?of/c9 <? (1S4P iJo ALat 36 

82 ^ G for New South Ra/esv foie [1898] A C 6/9 680 10 As to 
when rents aie to be deemed in chaige see A G y Lardeij (Lord) sujjra 
A G y Maxwell (1814) 8 Puce <6 n but see lutliiU v Bogere supra 
Crown Suits Vet 1/69 (9 Geo o c IG) s 10 The ibolition of the doctiino 
of adverse possession b> the Real Property Lumtation Act 1833 (3 & 4 Will 4 
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When any remainder or leveision is vested in the Crown, or when 
it has gianted an> limited estate it is allowed a like period of sixty 
yeais lo enfoice its lights fiom the time when the estate comes or 
ought to come into possession (d) 

All fee faim rents or other lents which have been paid out of 
such manois, oi othei piopeity within sixty yeais of any action 
brought to lecovei such rents are secuied to the Crown (e) 

After the lapse of sixty ^eais the subject is secured in the quiet 
enjoyment of the pioperty both against the Ciown ind against all 
persons claiming by colour of letleis pvtent or of giants upon 
suggestions of concealment oi wiougful detaining (/) 

The manoi and jufiperty to which the subject s title is established 
by the Act aie to be held of the Giown on the same tenmes as they 
would have been if the title confirmed had oiigmally been valid at 
Inw^) 

327 The Cro^\n is not Seemed to have been answeied the lents 
or piofits of any lands by leason only of the same having been part 
of any honour oi minoi oi othei heieditaments of which the rents 
or profits have been 'inswered to the Ciown (//) 

328 The light oi title of the Ciown to any manois oi heiedita 
ments compiibed in a least granted bv the Ciown is not deemed 
to have fust acciued until the expiiation of such lease as against 
any person whose enjOMneiit of such heieditaments oi whoso 
leceipt of the icnts oi profits theieof commenced during the teim 
of the lease oi who claims thiough any peison whose enjoyment or 
receipt so commenced (t) 


c 27) [bee p lOei anfe) has no lelxtion toipiopoitybelon^mf? to the Oiown and 
to f^aiu a titlo against the Crown theio must still be adveiso possession Queete 
whether the Ciown Suits \ct 1/69 (9 Geo 3 c It) applies to idvowsons 
fGtbwuY tlail (1819) 1 J lo AW lu9) The Ciown Suits Act 1769 (9 Geo 
3 0 16) contains man^ proMsions siniilai to those of stat (1623) 21 Jac 1 c 2 
and a commentaiy bj Sii F Colo (3 Co Ins^ ISb— 191)on the stat (1623) 
21 Jac 1 c 2 explains most ot tho technical e\pitssioiis used in the Oiowu 
Suits Vet 1769 (9 Geo 3 c 16) 

(d) Ihil ss 3 1 rh 0 sopiovisionbBeemunnoL 0 ssai\ as b> the Act the statute 
onl^ lun against the Crown fiom the time wlien tho ri^ht accrues hut the} 
wGie hollowed fioin the st it (1622)2lJac 1 c 2 where the} were needed ash} 
!*• the lights of the Grown weio haired when tho subiect had been Pixt\ years in 
possession before the pas ing of the Act see Tufinll v Poqer^ (1844) 1 Jo A 
Lat 36 83 A ’■eversion to the Ciown expectant on tho determination of an 
estate tail gianted b} the Crown to a subject foi sorvices cannot be barred 
(see note (r) p 1 37 ante) In such a case time cannot it seems run against 
the Ciown until the time when the i eversion falls in and an a tempt to bai the 
reversion could have no effect 

(c^ Crown Suits Act 1769 (9 Geo 3 c 16) s 7 see Doe d 'William IV y 
(1814) 13 M AW o20 1 6- foi By itisli Honduras t (1880) 

6 App Cab 143 1 0 3 Co Inst 191 A peison may gam a title as agaiubt 

the Crown to tho fco simple of land but if such per on and his predecessor in 
title have psid a quit lent which the} were not bound to pay tho Ciown gams 
an indefe isihlo title to the quit rent utlull v Rogers supra decided on the 
construction of the corresponding Ciown Claims Limitation (Ireland) Act 1808 
(48 Geo 3 c 47) bySuCDLN LO and Blackbubm. ME) 

(/) Ciown Suits Act 1769 (9 Geo 3 c 16) s 1 
w) Ihid s 5 

(A) Crown Suits Act 1861 (24 & 25 Viot c 62) s 3 

(0 /6ti 8 4 
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329 H the Crown has been out of possession of teal property for 
twenty years the person in possession can retain possession until 
the Crown lias established its title by an infoimation of intrusionf 
but this does not prevent the Crown or its grantee from making 
peaceable entiy and then holding by \iitue of title (A) 

330 Limitations similai to those prescribed with regard to the 
Crown have been enacted with lespect to claims by the Duke of Corn 
wall to lands and othei hereditaments within the county of Cornwall 
other than liberties or franchises, mmes, minerals, stones, and 
Bubstiata ( 1 ) 


Part VI — Actions against Trustees 

Sect 1 — In General 

331 llie fact that the defendant is an expiess tiustee(77i) for 

the will pi event the action fiom being baried by lapse of 

time whether the claim is to lecover land (n) or personal estate (o) 
or IS m respect of a bieach of tiust(tt) if the defendant still letams 
the pioperty or has conveited it to his use or if the claim is founded 
on fiaud (b) In other cases the existence of an expiess tiust does 
not pi event the action being baried by lapse of time (c) and m 
the case of money (including a legacy) chaiged on land or an ears 
of mteiest on money so charged oi arieais of rent the meie 
existence of an expiess trust does not pievent time running (d) 

Slot 2 — The Tiustee Act 1888 

332 Except m two cases hereaftei lefened to(c), a trustee (/), 


(k) Emmersonv Maddtsan [1906] A 0 o69 P C stat (1023)2lJac 1 c 14 
see D(ed \\att v Morr%s (1636) 2 Bing (no) 189 

(/) Duchy of Cornwall Act 1844 (7 & 8 Vict c lOo) ss 71 68 see title Con 

BTiruTiONAL Law Vol \ II p 267 There seems to bo no limitation with 

legaid to liberties or franchises 

(m) As to what trusts are e^pre‘=?s for this puipose see pp 141 ante 164 
poet and titles Equity Vol XIII p I"?! Tiusis and Tnu'^ruES 

(n) Real Piopeity Limitation Act 1813(1 & 4 Will 4 c 2/), s 2o 

(o) bee Banner v Derrtdgc (1861) 18 Ch D 2t)4 262 

(а) Judicature Act 18 <3 (36 & ^7 Vict c 66) s 2o (2) see Be Oroae 
Harston v Tentson (18S2) 20 Ch D 109 121 0 A 

(б) Trustee Act 1688 (61 A 62 Vict c 59) s 8 (1) see p 163 post 

(c) Trustee Act 188S(61 & 62 Vict c 69) s 8 (1) 

(d) Real Propoity I iinitatioii Act 1874 (37 & 38 Vict o 5 7 ) s 10 se© p ho 
ante As to an annuity charged on land and secured by an express trust see 
p 141 ante 

(e) See p 163 post ^ ^ , 

\/) For the purposes of the Trustee Act 1888 (51 A o2 Vict 0 59) the 

expression trust e is to be deemed to include an executor or administrator 
and a ti ustee whose trust arises by construction or implication of law as well 
as an expiess trustee but not the official trustee of charitable tunds {thtd s 1) 
As to the application of this provision to a trustee m bankruptcy see title 
Bankhuptcy and In^^olvency V 1 II p lOo note (?) to a director of a 
limited company tee title Companies Vol V p 236 to an executor see 
t tie Executors and Administrators Vol XIv p 316 As to the position 
of partners see p 171 post and title Partnership 

H L — XIX ^ 
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or any person claiming through him (g), has the benefit of all rights 
and piivileges conferred by any Statute of Limitation in the 
like manner and to the like extent as if the trustee or such person 
had not been a trustee or peison claiming through a trustee (A) 
If the action or other proceeding is brought lo recover money or 
other property and is one to which no existing Statute of Limitation 
applies (?) the tiustee oi anjone claiming thiough him is entitled 
to the benefit of the lapse of time as a bar to such action or other 
pioceedmg as if the claim had been for money had and leceived (^) 
Ihe statute runs against a married woman entitkd in possession 
for her separate use even if resirdined from anticipt tion (Z) 

333 The following actions aie within the above provision and 
aie not maintainable aftci theexpiiation of six year'* horn the alleged 
bleach of trust — an action against a trustee for a declaration that 
he is liable to make good a los^fiom not realising lesidu xi} pet sonal 
estate (???) an action against a trustee to m il e good losses ai ibin^ from 
investments negligently made(?i) xn action against evecutors who 
aie also trustees foi an account and piyment of a share of personal 
estate (o) an action a^iiust tiustees for impiopeily piung 
annuities in full without deducting income tax out of the dividends 
of secuiities on which income tax was deducted (7?) an action 
against a first moitgagee who sells the moitgaged pioperty under a 
power of sale and without fraud on liis part allows his soluitor to 
retain the surplus after payment of the hrst moitgige on therepro 
sentation of tlic solicitor that he hxd the authoiity of the second 
mortgagee to leceive an action brought against a diiectoi of 

a compxny foi an act which is u/t/ft iiK<i but not fj ludulcnt (?) 

(c/) Ihe c\pi H 1 n iny a chimin^ tin u*,h him (l)ts not appl} to 
cestuis (jue tru tent but to poi ms deiiving pl(>pelt^ hum and subject to the 
li ibili^ies of the tiu t p tc his e\ecutois admimstiutors and assi^^ns {Leahy v 
DeMolejm [IS Jb] 1 I II 206 C A ) 

{li) Irustco A(t 1SS8 (ol V- 52 \ ict c jO) b S (1) (a) The eQ(ct is the 
Rime as if m action foi non fiiudiilont breach of tru t viere onumei itecl in the 
appiopiia e btatute of 1 imitation [IJru \ H infcricn [I art) [lb?b] 2 Ch b26 
0 A lie Cray den Hit 1) joSjI Jo 6o 2) as to foi m of account 

against tiu tees hCQ llow v Jft tatoi {1 ar) sujri he Danes llhs\ Rib its 
[1898] 2 Ch 142 see iiho Sovereign J tfe Usuranu ( o v JJ tlrnot 9T L E 

0^5 The provi ion apj lies to actions or other pioceedint^s commenced after 
the let Jxnuary 1890 (Trustee Act 188S (ol &o? Vict o o9) s 8(S)) and 
it does not deprive any executor or administrator of any ri^^ht or defence to 
which he is entitled under any existing Statute of Limitation {tbtd ) 

(i) K^ee Le 1 nnints Lirouv ^mth [1902] 1 Ch 1<6 

(/) Trustee Act 1888 (61 o2 \ict o 69) s 8 (1) (b) The peiiod applicable 
to such a cl urn is th^ six jeais provided by the Limitation Act 1023 (21 Jac 1 
0 16), s. 3 see p 3" ante tee al o title Co^TIlACT V >1 VII pp 4/3 et sea 
(1) Trustee Act 16S8 (61 & \ict c 69) s 8 (1) (b) 

(w) Te Siiatn Swain y lunfeman [1891] 3 Ch 2 3 see Re Page Jones ▼ 
Mcfigan [1893] 1 Ch 304 Ctlltng^y Made [1890] 1 I E 340 0 A 

(n) he Somerset Som&isety I oulit {Lari) [1894] 1 Ch 231 0 A As to losses 
caused by the fraud of an agent of the trustee who has no knowledge of the fraud 
aeeRelountatne Re Dowltr bnmtaineY Amherst {Lord\ [1909] 2 Ch 382 0 A 

(o) Re Ptmmts Nixon \ '^mitn supra compaie Hincksy Rohe/ts 

supra see title Executors A^D AlDministrators "V ol XIV p 266 

(p) Re Sharp, Btckett v la Jett [1906] 1 Ch 793 
Iq) Thorne v H&ifd and Marsh [1895] A. 0 495 

(r) Re Lands Allotment Co [1894] 1 Ch 616 0 A Mhitujam v Maihin 
98) 78 L T 158, see title Oompaniss, Yol V p 236 
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334 In cases within the above provision time runs from the 
date of the breach of tiust not from the time when the loss 
occurred to the astui qur tiust (<t) but doe^ rot begin to run 
against a beneficial y unless the interest of biicli beneficiary is an 
inteiest m possession (f) 

No beneficiary as against ^\hom theie ^ould be a good defence by 
viitue of the above piovision can derne any gieatei or other 
benefit fiom a judgment or oidei obtained b> anothei benefaciaiy 
than he could have obtained if he had biou^ht such iction oi other 
proceeding and a dcU net gioundod on the statute had been p]( idcd (/<) 

335 If a chim agxmst a tiustee or a person claiming tliiouf^h 
him(0 IS fouiid d upon any hand or fi luduient bieach of tiiist 
to which the tiustte was paitv oi pmy the above pioiision 
does not apply (w) So if tiust funds are paid to a turn foi 
puipo'-es of investment and are fratdulently dealt with by one of 
the paitncis who males a raisiepiebentition winch })ie\ent8 the 
disco\ery of the fraud the otliei paitners aie liable althoii_,h they 
had no shiie m the fi xucl and time will not run till the fi lud is 
discoieied or mi^ht with leasonible diligence have been dis 
co\(Hd(z) If an agent of a trustee acting in the scope of his 
employ mt lit commits a fund the tiubtce is liable foi it allhoiigh 
he himself was not aware of it and the stituk {a) has no applica 
tion{6) But the tiiistce is not liible foi a fraud coinmit*^(d bj lus 
agent if in committing it the 1 litei was not acting as the agent of 
the trustee (c) 

336 Ihe above piovibion (d) has no application when trust 
propel tj or the proceeds tlieieof aie retimed the trustee oi 

(s) Rt ^onurtet c? rt \ 1 oii^ett {If ail) [1S14] 1 Oh 1 C A Wanty 
Cam} nn (is^)) 0 i I K ^>1 I home \ // ard (.ml Marsh [189o] A C 
49o ( (Ihn I \ n « / [ ] S )( 1 1 I 1\ ^10 C A 

(/) Till tte A(t ISbS (til ^ u2 Vi t o 59) ^ S (b) Lollinqs \ Made vpr i 
Re ^om rset Soma ef y fo it {I uyl) supia Mant v Campain vij)a so© 
Marav I rat one [ISOo] 2 Ch 69 (reveised on another point [lb9b] 1 Ch 199 
0 A) lie mx\ liowev^r bo bailed b\ li hes {Re laylm itl in Lend 
(IJIHP bl I 1 S12) 

(it) liu tee A(t 1SS8 (ol &o2Vict c c»9) s S(2) A-t. to the me inmn- of this 
proviso QQ Lol ni j v Wade sapta andbot. / c St / e? et '>oniei c^v 1 o dett {I ai 1) 
8up?a Wants ( am] air ujia htDi r Dnev Poehu 1 [1M)9] 1 Ch 32S 3)6 
Jet uitaxie leDovler I luianes iydin tifnd) [190)] 2 Ch 3S2 o)3 C A 
Whoie the teiniit for life is h n ( d but not the romamdoimm the int( lost on 
fund rc] hn od I \ the trustee will I c p'nd to him dunnt, the life inteiest {tbtd ) 
As to tlie foiin ( f order se 2 be on J i^a^inents and Oideis 6th ed , 1H4 

(i) See note ((/) p 162 atde 

(w) Tiufatee Act 18bS (ul ^ 52 Viot c o9) b 8 (1) as to what is fraud 
within the Act see Cilltnqs v Wade supra Re Sale Ilofel Ltd (1897) 46 
W P 314 

{x) Mooie V Kmtjht [1&91J 1 Ch 647 see Platr v Rjemhtf (1847) 2 Ph 
3o4 the piinciple laid down in which case has not been iffoctod h^ the Trustee 
Act 1688 (51 & MM ^ lot c 1)9) 8 8{]\[oore y Rmghi supra Wahhany Stamton 
^863) 12 W R 63 0 A) As to the position of partner ^encially see titie 
PART6ERSniP 

Ui\ Tiustee Act 1888 (61 & 62 Viot c o9) 

W A/oore V hiiKjht sufia 

(cj Theme y Heard an i Mardt supra B^msy Bruttem {IhhO) 5 Exoh 802 
and see title AGE^oy Yol I p 212 

(d) Trustee Act 1888 (51 k 52 Viot o 69 e S (1) see p 161 ante 
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iijkve been previously received by bun and converted to hie u8e(e) 
But this exception does not apply where trust funds advanced on 
moitgage are, with the concuirence of the mortgagor, apphed 
in payment of a debt previously charged on the mortgaged property 
in favour of a firm of which the trustee is a partner (/) 

337 In the case of an impiopei investment by a trustee or any 
negligpiit act amounting to a breach of trust the payment of 
mtciest by the trustee to the cestui que tiust is not such an 
admission of liability as to depiive the tiustee of tl e benefit of the 
stitute (g) 

Slot 8 — Trusts SuJJicient to Pieieiit Time Running 

338 In cases to which the Tiusteo Act 1888 (/O has no applica 
tion, the Statutes of Limitation are ousted as between trustee and 
ceslui que trust when Iheie is an expiess trust constituted by the 
act of the parties (^) a consti active ^lust aiising by implication of 
law will not oust the opeiation of the statutes, except wheie a con 
structue tiusteo enleis into possession of propeity with knowledge 
of a tiust allcctiiit, it O) 


(«) Trustee Act 1SS8 (ol A 52 Vict c u9) s 8 (1) Thome v Heaid and 
Marsh [1S95] \ C 19a //< m) \ W inierion [hart] [1696] 2 Cb 626 0 A Re 
1 age J ve^ v Motuau [1 %] 1 Ch ^01 Lt 1 nfnell {1^01) 18 T I k /Oa 
IT a^sci/ V T crjgaii [1S96] 1 Ch 5o4 (where a husband took and letaincd his wife s 
sep irate p^(.pe^t^) It scorns that the Inistee Act 18s6 (al A a2 \ict c o9) s 8 
has no appluati n if the »ction is bioUt,htugimgt a person claiming through the 
trustee and such peison at the time oi the action still ictains the trust pro 
pcrty So if a person \^ho with the consent of the trustees hivint^ lawfully 
Deen in posses ion of trust luopeity diirinit, the lifetime ol his wife the 
ten lilt for lilo leirains in pos&c sion alter his wife s death with knowledge 
of the trust he is bound to account for the whole of the arreais of the proiits 
from the time of the doith of his wife and not merel) lor six years [M Arile 
V Oa ghrai [1 )0o] 1 1 K 106) Trustee who bemg also annuitints re(ei\e 
the whole ot their iniiuitic*^ without deducting income tax although the luc me 
tax was deducted out of tho dividends tium which the annuities were payable 
are not protects d m respect of a cl iin tor the refunding of the income tax 
(Re Sharp huketty lulett [190f]lth i93 ai d seo p 162 aiie. 

(/) he Qurn y Mason \ Merar [1693] 1 Ch ;90 

(g) Re ^omiiset bimtrsct v 1 uktt [tarl) 1 Ch 231 0 A Re 

lountaine he Douler I ountaine v Awhinst {Loi i) [1909] 2 Ch 362 C A 
Want V tampan (1893) 9 T L E 2:34 see Ihome v Heard and Marsh 
sujra see Tru tee Act 1868 (al & o2 \ict c 59) s 8 (1) (a) 

(A) al A o2 \ict c 59 seep 163 ante 

(i) Judicature Act 16i3(36 V3< Vict c 66) s 25(2) seep 161 aite See 
lowusIeidY lownsheni 1 Bro 0 0 5o() Bed ford v IIa(fc(160a) 17 

Ves 6< PC letreY Iefie{lS56) 1 Drew 371 Salt r y Cavanagh (lb 1 
Di & W^al 668 Yavdlcy Ilullit (f(18<6) L E 20 Dq 428 Sands to J hompson 

e 22 Ch D 014 Umriher y MtrUn /1869) 42 Ch D 312 latruk y 
on (1889) 24 Q B D US Nugent y Nugei t (1884) 15 L E Tr 321 Re 
Boat Jacobs y Hmd{\hb^) 61 L T o81 0 A lokeyy Lol y(1719) Free 
Ch 518 Hoieidmy Annesley or L) 2 Sch & Lef 607 632 Ihomas 

V TAowuw (1865) 2 K A J i9 As to express trusts see p 141 ante titles 
Equity Vol XIII p 16 1 Trusts and Irustexs 
(/) M 4rdle v Oatghiat sujra see Bridgman ▼ GtJl (1867) 24 Beav 
802 W asseU y Le^att [1696] 1 Ch 664 and as to consti uctive trusts see 
title Equity Vbl XIII pp 154 155 Na to the running of time wheie the 
tenant foi life is pi esumi i to have paid himself the trustee being consequently 
affected see pp 72 73 ante and the cabes cited in notes (a) (b) and (c) theieoiii 
see also Jenner V ^A»rmor (1664) 10 Jur (n s ) 465 
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389 A mortgagee is not a trustee of hib power of sale for the 
mortgagor {k) Where in a mortgage deed there is an express trust 
that the surplus shall be paid to the mortgagor and the mortgaged 
property is sold the moitgagee is a trustee of any surplus for the 
mortgagor and if the mortgagee retains the surplus oi con\ erts it 
to hiB use no Statute of Limitation can be set up as a bai to a 
claim against him (1) But wheie in the case of such a mortgage 
the mortgagoi s light to ledeem is extinguished by the possession 
of the mortgagee for twelve j ears, the powei of sale and the trusts 
of the surplus are also e\tingui&hed and no chims can be made by 
the moitgigor m lespect of a sale made aftoi such extinction {in) 

340 Where a ctstia quc tnist has a diiect remedy in equity 
independently of that of the trustee agxiiist a peison who is liable 
to pay trust mone}P(7i) and the lelition between the cestui que 
trust SLud the debtor is such as meiMy to gi\o the ctsUn que tinst 
a remedy analogous to some legal remedy the Statutes of Limita 
tion apply to the equitable cl urns of the ctstui quc tiust ^^ubject 
to the same lules lelating to disabilities and aeciual of the iiglit 
of action as govern a legal right (o) But the lelation between 
the cestui que tnist and the debtoi may be of such a fiduciaiy 
natuie as except in cases falling under the irustee Act, 1888 (p), 
to exclude the opeiation of the Statutes of Jjimitation alto 
gethei (q) 

341 Wheie any peison as agent (;) guaidian (5) 01 m any othei 
fidueiar} capacity is in loceipt ot money foi which it is his dut> to 
account no lapse of time so long as the lelation of confidence exists 
between the paities cm bai the ii^^ht to an account fiom tho begin 
niiio of the tians ictions (t) noi will the statute begin to lun when 


il) TTaryxc? v Jaco?) (1882) 20 Ch D 220 MaHin^^on v C7oucs(1882) 21 
Ch b 857 860 Nash y Lnds 2»> bol Jo Oj 0 A Colson v lUilnms 

(1889) oS L T (cii ) o39 dis oi tm^ tiom Wiedutum of SruARi V 0 to tho 
conti iiy in Fiob itbon v Noiris (IbjS) 1 Gift 421 As to a moit^at,eo if a 
ship see Banner v Benidge (ISSl^ lb Oh J> 2u4 and lith SniiriisG ami 
Navigaiio 

(/) Be Bell Lale \ Bell (lbS6) 31 Ch D 462 banner v loiidic sni)ra 
Charles v Jams (18S7) 35 Ch D Ai Thoine y Eeaid [1894] 1 Ch 
699 607 0 A A moilfra.joo when there is a surplus and tlieie aie other 
mortgages is trustee of the siuplus toi the other mort^it^ies see 2 hoi nr y 
Beard and Marsh [189o] A L 4J5 and as to moitgagcs generally see title 
MOHTOAOr 

(m) Chajyman y Corpe (1 9) 41 1 T 22 

( 7 ?) As to which see title Irust axd Iiijsiees 

( 0 ) Buriowes y (jore (18ob) 6H I Cas 907 per Bold Cm LvtSFORD T C 
at p 940 and per Lord CraisWORIH at p 94o btoney (1869) 5Ch App 

74 see J] Uhams v Inpworth [1900] A 0 u63 and see title Pquity 
V ol XIII p 17o 

(p) ol & o2 \ict c o9 see p 162 arde 

(5) See JSri V Gxll{lSo2) 24 Beav 302 and p 166 post As to a 
covenant to pay money on trust see ^ptcJcemdl y Botham (1864) Kay 669 
675 Stone v btone supra see p 73 ante and Burtoues y Gore supra 
(r) See title Agfscx Vol I pp 186 et sea 
«) See title iNrxN'is AND CniLURBN Vol XVn pp 117 131 132 

Matlmoy Bn8e[\S)\'\ 14 Beav 341 Pelly y Bascombe (1863) 4 Giil 




SSOT 1 
Trusts 
Saffloient to 
Prevent 
Time 
Banning 

Mortgage 

Trust of 
surplus 


Statutes of 
I imitation 
and equitable 
remedies of 
cpdui que 
tt U6t 


Persons 
m fiduciary 
capacity 



166 


LiMITAIION of A.rTIONS 


8bot 8 

Trasts 
Sufficient to 
Prevent 
Time 
Bnnning 


Banker and 

CUBtomtT 


Solicitor and 
client 


Perflons 
receiving 
trust piopertjr 
w tl notice 


the relation is put an end to If a guaidian is in receipt of rents of 
land during the mmoiity of thi infant and he retains those rents 
or conveits them to his own use and iievei accounts for the 
rents icctucd an action foi an account nay be maintuncd inoie 
than faix AG us aftei the waul o coming of age though sach an 
action would in general be luiicl in cquit 3 ^ by the lapse of six 
\cn,is in analogy to the atlion nt common law (u) A pcison who 
icccncs lents as bailiif foi infant cliildun and cotilmuts to reccue 
tbon liter the inianc> his dcteimimd remains liihle to account 
so long IS he leccives the icnt n the cipiaty of baiii(t(/) 

In cases wheie niniie\ bis Kin iccci ed by a ptison in the 
position of a coiilulcjiUil uc(i\ei oi ogtnt and ha been wiliully 

misapplied fci Jns own bcncf«L no lijise of time will prot( ct 

such petsons oi tl cii peisoi x' ie])ic intiLucs from the InbibU to 
account (f/) but the lelition of 1 i il ci ind customer is biuipl> that 
of debtoi and ciedilor(/>) inCi in tho aKciice of B])eciil ciuum 
stances the rf'lation of soliutoi and client is not tiiat of tiustee 

and ersti i qtie ini^t If hiwtvti money is dcliveiol by a poison 

to a sohcitoi 01 othei ag<nt with a gencial aulboiity ind disctcLion 
to invest it foi the benefit of the foiinei tlie money is icieived on 
an express tiust and no Statute of Limitation is d\aiKble is an 
answer to a claim for an account (c) 

342 If nionc> 01 other piopeity IS subject to an expiess trust 
and a person cntci into possession or lecdves the rent of such 
propel ty with full notice of thu tiusi he i'^ i tin tec and unless 


390 \ 0 Q Pare Y Clajj {ihbl) 29 Beav oSO As to acti ins for an iccount see 

p 170 yosf 

(«) ]fa^heu Y Ih e (ISul) llB iv 311 so© p 133 ante II th( ( Imir d os 
not come iMtluii the cxc ptions 1 tlic Tin fee \ t ISSS 1^5 \i t ( o i) 

s b (tape p 1(1 a^i^ bU h in ii tim w mid lob iied it tho cxpii Ij n tl ix 

Mas frmitht w ad a f a^e (/c I a(/ f n aw M r ji t [1 lo] 1 ( h 

o04 te Id! /\ 7 J/fUn) Irtc Ch Ih e Un v \n ^Ui/ (Lor i) 

(1S0C)2 ‘'th A fci bUi 1 f ot ns t, ) J h A J d) and 

St 0 title ACL^< X "V 1 I p ISb 

( ) U I / Y jb/aj i/ il (Ibb ) U Ch 1) 7r Koo lim / y Poluefl (1893) 

9 1 T E b i Ic Majiiirea) / 1/ ( r/Jai s ( c i f [1 )()i] 111 »3 (. A 

(n) 11m din I e {I art) \ lir? or (IbOS) 14 \os ol)4 1( Lcac (lSo9) 28 

] J (<ii) tb2 and see I c th y II r 1 f (Ibbi) 1 ( s m ( h -»() /\.s t the 

himtdtun on a pnicipils claim for m lo bieiich of auly see title Ac I^c\ 

A )1 I p Ibl 

\}) SteUtloB\ itis VM) 1 aM Aol I p 5S4 compaio Inhjman v 
( lU [\ i) 4 It IV 30 > Pebdn Ix^arUf »C75 (IS ) 3 Mont ^ \ h2 
Jn 76 hid Ifil V (herel [ISIo] 3 Ch 1 ;4 Mi u n y 1 r ifurl Ihiid 
1 jUdalU Lei (fit 1 uU nnj ^ ui {ISKU 2)(i 1 D in L A 
(1 Vs to the hibiliry ol h itoisund o^hci agent to ac(ount for money 
re oued see Be Ihm i n h ISM); 1 I)rew V Sin 129 Uo(f7ma»i 

(Ibid) I E '»0Lq 21 ol V nay 1 r m c [isob] l(h 199 C A /> b/v 

B Uoi ilSSS'i 39 th D 1 S 7 wer v / »er (ISSl; 13 I E Ii 281 <S ar \ 
Ad r ell [Is )3l 2 Q, B 39() (_ A. \(7th American I and an i P rnl er C ltd v 
Wutliin [1J04J 2 Ch >3> C A Bard d v (jrm7iLk{\S (M 6 th Api 233 
s/c/y r V ne'</wM7n(lbl 3) 1 ( a m Ch % Janies \ II Imes {\bi 1) 31 I J 

(CTl J j( I Giay Y Pate na i MS7) 21 WR 13i I yeH v he dy L nreiy 

Y LjiU 1889) HAjp < 4w i luarisy B or (18 jb) 1 Vpp Ciis 81 
L\ Ur I i V biubis (IS 0) Ij th D 1 C A Cheese v Aeca [1908] 1 th 
46 and see titl©§ Agbnct Vol I p 1S8 Solioitoks 
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he comes within the statutory protection (d) cannot^ when he is 
called upon to account for such property avail himself of the lapse 
of time as a defence (^) 

Beceiveis appointed under an order of the court are trustees (/) , 
so are the directois of a companv (g) 

An executor is not a trustee of a legacy or share of residue so as 
to exclude the opeiation of the statute unless he is so appointed 
by the will or makes himself a trustee by an act of his own (h), nor 
IB he such a trustee of undisposed of residue (t) 

Slot 4 — TnHits for Payment of Debts 

343 A tiansfer of property to trustees for payment of debts 
if mide by a debtor in his lifetime and without the concur 
rence of the cieditois gives the creditois no iit>ht to enforce 
the execution of the trusts but opeiates merely as a aiiection 
to the tiustecs pointing out the way in which thc^ are to apply 
the piopeity vested in them for the benefit of the debtoi who 
alone stiiids towards them in the relation of cpstui que hust(k) 
But when the tiusts declared by the deed aio to take effect only 
altei the dtalh ot the settlor the persons in whose favour the trusts 
are dtchicd aie (eeluis que trustent {1) and when the creditors 

161 an/e 

(e) Re hixo Ihifne^'v Dixon [1^99] 2 Ch o61 ^oir v i^hwdl 2 

Q 11 90 (A Ha hU V J eqfjatt [18%] I Oh )i)4 M Arlle v Ga til ran 

[IK) ]ll P 106 I r dgrnan v G U (166/) 24 Lew o02 Hartjordy Irntr 
(1S6S) 2 1 H Lq 201 but see Varav 1 towne [1696] 1 Ch 199 C A 

(y)-6a/ramv Ym / (IHSl) IS Oh D > 

[y] Sot title CoMiAMis \ol V p 22f If a comping declares a diyidoiid 
on its si aies the dtchintion dtes not make the company a trustee of tie 
divilend toi the bhiiehuldfis see title Companti-s Vol V p 2<0 Tht 
setiLtary )f a tompany is not i trustee (il/im ci}al treehold land Co ltd \ 

/ // 7 //f n (18 )0) bi L r 286) nor is an auditoi of accountu {Leelt I date 

Bull! iq an I Iruestme t Co v Shepherd (166/) 86 Ch D /87) and see title 
OoMPANits Vol V pp 244 269 

{h) Ihilhpow M inm (1S8/) 2 M> & Cr 309 Fyeony Tac/son (1861) 30 
Beav 864 lie R we Jac Is v Jhni (1669) 60 L 1 696 affirmed (.1 L T 681 

0 A lie Marhaq M ckay v Geuli [1906] 1 Oh lo 81 uni see title 
Lxeoutohs ajjd Administkaiobs Vol aIV p 266 md cases here cited 
As to the position of i i)ei8oual repiesentative who his committed a dtvaatai t 
Beoi6/d p 316 and p 40 ante As to an executoi de fion /or/ see V i' 
[1903] 2 I R 96 

{%) bee title Lxecutobs and Admimstbators Vol XIV p 284 As to the 
position of a decna ed tiustee s est ite with regaid to a bieich of trust com 

mitted by him see ihti p 312 nd see Coxwell v I xanlltnsH (1S64) 11 J 1 

16o Moidh 1 se v Woodh use (166)) I K 8 Lq ol4 Re Buiye Gtllardy 
Lawren Sin {XSSI) 67 I T 8()4 he Blal e Blaley Biuei (1SS9) 60 1 T 668 
Carroll y Harqiaie {X^iV) 5 I R hq 648 C A Smith v Co) 7 and Ban Ion 

Rad Co (1670) 5 1 R Lq 65 76 C A Buttery Caj’/cr (1668) I R j Eq 

276 the cases to the coutiai\ e£f ct (Dunne v Doran (1S44) 18 1 Lq R o45 
Brereton y Hutchi ison (1Sj 4) 8 I Ch R 361 Newport y Bryan (1866) 5 

1 Ch R 119) have been overiTiled seeCarro/iv Uargraie suitra and see tit* e 
Trusts and Ibusiees 

(jfc) Garrard y Lauderdale (Lord){X^Z0) Sim 1 Henrtquesy Bensusan (1872) 
20 W B!* 860 Re Smde s /rusts (18 8) 4/1 J (oh) 6b7 JoIitis v James 

t l8j8) 8 Oh. D 744 C A see 2 White & Tud L G » 7th ed 88/ title 

Jankbuptcy and Insolvency Vol II p 828 
(f) Re Iitzgeralds Sertlefnrnt /tizyerald y ITAtes (1887) 37 Oh D 18 0 A 
seeSj/nTU^Y Sfiwpflon (18o4) oil L Cas I2l Prtestlei/y Ellxs [1897] 1 Oh 489 
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Limitation of Actions 


Sect 4 are parties to the assignment oi it is communicated to them, the 
Trusts for relation of trustee and cestui que tiust is constituted between the 
Bayment d adsignee in trust and every one of the ci editors (m) If the trust is 
Debts for the payment of debts out of peisonal est'Xue and the Tiustee 
Act 18b8 ( i) does not apph no Statute of Limitation ^ill run 
against the light of any cicditoi to an account and to payment 
But if any sum of money is chaiged upon or p liable out of real 
estate and secured by an e\piess tiust time vili run as if there 
weie no such trust (o) 

DebtB barred 344 When ia a‘.‘.i„nment of pioperty is made so as to laise a 
ftt the date of ^lust ill favoul of Cl editors in general a debt baried at the date of 
of*the*troB” a sigument ivill not be included unless theio was something m 
the assignment sufhcieut to opci ite as an aol now ledgment of the 
debt to the ci editor or a diicction to the trustees to include the 
debt among those to be paid(^i) 

Trufit of 345 A tiust of pel son xl estate dec] iied bj will does not piexent 

personalty for the statute from being set up as a delence e'ven as to debts upon 
which the statute had not talen ehect in the testators hfetime 
Trust of though he belicxed the peisonal estate of which the tiust is decl ired 

realty to be lealtj and de\iscd it as such(//) but a proxibion by a 

testxtoi foi pigment of Ins debts out of his leallj includes all debts 
recoxeiable at liis death and as to debts not then bailed the statute 
will lun fiom the deatn(?) It is immateiial whethci the piovision 
IS by a chaige oi by a tiubl as a tiust does not in respect of 
money ch iiged upon or payable out of land Keep a debt alive longer 
than a ehai ge (a) 

Direction to 346 A diicction a le^itator to pay a pxiticular debt which is 
Earr^debt statute barred will take the debt out of the stitute(?i) and if a 
testatoi expiesses a wish that a tiubt should include statute barred 
debts such debts will be payable out of the lesiduo left after pay 
ment of all demands to which the estate is legally liable (c) 

(m) Acin?iy ]Joo(l(/at( (lb >) 2 & K ^92 - TMiitc Sc Tucl T C 7th ed 

8b9 and see title BanjvI uPTCi AND Insotvency \ol II pp d28 329 

(??) 51 Su Vict c 59 see p 161 anie 

(o) Eeal Propel ty Limitation Act 18 <4 ( t A 3b Vict c o7) s 10 see p 
83 ante as to exprebs trusts see p 141 ante 

(p) See Scort v hnes (183'') 4 Cl i Pm 382 H T As to what is a 
fiuOicient acknowledgment see pp 63 SO 92 103 ante ti) a tiust in a will 
for payment of debts m general see BurJe v Jones (ISI3) 2 Ves & B 27o 
O Connor v Haslam (1S5>) u H L Oas 170 17b title Executors A^D 
Admtmsirators Vol XIV p 2 j4 

(q) Scott V Jones sujra lie llepbuut lx paite Smith (1S84) 14 Q B D 
391 BeeJiansy Jueedt ^18^8) 1 Beav 5o 

(r) Ite Palls Trewty y, Balls [1909] 1 Ch 791 letgua Ixecuicrs y Qore 
(1803) 1 Soh & Lef 10 < Hargreaves y Michdl (lb2i) Madd & G 326 
Hughes y JF^nn«(1823) Turn AK 307 see OCo»?<orv Haslam (ISoo) 5H L 
Cas 1(0 

(a) Leal Property Limitation Act 1874 (37 ^3S\ict 0 6/) s 10 seep 83 
ante Re (Stephens WarburUmy (1889) 4^ Ch D 39 Re Balls Trewby 

V B Ih supra title Executors and Adminisiraiors Vol XIV p 254 

(fi) '^ee M%lhn0<m v Phompson (18o2) 3 I Ch E 236 

(c) bee SroU Y Jems supm, compare Williamson y Naylor (1838) 3 T A 0 



Part VI —Acrioira against iIigstiwi 


m 


If a testator makes provision for the payment of the debts of 
another person who is dead the provision i\ill include all debts 
which are unbarred at the death of the oiigmal debtor (d) 


Part VII — Equity and the Statutes of 
Limitation 

StcT 1 — In Ocmial 

347 The Eeal Properly Limitation Acts 1833(e) and 1874 (/) 
apply expressly to equitable as well as legal c]aim«?(r/) The 
Trustee Act 1888 Qi) also applies to pioceedmgs in equitj 

The Limitation Act 1623(7) and the Ci\il Pioceduie Acc 1833(A) 
dealing intei aha with certain actions which applied oiiginally 
only to pioceedmgs in coirts of law(Z) apply now to any action 
in the High Couit which comes within then teims whether such 
action IS brought in the King s Bench or in the Chancciy 

(cZ) 0 6 nnor\ Ha Im (1S5j) 5 II T Cas 1 0 

?c) o 4 Will 4 c 27 b(epp 97 lOa ante 

(/) 3/ J8 \ict c SCO p 82 ante 

iq) See p 137 ante and title LdUiiY Yol "VIII p 175 

Ch) ol Cfi-.'Vict c od B(0p 101 a7ite 

(t) 21 Jdc 1 c 16 seo p >S ante 

(/) 3 ^4 Will 4 c 42 seep 70 ante 

(Z) No Statute of Limitation bcfoie thoPtal PiopeiU Iimitili r Act 1SJ3 
(3&4I\ill 4 c 2i) (see p lOi anU) pio\idcd in tcims for equitable iiohts 
or expre si} bound courts of equity A^lthou^h tho distinction between courts 
of equity and courts of law has been abolisbf d(bCo It m nci v Muidoch Murdich 
▼ ]] arner n) 4 Lh D <u0 7o2 LA) the distim tion between lules of 
equit} and rules ol law remains {Jo ej h ^ J yo) s (ISSPi lo U B D 2b0 L A 
lie Gi eaves Deceased Ihai/Y 18 Ch D ool jj 4) It ib thoie 

tore still of importance to con&idcr tho w a} in wliu li c >urtb of oquit > before 
the Judicature Acts viewed the ^ti^utes of Limit itioii when these statutes 
did not expressly bind tho e coiiits ( ce Jloiendcn v (T ird) (ISOf) 

2fech &Lef 607 per Lord Reuesdali I C it p 6o0 ^ m\th v Oay 6 ) 

3 Pio 0 0 639 n yer I oid ( AMDE^ I C loud \ 11 jlius (1S02) 1 
feoh ALef 41o 429 GhiJmondeley {Mm jni )y ( i (<} (/c? i) (lb ^01 « J ic (LW 
1 138 Knojov Gye (ISi-) LI o H i iii iUcaul v u na (ISSi) 
36 Oh D 14u, ISO 0 A hrooh v Mml leston [190)] - (h ol9 
o22 MolUy Y Mutual hexene Life Insaramt ( o (1900) 94 I T o( C V J 
Those couits fiequontlj had oct ision incident illy tj decide pin el} legal 
rights as for instance in adju iiLating on tho v didity ol cluins foi debts 
brought in under dew cos n idministration suits In sii li ca os oouits 
of equit} decided all questions luohidmg questions on tho btn lutes as if tho 
claims weio being entorced by an at tun at law where there w is in analogous 
legal remedy within some Statute of Limitation and wcie br und to tho exact 
penod limited by the statutes md ill tho exceptions as to disihilities acknow 
mdgments or otheiwibe applied cquall} with the merehmitati n of time but 
meases where thue was no analogous le^al remedy courts oi C(iuil\ were bound 
by no positive rules (SmtfZi V Clay aupia B Affc v 7 we? (1G<0) ^ Vont 340 
BmnfY Jlidgard (1784 88) cited in Bccljoid v ^^ade (180 ^ li V'cs 87 97 
see Eteks v Salhtt (1854) 3 De G M G 782 C V ihomas y Thomat 
(I860) 2K & J 79 McDonnell v TI kite {186u) 11 H L Cas 570) As to 
the effect of the Judic ituie Vot 1873 (36 & 3/ Viot. 0 66) s. 3 see title Couilts 
V oL IX pp 51 et 9€g 
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Sbct 1 

In General 


Accounts 
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Imitation of Actions 


Division (m) In the case of actions which are not wit^ m the terms 
of these statut s courts when administering equity olien apply by 
analogy the limitations provided by these statutes (w) but this 
puncjple will as a lule be applied only where ^he equitable remedy 
which it iB sought to enfoice has some relation or similarity to a 
concurrent legal remedy (o) 

Sect 2 — AccountB 

348 In actions for account the time for which an account will 
be granted may be (1) limited only by the acciue^ of the plain 
tiffs title (2) limited to six -yexis oi (3) limited to tlie pciiod since 
tlio commencement of pioceedings 

349 (1) Whi lo some peison has been in the receipt of monej or 
in the management of property as tiusUefoi the plaintiff in the suit 
01 in some othci conlidcntial capacit / the &t itutes of Limitation do 
not apnly, except in cases governed by the irustec Act lSS8(j>), 
5 . 8 (< 7 ) 

360 (2) WheiQ thoie has been no tiust the right to an account 
111 equity IS usuallj limited to six yeais byanalo^j to the piOMsioiis 
oi the Limit ition Act 1623(0 which apply to actions of account 
at law(i) So if a piuchasei for value has notice of the in&tiu 
nionts on which the title of the rightful owner is founded and 
tliore is no fiaud or suppicssion and no tiust the account of 
icnts will it seems be limited to si\ \eaiB piior to the commence 
ment of piocecdui^s (n) If the plaintiff Lis been under disibility 
for some pait of the time durin^^ which the land his been in the 


(m) Re Great vs De ased Bray ^ lofi hi IS Ch D 6i;l Gihbs y 

Oiuf ^ ) 9 Q 1 I) lO ;fr 1 Rur I J at p 6/ C A ii Shar/c It 

Bennett M Sim at d ( cnet tl / i/e As uianct ( > y b/ arpe [1692] 1 Gh lo4 
Ibb G A 


(n) I horn on v I astiiooi (1677) 2 App Cas (intorcst on a legacy eocured 
bj express tiust) 4//( rd y It ne (16S ) ib Gh D I4t> l6b C A 

! it(<very of iiopeity obtained by undue mlJu nee) fl fg n y WtUtam^icn 
16S0) lo Gh 1) S/ he IJ isitngs {1 adtf) H illvti y Hast ngty dj Ch D 

9-1 105 C A (li il ilit\ of bcp-irate cstiti of inaniol woiiiau) see Via/e v Jmell 
(1881) 18 Gh D bbO 6b7 Lxrihy Blxngshj {\bSb') oS L i 461 48d (speciho 
peiformance) 

(o) See title rQUiTT Vol XIII p 175 Mellvrhy Btoui (18%) 1 > Oh D 
2^5 darter v U [1^ H] 1 Gh 1 j Re Biuelcy Stacley v Kd ewich 
[l%b] 1 Gh b7 i2 0 \ and p 40 atie 

(p) 61 A 52 \ lot e o9 see pp Ibl note ih) 162 ante Wilhamson v Barbour 
{18S7) 9Gh D 50 

(o) Af Ukew V lr$e[\S*)\) 14B<av 341 Sturgis y Aforse (1868) 3 De Q &J 
1 0 A ]] ngJit V ( hari (166J) 4 Drew 6i3 bbO In a suit for an account 
by A ce fuf gu$ tru, t ag i ust a tru tee on an expiess trust where there had 1 een 
CTeat delay in taking pr)oeedinj 3 B it was held that the account should not go 
further back than the hlm^ of the bill (bmitk y Smith (^187/) 1 L E L: 
206 Q A Re iJaatinjs (/ alg) I Jail y Hastings supra 

frj 21 Jao 1 0 lb set p 36 tnte 

\s) I oekey y La keg [\ H) Free Ch ol8 see Knoxy Qye (1872) L R 6 
H 1 fai4 ^Uhy Sm///i(18 6) 1 I E Ir 20b Readev Reade[\b{)\) 6 Ves 
744 liarmoody Oglander {\bOl) b Ves 199 215 Burnell y Burnell (iSid) 11 
Ch £) 213 and p 38 ante 

(a) Hitks V Sallitt (18ol) 3 De G M & G 782 0 A« see Nanney y 
WtUiaTM (1866}, 22 Beay 452 



Part VII — LotJirY and the Siatutes of Limitaiion 
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possession of the defendant xnd commeiitcs an action within six 2 

jears aftei the disability ceased he is entitled to caiiy back the Accounts 
account thiough the \^hole period of disabili^ {b) If he does not 
sue till moie thin ^^.lls attei the cessition of disability the 
disability will not a\ ul him at all so fai as mome piofits aie 
concerned (c) So in an action brought by a run uiideinian to 
lecovei land from a nioit^igee of the life mteiest the lemaindei 
man is only entitled to leiits for six jears before ibo ( ommenceinent 
of pioceodiiigs(d) 

361 (3) When a pemon equitably entitled to an cst\t( ieco\eisit Adverse 
from one who has held it undfr a bona jult achuso jio session with JiuiuVt^^ 
out notice of the pliintill s title ind tlfic is no tiiist oi infancy notice^ 
and no fiaud oi suppicssion an iccount of the i cuts will not be 
earned backbt 3 ond tht commciiccinont of the piocecdin^^ (0 

352 In actions foi an account beuween paitneis the Liiuto does lariner^ 
not lun until the paitnusliip is dttuminc(l(/) In actions foi an 
account between a biim\in^ paitnci and the oaicutoi of a deceased 
paitiiei the stitute iiiris fiom the dcitli of thopiitnci and the 

ri^^ht of action is baried at the expiiatioii of six ^eus fiom tlio 
death ( 7 ) Liit if a paitnusliip is dctuuniicd by dnith and tie 
suiMving piitnua ciiiy on the new paiLneiship without tiling 
th( accounts ol the old and without mteiiuption 01 settlement th( 
statute has no application as between the burvivin^ pirtncr^ and 
the icpiestiititucs of the deceased partiiei (/i) If one paituei 
unhwiuJlj (xcludcb another fiom the management or contiol 
of the paitijciship piopcitj time bew^ins to lun against a claim 
based on such exclusion fiom the act of exclusion (i) 

353 Lunacy is generally spealang no obstacle to an action Claim ao-imMt 
being bioii^ht uainst a lunatic (/ ) iheiefore 111 oidm li> cises the 

Statutes of Limitation will run against a cieditoi of the lunatic(/) 

But if the ciehioi of a lunatic wtis 01 would ha\e been lestrained 

(h) Ih mas \ fiom K v J <9 I dlif \ Lasrombe [Ibb i) 4 Giff 

390 Unjlity U at (IblO) 2 ) L J (cu ) 11^ ( A 

c) / il ty Z/cr/f / (1 / 19) Irec (h ulS 

d) lit! any if (///(lS<b) 4Ch D 111 C A 

(p) Hiilsv balhUUbj\) dDoGMAGr sOA bqo J enny v Allen 
(1850 7 DeG M AG 109 Mijan\ A/r/m(lsm) I E 10 1 q 99 

(/) Noyes y Crmley {\biS) 10 Lh D oi I\ti ) v (?^p( 1S< 0 f E u 11 L 
6 i 6 Miller y A/iU/er (1869) I E 8 Iq 199 Millington y Holland (1861) 18 
W R 181 The i ongola )) /3 L I il2 bee title 1 Alia is Eli iiiP 

(g) Kuoxy Gye iupta i ho (Huso of the Limit tion Act 1622(^1 Jac 1 0 
16) excepting merchants accounts fiom the operation of the Act was ahol hed 
by the Meic iiitile I aw Amcndmtiit Act 1856 (19 & 20 Vict o 97) b 9 bob 
note (0 pp Si 38 ante 

(A) Betjrmann y Bttjewnnn [lS9o] 2 Ch 474 0 A 

(i) Barton y North Staff i Inhire Bail I o (1888) 38 Ch 1) 458 463 

Clegg y 1 dmonson llSdl) 8 l)e G M AG 787 0 A ihis is dso the ca^ioin the 
analogous actun by a shaieholdei a^ iinst a oompanj foi refusal to register 
biTTi as a ahaieholder see title Comiaaies Vol V p 698 

(4) Brodfuelly Bull d (1889) 22 Q B D o67 0 A see title LlTNATIOfl 
AND Persons of Un‘^ound Mi'nd pp 4()2 et seg post 

(/) Bddero y Halfm Ij lart Uauca (1871) 19 W E 1 0 Re Watsoti 
Stamford Union y Barton [18 >9] 1 Ch /2 \\ andsworth Union y Worthington 

[1906] 1 K B 420 Zie //arris (1880) 49 I J (CH ) 32< 0 A. Hi Heater (1882> 

21 Oh D 616 C A ReJ [a Pers< n of Unsoimd Mind) [1909] 1 Oh. 674 0 A 
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from proceeding, the statute will not run agamst him during the 
lunacy (m) The bunging foiwaul of a claim in lunacy aftei the 
death of the lunatic even though the claim is followed by a report in 
support of the claim, is not sufficient to pi event the claim from 
being barred by the statute as againsc the heir of the lunatic if 
the heu was not a party to the proceedings in lunacy (n) If a 
claim is made in lunacy in the lifetime of a lunatic and disallowed 
the statute continues to run and on the expiiation of the statutory 
period the claimant will be barred in equity as well as at law (o) 
In passing the accounts of the committee of a limitic a debt whicn 
is owing fiom the lunatic to the commitUe m his piivate capacity, 
and which is statute haired should be disillowed (p) 

Sect 3 — Fiaud 

354 In a case of fiaud wheje a piecise limitation of time is not 
provided by statute it is impob ible to define when the peison 
appljmg foi If lief m equity would be held to be too late (7) , and, 
even m a case within the btitiites of Limitation the ii^^ht of a 
person to upset a ti insaction on the ground of fiaud or undue 
influence will not be baried while hcieraiins ignorant of the friud 

01 while the undue influence continues (/ ) 

In Older to constitute such a cise of fraud as will in equity be 
taken out of the Statutes of Limitation is not enough tint theie 
should be meiely a toi turns ict; unknown to the injuicd paity or 
enjoyment of iiropeity without title while the ughtfui owner is 
ignoiant of Ins rit^hl th le must be ome abuse of a confidential 
position some intentional imposition 01 ‘^ome delibeiate conceal 
merit of ficts (s) 

■\A hen the ficts have once been discoveied time begins to lun fiom 
the dite of sucli discovei^ aoin theaccuialof a new light and if 
the party entitled to relici then siilieis the pit sci ibed peiiod to elapse 
without pursuing lus lemcdN Ins j^Ut of iction ib entiielv baried {t) 

(m) "^ttdman y K ly (0 

( 7 i) n ill ni^on ^ JJ ill inson (is ;!) *) Hue ’04 

(o) Bod V rjr/e(lS4i) 1 Ik < Sm 

( 7 ) Scfcj ioiijnie V lowr (IS-b) 1 Mul TunuyAct 1890 (63 & 64 
Vict c li) 8 in AndFeKcnril a Lunatic [ 100 i] 1 I p 480 
(f/) il/^oMc \ / r ?/a7 (1S0 ( 12 Ve )o ^ 

(?) liochcY 0 / (ISIO^ 1 P '111 A B iiO JleunnJ a sett v Day (1812) 2 
Ball ^ B 101 1 itchy I aii^ (ISOl) OAe-j 292 Sco is rt^ai Is lai d ind rent 

Eeal Propel h m \ct 18^>o (i V 4 Will 4 c 2/) e ’G p llo aide As 

to fraud and unduo influence see titles Fquitv \ci XTIJ , pp \o et seg 
109 et rrAIDTTLKM A U 'VOIDUIIE GON^L\\^eJ■ Vol XV pp 10 i 
et seq Ml^IlEPIlEbliM VTIO^ \\I) ] pacd 
(s) Diany Ihiaite ’ I cav 621 bqq leuelhny Mad uorth {17^0) 

2 Eq Cis Abi 79 Goilony Co? don (1821) 3 Swin 400 holfe v Oreg ry 

(I 860 ) 54 I J (cn ) 2 1 11 ten v C ngoiy {\ ti i) I den 280 Hatch y 

//flt/t(1804) 9 Yes 292 holey 0 Inert (1810) 1 BhII & B 330 Charier 

▼ lietelyan 11 Cl Alin 714 H L Gmley y Mouslty ^ISiS) 1 Gi£f 

4o0 lioheitson v hoins (ISuS) 1 Giff 421 lot ley a Irustee v Whetham 
(1886) 33 Oh I) 111 12 L 4 larra7 r lartais ltd (1888) 40 Oh D 
39*) 400 ( A lonon 'v Vavudry (1741) 2 Atk 119 Allfrcy y Allfrey 
(1849) 1 Mat S) i neesr v Keen [190b] 1 Ch 24t) Blair y Brmdey 
(1S4 ' 1 h iuhlay f?wdd(18S’) 9 Q B D u9 and ece title Lquity 

Vol XDLI p 1<0 note* (t) andpp 49 143 ante 

(0 South hea Co ? Wymondadl {VIZI) 3 P Wms 143 Medlicott y ODond 



Pari VII — Equit\ and the SxAtum of LmiTAT*oN lf8 

Seci 4 — Mistake Sbct 4 

356 The payment of money or tiansfei of property under a M iatalt e 
mistake may be a uound for equitable lelief but such relief will Mistake 
not be gianter , if the application is made more than six years 
aftei the discovery of the mistake oi the time in hen with 
reasonable diligence it mi^ht have been disco\eied (a) 

Sect 5 — Moitgages of Pei sonaliy and Adtonsons 

356 Theie is no statutoiy peiiod of limitation applicable to an Mortgage of 
action for the foieclosuie or redemption of a mortgage of personalty perBonait> 
and no statute Avliich a court, when administeiing equity, can apply 
in such a case the stitutory limit xtion applicable to an action 
for the foreclosuie oi redemption of land not being applicable 
by analogy to a moit^^V® personalty (6) But if real estate Mort^eof 
and personal estito are compiisejj in one mortgage for one 
sum the two pnpcrties being subject to the same proviso for 
redemption and Iho mortgagor s ii^ht to redeem the real estate is 
b Hied, equitj will not decree a redemption of the personal estate (t) 

Iheie IS no stitutory peiiod of limitation for an action for the Mortgage of 
foieelosure oi redemption of a moitgage of an advowsoii but a advowaon 
pel son bunging such an action maj tail if he has bc^ri guilty of 
such delay as to amount to laches (d) 

Sect 6 — Agreement not to S le 

367 If ciedilois enter into a binding agreement not to sue A^reemeut 
a debtor foi a ceitain time such an agiecment can be pleaded ^ottoauo 
as a delcnce to an action by tbo ciecatois and no Stitute of 
Limitation will lun duiing its pendency ihus if a deed between 
a debtor and his ci editors pro\ides that in consideration of the 
debtor giving up liib life iiiteiest m certain property for the pa 5 ment 
of his debts licence should be gi\en to the debtor to cany on bis 
business without suit or molestation to his pc i son or property and 
that if any of the creditors take proceedings to enforce then clums 

(1809) 1 1 ill V P I 7 O Clanit arde {Vaiqvis) \ JJ in 7 (ISCl) 0 Pou'v 17? 

Bee Deaden v hint/ (18u2) 9 Haie 49J o 2 M i? f Win J v Jhtron 
(18S0) o D 319 C A J e 1 d icif I et^s mer ^ cl ft < Ltd (ISSl) 50 
L T 144 Molloy Y Mutual J e erve 1 tfe Inmuince (o (1908) 94 L 1 756 
C A 

(a) BiooUhatil v (18 IG) > T & C (EX ) oS Dmy^ v Shudhurgh 

(1840) 4 y &G (e\) 4 » JJuri v IInru(\o 2) (ISOl) 29 Beav 110 see 
Baler v Conn ge di Co [1 UOj 1 le B »?6 Au action biought by one cestut gut 
ifust against another to rocovei money wiongly paid to the littei by tho 
tni tee under a common mistiho of fici is b'lrrod after six yeirs from the pay 
ment but it such claim rs made in an ac ion in which the court is administering 
the tiust estate and there are assets to which tho overpiid c siin gue trust is 
entitkd the court \nll adjust the accounts between the parties and lapse of tune 
will be no bar (7?e ^Idafenv J ul/ltc Iruetee [1911] 1 Oh o02) see 

fuither titlebLouii^ Vol XIII pp ^22 et sej Mistaxi- 

(5) London and Midland Bai k v Mdcliell [1899] 2 Ch 161 Clmrte) v WtxUon 
[1899] 1 Oh ho Mellersh y Brown (1890) 46 Oh D 2^o Be Btudey 
^tucleyy KeJenich [1906] 1 Ch 67 0 A lieHancocI Han ou v i^errey (1888; 

59 L T 197 Re Lakes J rusts (1890) 60 1 T 416 

(c) Charter y Watson [1899] ICh lio seep 149 ante 

(d) BrooU y Muckleston [1909] 2 Oh 619 622 see pp 106 163 ante. 



174 


Limitation of Actions 


Scot < 
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not to Sue 


Lachei. 


Prooee iings 
cn penal 
statutes 


Where 

gi>en 

to party 
grie?ed 


tLeir debts should be forfeited creditors suing within the stitutoij 
period iftei his death can rely on the agreement as an answer to 
a plea of the statute (e) 

Spot 7 — lachii and Acquiesrence 

358 In some cases equitable relief will be refused on the 
ground of laches if the person si(kiii<, it has not vome into couit 
with reasonable speed after the facts hive come to his knowledge 
especially if by his supinencss the position of othci peisons has 
become changed (/) 


Part VIII — Penal Actions and other 
Proceedings 

Sect 1 — Penal Actu ns 

359 All actions indictments and mfoimahons bionj^ht for 
any foifcifeina upon any penal stitiite ^heie tlie foifeiUiie is 
limited to the Cro^^n onl> must be brought within two \iais after 
the commission of the offence against such stiiule Wlun the 
benefit is limited to the Giown and to any othei poison who pio 
secutes in that behalf the proceedings must be biought h\ any 
person who may lawfully sue within one after comniisb on 
of the offence and in di fault of such pioccedings the action may 
be biought foi the Crown within two >ears ifter tho expintion of 
thatjeiifr/) If in action is limited by ]Hnil stitute to be 
biought witnin a shoiter p^iiod than the times il)o\e specified the 
action must be brouglit within such shoitoi peiiod (h) 

360 All actions fot penalties damages oi suras of money 
gi\en to thepaity gneved must he commenced within two yeais 
after the accruilof tliv^ciuseof such actions inless the time toi 
bringiiij^ such actions is spcciilly 1 mited h\ any statute (?) and 
subject in this case to the exceptions in f ixoui ot di ibilitics pro 
vided b 3 the Civil Piocedure Act 18>3(/) s 4 as amended 

(e) OBitenY Osborne (18u2) 10 Hare 92 see hen y Elwes (18 j 4) 3 
Drew 26 and p 6u ante 

(/) bee title > QUIT Y Vol \ITT p 108 This jurisdiction is not affected 
by the Rcil Property Iimitition Act 1833 (3 4 Will 4 c 2/) see 

ibid 8 2i a id pp 144 173 ante 

(g) Stat (1 88 9) 31 I liz c 5 8 6 If an act for wlufh a penalty is 
imposed by statute is al'^o an offence at common law the prosecution for 
such an act as an ofltnee at common law is rostr lined by the stat 
(1688 9) 31 Ehz c 6 (Bulki I aw of Nisi Pnus 190) See further title 
Criminal L\w AND Proci uuii Vol IX p 294 note(c) 

(h) Stat (1688 9) 31 liiz c , s 5 

{%) ri\il Procedure Act 1833 (3 4 Will 4 o 42) s 3 

(^) 3 4 Will 4 0 42 see p 78 ante An action by a shareholder 

of a company to recoxer compensation from directors under the Com 
panics (Consolidation) Act 1008 (6 Ldw 7 o 69) s 84 is not within 
the Civil Pioceduie Act is 13 (3 & 4 Will 4 c 42) s 4 but is within 
the Limitation Act 1623 (21 Jac 1 o 16) iTJiomeon v Olanmome (Lord) 
[1900] 1 Ch 718 C A see p 39 emte) 



Part VIII — Penal Actions and other Proceedings 


I7i 

by the Mercantile Law Amendment Act 1856 (i) When all the 8»ot i 
benefit goes to the infoimer and no p it to the Crown the pxo Penal 
ceedmg must be brought h} the mfoimei within one year (m) Actions 

361 An action by an officer of the Goldsmiths* Company by 
empowered by the Gold and Silver Waies \ct 1844 (w) to sue 
dealeis who have m then possession wares with foiged maiks is company* 
not within either of the above piovisions and can be brought more 

than two years aftei the acciual of the cause of action (o) 

362 In tlie case of an information the pioceedingq aie com When time 
menced by the filing of the infoimition it is thcidou at the l>egiiis to run 
date of this step that the statutory pciiod is to be leckoned (p) 

Sect 2 — Criminal Pi on edintfs and Cion n Piactice 

363 The rights of the Ciown agiinst a subject and thf lights 
of a subject against the Ciown a e not aflected by tlM oidinir\ 
fotitiites of Limit ition The Limitation Act 1G23 (f]r> the Civil subject 
Pioceduie \ct 1833 (i) and the lieal Pioptiiy Limitation Acts, 

lSo3 and 1874 (a) do not bind the Crown The old lule nullum 
ian]fu<t occiurit legiQ)) still pievails except wheie it has been 
alteicd b} stitute(c) 

364 Except therefore where there is slatutoiy provision to the Cnmmai 
contiaij prosecutions foi felonies and misdemeanouis may m 
geneial be commenced at any time aftei the commission of the 
crime (d) 

(Z) 19 A. 20 Vict 0 97 8 10 see pp 56 78 ante 

(w) JJyer v hesi (1866) L P 1 I \cli li/3 see leiiib v Davis (1876) 

L li 10 L\cli 86 Lx Ch JRobinsoa v Carrey (1S81) 7 Q B D 46^ 

C A fer 1 r AMWi LL L J at p 471 Culhjoid v Blandfoul (1602) 

Cartli 232 S C sub noni Callifoid v hlaujotd (1602) 1 Show 3u3 
loolu'p V Ficdenci (1/67) 4 I urr 2018 Buller law of Isisi Piiuh 
190 Chaiue v Adams (1796) lid Liym 77 R \ Call (1699) 
fealk 190 As to cases where the penalty is to be divided between th( 
informer and someone else other than the Ciown bgq Bairett \ Johnson 
(1836) 2 lo Lx Ir 197 

(w) 7 A 8 \iot c 22 s 3 and see title Ciimi\al Law and Peo 
CEDURE Vol IX pp 758 759 

(o) lobinson v Cuney (1881) 7Q B D 46o C A and see note (w) 
p 77 ante 

(p) Crown Suits etc Act 186c» (28 C 20 Vict c 104) BS 6 8 10 see 
generally title Crown PRACiiei- \ol \ pp 20 et seq as to the old 
practice see A G y Ball (1823) 11 Price 760 

(q) 21 Jac 1 0 16 see p 37 ante 

(?) 3&4\^ill 4 c 42 seep 174 ante 

(a) 3&4V\ill 4 c 27 and 37 & 38 Vict c 57 seep 169 ante 

(h) Ilob 347 

(c) See Re J {a Person of Unsound Mind) [1000] 1 Ch 674 C A 
and titles Constitutional Law Vol VI pp 374 375 410 CitowN 
Practice Vol X p 34 see also p 41 ante As to claims against 
the Heir Apparent see title Constitutional T aw Vol VI p 369 
note (n) As to the oases where the Crown is bound by the lapse of 
time see pp 41 159 ante As to the tune at the expiration of which 
claims for estate and succession duties on real property in the hands ot 
purchasers for value or mortgagees become barred see title Estate and 
Other Death Duties Vol XIII pp 223 301 

(d) See title Criminal Law and Procedure Vol IX p 294 As to a 
oninmal inforination see tbtd p 329 
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proceediugs 

Special 
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Acts done 
under 
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Suminary proceedings before justices must m the absence of 
anv special limitation be instituted within six calendar months from 
tbs time when the matter of the complaint or information arose (e) 

There are special rules as to periods of limitation applicable to 
special forms of procedure foi instance, election petitions (f), 
terttman iq) mandamus (ft) and quo wairanto {i) 

Sect S — Special Pci tods of Limitation 
Sub Sect 1 — AcU dune vnde) Siafufoiy Authority 

365 A special limitation of six months (k) is provided for any 
action, picsecution or other pioceeding against any person for any 
act done in puisuance or execution oi intended execution of 
any Act of Pailnment or of any public duty or authoiity oi in 
respect of anj alleged neglect oi default in the execution of any 
such act duty oi authority (Z) Ihis pro\ision it seems does not 
apply to tiading bodies e\en if acting undei statutory authorit\ 
but on^y to public bodies or public ofliccis (m) 

A numbei of statutes provide special limitations for proceedings 
in respect of acts done in pursuance of or in the execution of such 
statutes and tlreso statutes though expiesslj repealed by the Public 
Authoiities Piotection Act 1893 (?i), are only so repealed as to 

(«) Summaiy Jurisdiction Act 1818 (11 A 12 Vict c 43) 8 11 see 
E {0 Eeilly) V Fermanagh Justices [1904]*.! P 18 ( A Westv Down 
wan (1880) 14 Ch D 111 C A and see gtner illy title Maoustraifs 

(/) See title Elections Vol XTl pp 412 493 

(g) See title C/ROWN Pf ACTiCE Vol \ p 208 

(h) Ibid p 111 

(t) Ibid p 137 

(/ ) Ine\ery Act passed after 1850 unless a contrary intention appears 
month means calendar month (Interpretation Act 1889 (52 A 53 Viot 
c 63) 8 3) and see title 1 1 ME 

(l) Pubhc Authorities Protection Act 1893 (66 A 57 "Vict c 61) 
(which IS a Statute ot I imitation see ( regory v Torquay Corporation 
[191 IJ 2KB 566) see title Public Authoritifs and 1 ublic Officers 

(m) A 0 T Margate Piei and Harbour {Company of Pro piictors) [1900] 
1 Ch 749 Lyles V tiouthend on Sea Corporation [1905J2K B 1 C A pei 
Vaughan Williams L J at p 13 lieni County Council v Folhe tone 
Corporation [1905] 1 K B 620 C A 0 biien v M itchehtown Loan Fund 
[1003] 1 I R 282 llumnhues T Worwood (lSd4) 61 L J (q b ) 437 
The Act applies to officials of a public authority when the officials are 
sued for an act done under statutory authority {Oreenuell v Howell [1900] 
1 Q B 635 C A Wilson v lei hdinburgk City Royal Garrison Artillery 
Volunteen (1904) 7 F (Ct of Sess ) 168) but not to the acts of independent 
contractors doing under a coiitiact with the authority work which the 
aiithonty has power to do (liUing{T ) fid v Die] Kerrd Go Ltd [1905] 
1 K B 662 Kent County Council v Folkestone Cori)oration supra) As 
to actions foi bieaoh of contract see Lyles v Southend on S'ea Corporation 
supra Cloikev Lewisham Distnct Council (1^02) 19T L R 62 National 
lelephone Co Ltd v Kingston upon Hull Corporation (1903) IL G R 777 
As to a private person acting m the perforniant-o of a public duty see 
Salisbury \ Qovld {IdO^) 08 J P 168 

(n) 56 A 67 \ict c 61 s 2 and Schedule Ibid s 2 repeals so much of 
any public aeum-a! Aot as in any proceeding to which the Act applies 
fixes any period fox the commencement of the proceeding the schedule 
l%btd ) contains a list of enactments parts of which are so repealed As 
to effect of such repeal see note (o) p 177 post 
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Proceedings to which that Act applies and aie therefore, it seems, 
still in force as regards prnate persons {o) 

366 Various local and peisonal Acts contain different periods of 
limitation for actions bi ought foi anythin^ done in pursuance of 
such Acts but as legaids ill such Acts passed before the 10th August 
1842(p) one uniform period of limitation is pioiided namely, two 
>ears or in case of contmumg damage, one yeai aftei such damage 
has ceased {q) 


(o) ^ee Coin'ige Offences Act 1861 (24 & 25 Vict c 99) s 33 (repealed) 

Constables Protection Act 1750 (24 Oeo 2 c 44) s 8 (see Parion \ 
J\tlliam8 (1820) 3 B A. Aid 330 338 Gobden \ FlphtcJc (IS49) 4 
Exch 446 Smith v Milt hire (1821) 5 Moore (c p) 322 Ireegmd 
y Barnes (1852) 7 Excli 827) Copyright Act 1842 (6 A 6 Vict 
c 45) B 26 County Courts Act 1^88 (ol 62 Vict c 43) s 63 
(repelled) County Kates Act 1852 (lo 10 Vict o 81) s 44 

Ciucity to Animals Act 1849 (12 & 13 'Vict o 92) s 27 (repealwi) 

Customs Consolidation Act 1876 (39 &u 40 Vict o 36) s 272 (repealed) 
Customs Inland Revenue and Savings Banks Act 1877 (40 & 41 
\ict 0 13) 8 4 (repealed) Foreign Jurisdiction Act 1890 (o3 A- 64 
Vict c 37) a 13 Game Act 1831 (1 A. 2 AViU 4 o 32) s 47 
Habitual Diunl ards Act 1879 (42 & 43 Vict c 19) s 31 Highway 
Act 1835 (5 A 6 Vill 4 c 50) s 109 Inland Revenue PetjUli 

tion Vet 1890 (63 A 64 Vict c 21) s 2b (icpc ded) Larceny Act 

1861 (24 A 25 Viet c 96) s 113 (repealed) I unacy Act 1890 (53 & 6t 
\ict c 5) 8 331 (repealed) Mahcious Damage Act 1861 (24 A 25 
Vict c 97) s 71 Metropolitan Building Act 185o (18 A 19 Vict 
0 122) 8 108 (repealed) (see Williams v Colduiq (1865)) L R 1 C P 
69) Metropolis Management Vmondiiient Act 1802 (2 j “L 26 Vict c 102) 

8 106 (repealed) (see I ocal Government Act 1888 (ul A 52 Vict o 41) 

8 40 (8) Delany \ Metropolitan Boaid of M ohl s (1867) I R 2 ( I 
632 alhrmed LR 3C P 111 lx Ch Doubt v Slater (1863) 88 
L T (q B ) 15^ 1 ouhum v Thust (1867) I R 2 C P 449 
Whatman v Pearson (1868) L R 3 C P 422 Bdunrds v Sft Mary 
Iblinqton Vestry {ISS9) 22 Q B D 338 C A) Metiopolitan Police Courts 
Act 1839 (2 A 3 Vict c 71) s 53 (see Bainett v Cox (1846) 9 Q B 
617) Municipal CorpoiatioiiB Act 1S82 (45 A 40 Vict c 60) ss 76 224 
(lepealed) 1 ooi I iw Amendment Act 1S34 (4 V 5 Will 4 c 76) s 104 
Prison Act 1865(28 V 29 Vict c 126) s 50 (repealed) Public Health Act 
1876 (38 A 39 Vict c 55) s 264 (see Graham v Newcastle upon lyne Coi 
poraiion [1803] IQ B 643 C A Button v Salford Corpoiation (1883) 

11 Q B D 286 Crumble v Wallsend Local Bound [1891] 1 Q B 503 

C A Lea v Pacey (1887) 19 Q B D 352 C A Midland Bail Go v 
WithingtonLocoo Board (ISS3) 11 Q B D 788 C A Waterhonsey Keen 
(182u) 4B AC 200 Danes \ Swansea Corporation {1853) 8 Exch 808 
Dearie v Peiersfield Union Guardians (1888) 21 Q B D 447 462 C A 
Foot y Margate Coiporatwn (1883) 11 Q B D 299 Oarr v Boyal 

Exchange Assurance (1852) IB AS 9o6) Subm anno Telegraph Act 1885 
(4S A 49 Vict o 49) s 6 (3) ra\es Mana>,ement Act 1880 (43 A 44 
Vict 0 19) 8 20 (repealed) The Acts which axe marked in this note as 
repealed are repealed by the Pubho Authonties Protection Act 1893 
(66 A 67 Vict o 61) but only it seems as to proceedings to which that 
Act applies see note (n) p 176 ante 

(p) Limitations of Actions and Costs Act 1842 (6 A 6 Vict o 97) 8 6 
This Act so far as it relates to public authorities and public officers is 
It seems repealed by the Public Authorities Protection Act 1893 (56 A 57 
Vict 0 61) s 2 but remains in force as regards private persons 

(a) Btchards y Easio (18^5) 16 M A W 244 Cock v Gent (1841) 

12 M A W 234 Moore v Shepherd (1854) 10 Exch 424 Shepherd v 


Sect S 
Special 
Periods of 
Limitation 

Limitation 
undor local 
and personal 
Acts 
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367 In many of the statutes which fix a special period ol 
limitation such period commences horn the act or hct committed, 
these woids mem substantially the same as from the acciual of 
the cause of action (r) Ihus if the cause of action as laid is 
the hap 2 )cninf][ of the dam ige and not the mere doing of the act 
which causes the damage time will lun not from the doing of the 
a t but from the h ippcmng of the damage (s) 

In some of the statutes which fi\ special periods of limitation 
time runs eithei fiom the act committed oi if the mjuiy or damage 
continues fiom the ceasing of the injui;y oi d image {f) An action 
foi false impiisoniiimt if within the protection ot a special stitute 
may be commenced at any time within the special st tiitoiy peiiod 
fioin the end of tl c impiisonment and the last diy of the 
imprisonment is e\cluded in the computation of the peiiod (a) 
In in action loi ilkgil di‘=^titss time luus fiom the sale of the 
goods and is not bailed on tue expuation of the special statu 
tory period aftei the sei/iue (h) tontinu inct of in]ii]y or d image 
means continuance of alcgalinjni\ and not moicly contiiauance 
0 ^ the mjuiious ellccts of a Icgil injuiy iiic continuance of the 
iniunous eflects of an accident is not a ontinuinco of injury or 
damage within the mesnin^ of the Puhiu Autlioiities Piotcction 
Act 1893 (c) 8 l(cn If tlieic is a continuance ot a legal injury 
for example pollution of a sti< im and the action is commenced 
within the spccul htatutory peiiod of the ceasing of the continuing 
mjiiiy the phmlilf maa recoaei damages not mcioly foi the special 
statutoiy peuod but foi the whole peiiod foi which dim ages could 
be awiidcd under the Limitation Act 1623 (e) 

Sharp 1 II ^ N 115 Fv Ch Boden v ^ nilh (1840) 18 I J 

(c / -1 (jU) \ T otffil I nhnnqe \f:sinancc Co (IS()-) IB Vb ijb 

(r) Tlu'^ IS the e\pi(«n icu used in the I iniit ilion Act 1623 (21 J ic* 1 

c 16) and the Cnil Iroccdure Act 1833 (3 4 ill 4 c 42) see pi) 37 

77 (ivie 

(s) WhithoifSi Y (IS61) 10 C B (n s ) 7C5 see C'iumhie y 

all nd Lotnl hon)d flSOl] 1 0 B ( A Pnithiothcr y httry 

I ural Autho} ili/ {IbS^) 37 W P 541 Bonomi \ Bad house 

(1861) ) II L Cas u03 Bailey "Mam toUieiy Co v Mxtdiell (18S6) 

II App Cas 127 As to the construction ot statutes goner tlly see title 
Stati 

(t) See Public Authorities Protection Act 1803 (56 A 57 Vict o 61) 
s 1 I unit itious of Actions ind Co'^ts Act Isl ()A 6 \ ict c 97) 
Kennel and lion Canal Co y (rieat Westein Pail Co (1845) 7 Q B 
824 

(a) Birdq v EqB (IS^O) 9 B & C 603 Baileu v harden (1815) 

4 M A S 400 and sec 1 lie Jeesi As^ 

(b) Fiaser y SiiartHa (dial Co (1834) 1 Ad & El 354 Collins v 
Bose (1839) 5 M A W I i4 (distin^,uishing Coding y Peiris (1701) 2 Ily B1 
14 CiooJ v M Tatish (1823) 1 Bing 167 and launders v Saunders 
(1802) 2 East 254) see 1 alley v Ifoidham [1004] 2KB 345 As to 
illtgai di'^trcss see title Distress Vol XI pp 195 et sea 

(0 6b A 67 Viot 0 61 

(ci) Caiey v Bermondbey Borough Council (1903) 2 L G R 219 
C A }^illiam8Y Idersty Do ] s and Haibour Board [1006] 1KB 804 
C A Cawley v Belfa t Corporation [1908] 2 1 R 34 C A Mnrkey 
V Toluorth Joint Isolation Hospital Distnct Board [1900] 2 Q B 464 
compare title Damages Vol X p 310 

(«) 21 Jac 1 0 10 Barrington (7 ail) y Derby Corporation [1906] 
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368 A pri\at0 pel son oi company to whom special powers ara 
given to cairy outpaiticulat woiks when sued for some unauthorised 
act and when entitled to the benefit of a special peiiod of hniita 
tion for an act done in puisuaiice oi execution of the statute 
geneialh cornt s within the protection of the stUiite if in doing the 
act complained of the person or comp my wis inUndiiig to cany 
out the piirticulai works contemplattd by the stitute (/’) oi if 
in the case of a person he beliexed in the existence of a stite 
of facts which it it had existed would have justitod him in doing 
as he did (7) It is not necessuy that he should hi\0 had reason 
able grounds foi hia belief (h) 01 tha^ he should have had the 
statute in his mind or h ive known of its existence (i) 

An act miy be dune in pin‘^uance of or in the execution of the 
poweib giant(d by a stitiitc iltliough such act is prohibited by the 
statute (/) A p( 1 son a^.lin^ undci st itutoiy powers may cjiomously 
exceed the powers given or maaequatdv dischirge the dutie 
imposed by a statute yet if he acts hona Jule in oidei to execute 
such powtis or to discharge such duties he is consideicd as 
acting in piirsiimce of the statute (I) AMieio a stitute imposes a 
duty the ouiisMon to do soinetliing that 011^,11 1 to be done in ord< 1 
completely to pcifoim the diitx 01 the continuing to leave any 
Bucli duty unptifoimcd amounts to m ict done or intended to be 
done within the mcamn^ of a btitute winch provides a special 
peiiod of limitation foi such an act {11) 


SECT 8 

Special 
Penods of 
Limitation 

Act lone 
uu 1 r the 
authority of 
a statute 


1 rror of 
com mi Sion 01 
umibsion 


1 Cli 205 llaqiie v Bomashr Piual Dishut Council (1908) 100 L T 
121 coiTipaie II iV cs \ Hi nq ifoid MaH f ( e (IS ) 2 1 iii^ (n c ) 281 
(o\erruled but not on this point by Li lit ^ Metiopohtan I ail Co 
(Duedois etc ) L E, 2 II I llo 18/) hlaJ mote v Glamoiga i 

sJiiie Onnal Co (1829) 3 Y A J 60 

(/) It has even been held tliit a coinpiiiA is entitled to such protection 
even though the acts complained of hid been done iininoptily and ni bad 
faith (Oalleij [lord) v hcn^ington CaiuO ( 0 (183 3) i B V Ad I08 but 
see ill V Lantern Counties T ail Co (1841) 1( il V Dav u89) 

(g) C hamberlain V Ring (ISll) L 11 OOP 474 Hughes y Buclland 
(1816) 15 M &W 346 

(h) Eoberts v Oichaid (1863) 2 II & C 769 Fx Ch Heimann v 
Seneschal (1862) 13 C B (N S) 392 Chamberlain v Rmq supra 
explaining Lecte v Hail (186b) L E 3 C 1 322 compare Agnew v 
Johson (1877) 47 L J (m c ) 67 

{%) Roberts v Oichaid supra As to public officers see HaidwicJc v 
Moss (1861) 7 II V N 136 Giaies v Arnold (1813) 3 C imp 242 
Irving Y 9on (1791) 4 Icim Lep 48o Gieenuay y Iluid 4 

Term Rep 553 and see Bums y Sowell (1880) 5 Q B D 441 ( Y 
Selmes v Judge (18/1) I K 6Q B 724 and title Public Authorities 
AND Public OrncERS 

(k) Gaby Y W ills and Beil s Canal Co (1815) 3M AS 580 

(l) bmiih Y Shaw (1829) 10 B & C 277 see Phedbald v Cnchmoro 
(1818) IB & Aid 227 comipaTB Gi ifflth y Taylor (1816) 2C P D 194 
C A 

(m) Wilson Y Halifax Coipoiation (1868) L R 3 Exch 114 Jolhffe 
Y Wallasey Local Bom d (1818) L R 9 C P 62 PoulsumY Hunt (ISQl) 
L R 2 C P 449 Holland v Northuich Highway Board (18/6) 34 L T 
137 Edwards v 8t Mary s Islington Vestry (1889) 22 Q B 1) 338 C A 
Most of these cases ore now piovided for by the Pubhc Authorities 
Protection Act 1893 (56 & 57 Viot c 61) s 1 of which not only relates to 
an act done in pursuance of a statute but also to any neglect or default 
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A person \\ho is not acting under the orders or directions of 
a public authoiity but Viho commits a trespass while doing vvork 
requiied bj a notice receiied fiom the authority is not acting 
under the statute under which the notice is given (?/) But if a 
contractor who is emplo\ed bj a public authority to cany out work 
which the authority is authoiised by statute to do is guilty of 
neglect or misfeasance, he is entitled to any special piotection given 
by that statute (o) unless the ne^^ligcnce or misfeasance is collateral 
to the thing done or intended to be done under the tatute (p) 

Sub Sect 2 — Mvicellamous Limitationa 

369 Any debt claim oi demand which may be lawtnlly incuned 
by or become due fiom the gunidions of any union oi paii&h or the 
board of management of any school or asylum district is to be paid 
within the half j ear in which it was incuired oi became due or 
within thiee months next alter the expiration of such half year 
unless the Local Govemment Board extends the time no action 
for such debt claim or demand will lie after the expiiation of thiee 
months from the end of such half yeai unless the time of payment 
has been so extended {q) nor in such circum tances will a man 
damus to pay such debt he granted (?) If any peison chiming any 
debt claim oi demand fiom such an authority commences pioceed 
mgs within the peiiod limited for payment xnd pioscciites such 
pioccedings to judgment with due diligence the juil^^ment ma-^ be 
satistied although recovered aftei the expiration ot that peuod and 
all proceedings by mandamus or otheiwise foi enfoicmg the judg 
meat without delay are to be deemed proceedings within the 
opeiation of the statute («) 

370 Proceedings for the recovery of expenses incuned in repair 
mg a highway by reason of damage caused by excessive weight 

in the execution of a statute but the'^e ca'^o*^ may still be of importance 
witli reference to ne^^lcct by contraotois who are employed by a public 
authority Beeno(e(?w) p 176 ante As to a mere act ot nonfeasance see 
Umphelby V M Lean {IS17) 1 B Aid 42 and as to words spol cn see 
Boyal Aquarium and Summei and FT inter Garden Society v Pari inson [1892] 
1 Q B 431 C A As to what is an act done in pursuance of a statute see 
Ca^ruthers y Payne (IS28) 5 Bmg 270 Edge v Iar]er(l828) SB & C 
697 

(n) Boust V Slater (1869) 38 L J (q B ) 150 

(o) Poulsnm v Thirst (1807) L R 2 C P 449 The couti actor m 
ftuch a case does not come within the Public Authorities Protection Act 
1893 (66 & o7 Vict c Cl) seep 176 ante 

(p) hee Whatman V I er (1868) L R 3C P 422 

(gf) Baler Y Billencay Lmon Guaidians (1863) 2 II & C 642 As to 
guardians of the poor see title Poor Law 

(r) E V Stepney Union (1874) L R 9Q B 383 

(«) Poor Law (Payment of Debts) Act 1869 (22 ^ 23 \ict o 49) s 4 
*^ee Rhodes v Paidey budge Union Guardians (1884) 61 L T 235 
West Ram Union v Bath Union (1889) 63 J P 292 Midland Rail Go 
V Edmonton Union [189 ,] A c 486 West Ham Union Guardians v 
Sf Matthew Bethnal Green {Ghuichwardens etc ) [1895] 1 Q B 662 C A 
V anehester ShepiM and Lincolnshire Bail Co v Doncaster Union 
bnardians [1897] 1QB117CA Sharpington v Fulham Guardians 
[1904] 2 Ch 449 Dearle\ Petersfield Union Quardicmo (1888) 21 Q B D 
447 0 A See title Poor Law 
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passing along the highway or e\traordinaiy traffic thereon, or for 
the recovery of expenses of making a street are subject to special 
statutory limitations lal 

371 Proceedings talen befoie justices to reco\Gi a civil debt 
must be commenced within six months of the accrual of the cause 
of action (b) 

372 An action undei the Fatal Accidents Act 1846 (c) must be 
commenced within twelve calendai months of the death of the 
pel son in respect of whose death compensation is cl timed (d) 

An action foi the ieco\ery of compensation undei the Emplojers 
Liability Act 18S0 (e) must be commenced within six montlis of 
the occurience causing the injiiiy or incase of death, within twelve 
months from the death 


Sbot 3 
Special 
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Proceedings foi the lecovery of compensation under the Woik Woikmens 
men 8 Compensation Act 1897 (/) ai e not maintainable unless the CDmiens'ition 
claim for compena ition with lespeet to the accident is in icle within ^ ^ 

BIX months fiom the occiiiience of the accident causing the injuiy, 

01, m case of death within six months fiom the death (q) 


373 A cieditoi IS not entitled bj an\ means whatsoe\er to obtain Claim against 
pajment of his debt out of the propeitj of a deceased seaman or 
apprentice if the debt acciued due more than thiee yeors before leaman 
the death of the debtor or if the demand is not made within two 
jeus aftei the dea h (h) 


374 If an oidei is made by a couit of sammaiy jurisdiction (t) claim under 

thelolkc 

(J loporty) 

(a) bee title Ilionw ATS Sxri ets andBridcls Vol XVI pp llletseq let, 1807 
222 et seq 23u As to proceedings for the rtco\ery of rates see Sweet 

man v (jriiebt (ISOb) I P 3 0 B 202 Keeton v Sheffield Coal Co 
[1901] 2 Iv B 20 and titk Pails vi^d IUting 

(b) B {OLeilly)^ reimanofjh Jvsfues [1904] 21 R 18 C A TJarpin^ 

(1885) 1 i L R 07 IVest v Downvian {\ShO) 14 Ui D 111 

C A An application lor an afliliation order cannot m general be made 
after the expirition of twcl\e montlis from the birth of the child unless 
the putati\ e lather has paid foi tho child s mainten ince see title 
Bastardy Vol II p 444 

(c) 9 & 10 \ict c 93 s 1 see tile Master and Servant 

(d) If the action is bioiiijht against a public aiithoiity which is within 
the Pubhc AuthouLies Protection Act 1893 (.>6 & ol \ict c 61) the 
action mu t be brought within six months of the time of the injury 
which caused the death {Wilhamb \ Mer^eij Bods and Harbour hoard 
[lOOci] 1KB 804 C \ Mail C7J v Tolworth Joint Isolation Hospital 
District Boa'id [1900] 2 O P 4u4) 

(e) 43 X 44 Vict c 42 s 4 see title Master and Servant 

(/) 60 X 61 '\icfc c 3 B 2 (1) see title Master and Sfrv4nt 

(g) See Powell \ Main tolheinf Co [1900] A C 366 Wright v John 
Bagnnll <& Son ltd [1900] 2 Q B 240 C A and see p 182 post 
See also title Master and Servant As to the reooveiy of deductions or 
payments contrary to the Iruck Act 1890 (59 & 60 Vict c 44) see title 
Factories and Shops Vol XIV p 623 

(h) Merchant Shipping Act 1894 (57 A 68 Vict c 60) s 178 This 
provision IS it Reems limited to property of a deceased seaman or appren 
tice with which tho Board of Trade is empowered to deal see ibid s 160 

to summary proceedmgs under tho Act, see titles Magistrates 
Shipping and Navigation 
(«) Sec title Magistbatbs 
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LllCIfAttOK OF AOTiOMS 

unfiet the Police (Piopertv) Act, 1897 (fc), for the delivery up ol 
property which has come into the possession of the police in con 
nection \Mth any criminal charge oi in similar ciicumstance8(/) a 
peison who daims such propeit\ miy m spite of su h oidei take 
legal pioccedm„8 igamst anjone in possession of pioj eity deliveied 
by viitue of the order, but only within six months fiom the date of 
the order (m) 

Sub Sect 3 — Disabilities AcJnouJcJgmenta and Lstofjel 

375 No provision for disabilities or acKnowled^meni is made in 
the enactments 2:u(JVidiiv bpccial penods of liiiiitations 

376 Negotiations between a claimant and a pei son a^ iinst whom 
a claim is made altliou^h such negotiitions lead to del and cause 
the claim int not to bring his at tion until the stiiutr)r> pciiod lias 
pissed do not debai the defendant fiom settin^ up the stitutc(//) 
Ibcie IS no estoppd in such a cise nnl ss wli it has Inppeticd 
amounts to an a^ieemcnt that the dtfcndint is to he liihle(r>) 
llius nOp^otiitions between a daimint and his einpl )>crs shoitly 
after an accident as to the amount of compcnsition to he paid under 
the Workmen s Compensation Act ISO? ( p) miy be eviclcnce of an 
agreement that CO npensation is lo he pud the on^ question left 
open being tint of amount m such a ei o the emplo\cr may be 
estop]ied from settim up the defence tint a claim was not mide 
within the piesciibcd time(fjf) 


Part IX — Pleadings and Process 

Sect 1 — Pkadiiu) the of I imitation ( 7 ) 

877 The effect of those Statutes of Limitation which relate to 
pel 801 al actions othei th in actions on pc tul 8tatiiteb(s) is not to 
e\tiii„uisli the cause of action but to liar the in,ht to m iintain the 
action The defence of the statute in such cases must be spec lally 
pleaded even if it appears on the face of the state merit of claim that 
the cause of action acciiu d out of the time limited (f) 

(fc) 60 & 61 Vict c 30 

{) I e under the Metropohti 1 Pohe e Act 1839 (2 & 3 Vict c 47) 

8 b or the I ity ol I ondon Police \ct 1839 (2 A 3 Vict c xciv ) s 48 
or the Larceny Act 1S61 (24 & 26 Vi^t c 96) s 103 01 the Pawn 

brokers \ot 1872 (35 &. 36 \ict c 91) s 34 see titles Ceiminci Law 
AND PEoerpuEE Vol I\ pp 68i et spq Police 

(m) Police (Property) Act 1897 (00 &, 61 Vict c >0) s 1 

(n) Heictett y London, County Council (1908) 72 J P 136 see title 
I STOPPEL Vol XIII pp 388 et seg 

( 0 ) See Wriqktr BaqnaM (John) <£ 8on<i Ltd [19001 2 Q B 240 C A 

(p) 60 & 61 Vict 0 37 ^ j -.i o V. A 

(g) Wn^ht V Baqnall {John) <fc Sons Ltd sum a 

(r) As to pleading generally see title Pleadivc 

(«) See Maugham r Walter (1793) Peake 220 [163] and as to penal 
rtatules see p 174 ante ^ 

(0 Side y Finch (1634) Pro Car 381 Hawkmgs y BOlhead (1636) 
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378 In aotioBS of contract and tort since the Jndioatnre Acte, 
when it IB wished to take advantage of the statute, it must be 
pleaded, except where the plea of the geneial issue by statute is 
admissible (a) 

In actions for the recoveiy of land the defendant may plead 
that he is m possession, and that plea has the effect of the geneial 
issue (b) 

Theie aie ceitam cases in which a peison when sued is allowed 
by a special Act of Parliament to plead the general issue 
that IS not guilty by statute and when a defendant is allowed 
to do this he cannot plead any other defence except with 
lea\e but he can raise the defence of the statute undei the general 
issue (c) 

379 In actions for the lecoverj of lind which have now taken 
the place but retain many of the peculiaiities of the old aLtions of 
eje( tincnt ( /) the phintitf must on the face of his pleading show, 
and must at the tiial prove a legal title to possession not barred by 
the statute ((») A statement of claim which does not on the face of 


Cro Car 404 Chappie v Durston (1830) 1 Cr & J 1 see now ESC 
Ord 19 r 15 Actions ni iv m some cases be tried without pleadings 
(R S C Ord 18a In such cases the defence of the statute must 
be raised by notice (ibid r 5) In penal actions the defendant 

could foimerly take advantage of the statute under a plea of the 
general issue see notes to Dod^den v Uamdqe (1670) 2 Wms Saund 
(cd 18/1) luO 169 stit (1023) 21 Jac 1 c 4 s 4 Ibpencer (Lari) v 
Suanncll (1838) 3 M AW 154 at p lOl Pullen and Leal o Precedents 
of Heulin^ 3id ed 704 R fe G Ord 19 r 12 Orel 21 r 19) but 
see the Public Authoiities Protection Act 1893 (56 S. t>7 \ ict c 61) s 2 
As to the rules which iclate to pleading under the present practice see 
R S C Ord 19 20 21 as to tin foitnsof the plea of the statute see 
ibid Ap])cndiv D as 2 4 as to iiotue of the defciuc of the statuti 
in an action in the county couiL see County Court Act 1888 (51 A o2 
'Vict 0 43) B 82 County Court Rules 1895 Ords 10 14 Appendix 
Form 95a Faton v Taphy [1899] 1 Q B 953 Creqoiy v Toiquay 
Corpouition [1911] 2 K L 5o6 title County Courts Vol VIII 
p 485 

(rt) R S C Old 19 r 16 

(h) See p 184 post 

(c) P b C Ord 19 r 16 Ord 21 r 19 The Public Authorities 
Protection Act 1893 (66 A 67 I^ict c 61) abolishes the n^ht to plead 
the o-eneral issue wherever conferred by any of the enactments specified 
m tSe schedule to that Act and also wherever conferred by any public 
general Act to which that Act applies (see p 176 ante) But i1 seems 
that in cases to which the Public Authorities Protection Act 1893 (56 
& 67 Vict c 61) has no application (see p 176 ante) if a person is sued 
and a statute which is still in force allows him to plead the general 
issue ho may still do so see The Ydiin [1899] P 236 C A per Jeuve P 
at pp 240 et seq A 0 v Marqate Pier and Harbour (Company of Pio 
pnetor^) [1900] 1 Ch 749 per Kekewich J at pp 754 766 Lyles v 
Southend on Sea Coiporatwn [1905] 2KB 1 C A per Vaughan 
Williams I J at p 13 The Limitations of Actions and Costs Act 1842 
(6 A 6 Vict c 97) (see p 177 ante) repeals all provisions m local and 
personal Acts passed before 10th August 1842 which enable a defendant 
to plead the general issue 

(d) See Oledhill v Hunter (1880) 14 Ch D 492 

(e) See the Real Property Limitation Act 1833 (3 A 4 WiU 4 o 27) 
s 34 and pp 155 168 ante 
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it show such a title may be struck out {/) The defendant need 
not plead the statute but may simply plead that he is in posses 
Sion (g) On such a plea the plaintiff can only take issue and 
proceed to trial he ciimot leph specially (h) 

In actions in which the title to land incidentally comes in ques 
tion, for example, in cases of trespass to land there is no reason for 
specially setting up the statute tlio pioper mode of taking advantage 
of it being by a plea which denies that the land belongs to the 
paity dispossessed (i) There miy however be cases wheie in such 
actions the statute may with advantage be specially p^eided for 
instance if in an action loi ticspiss there is a plea justifying 
under a giant the pliintill ma\ reply that the grint is more 
than twelve yeirs old and that the defendant never went into 
possession undoi it and that theictoie his title was extinguished 
bofoiG the trespass was committed 0 ) 

380 If the statute is pleaded to a defence of set off the plaintiff 
m order to establish his plea must pioveat the tiiil that the set oft 
was barred when the plaintiff commenced his action it is not 
enough to piove that the set off was biized at the time when it was 
pleaded (/c) The case of a counterclaim it seems is diffeient and 
it 18 enough for the plaintiff to piove that the counterclaim was 
baned when it was pleaded (Z) 

381 When issue is joined on a pica of the statute the buiden of 
pioving that the cause of action aiose within the statutory period 
lies on the plaintiff (???) 

382 A tiaverse of the pica of the statute only puts in issue the 
time at which the cause of action acciued Therefoie if the plaintiff 
lelies upon the existence of any disab lity as taking the case out of 
the statute he must reply such disability specially (??) and the 


(/) P SC Ord 21 r 4 Dawkins v Fenihyn (Lord) (1878) 4 App 
Cas 61 Fluhpps v Fhihpps (1878) 4 Q B D 127 C A DaihysJme 
V Leigh [1890] 1 Q B 5i>4 C A 

(g) ESC Ord 21 r 21 Heath v Fugh (1881) 6 Q B D 346 
per J INDLET J at p 353 

(h) Danford v Me iniuig (1883) 8 App Cas 4uG Miller v Kirwan 
[1903] 2 I E 118 As to the onus of proof sec Colo \ Heydon (1860) 1 
L T 439 As to pleading m actions by the Crown see stat (1623) 21 
Jac 1 c 14 AG io iJieFiince of Wales y St Au& 2 /?i (1811) Wight 167 
2o6 A G Y Ward (1832) Hayes 655 A C y Farsons (1836) 2 
M 5uW 23 A G for 1 rimdad and Tobago Y Bourne [1895] A C 83 P C 

(%) De Beauvoir v Owen (1847) 16 M 647 As to trespass 

generally see title Ipe^pass 

(;) Keyse \ Fowell (1853) 2 E A B 132 see Jones v Jones (1847) 
16 M & W 699 and p 157 ante A leply can now only be pleaded by 
leave of the court or a judge (P S C Ord 23 r 1) see title Pleading 

(k) WallerY Clements (1850) 16 Q B 1046 0)d v Buspim (lim, 
2 Esp 669 Be Ballwrd Lovell y Forester [1890] N 64 As to plead 
mg the statute to part of a claim of set oft see Mead v Bashford (1860) 
6 £xch 336 and generally see title Set off and Countprclaim 

(Z) See ESC Ord 19 r 3 MoCouanY Middllton (ISB3) 11 Q B D 
464 C A V / 


Wilhy V Henman (ISU) 2 Or & M 658 Beale v Nvnd (1821), 
4B a Aid 668 671 Hirsty Parser (1817) IB A Aid 92 
(«) 2^0 pleading subsequent to defence is now permitted except with 



Pam IX — Pleadings and Prookss 


m 


reply should aver the existence of the dis-^bility at the time of the Sect i 
accrual of the cause of T,ction and also that the action was com PleaduiRthe 
menccd within the pioper period of the termiintion of the disability Statutes of 
or while the disability ^^as still subsisting (o) If the plaintiff to a Jhnnitatioii 
plea of the stitute leplies alleging a disability a lejoindei is bad 
winch does not deny that the action was commenced while the dis 
ability wxs still subsisting or within the statutoiy period of the 
cessation of the disability A rejoindei to such a reply is bad 
if the rejoinder amounts to a denial of the phintiff s cause of 
action a pUa of the statute admits the plaintiff s light to sue, 
but alleges that the remedy is bailed by lapse of time(p) any 
matter that amounts to a denial of tho plaintiff s right must 
be pleaded in the defence and cannot be talen advantage of m 
rejoindei (q) 

383 In cases of simple contiact debts the liability may be revived Pleading 
by a promise to pav and a promise to this effect is e\ idenced by an 
acknowledgment in \Miting or pait payment(r) Such a promise is 
not a waivei of the stitutc but a new c^use of action and there 
fore if made within six >eais of action brought it may be pioved 
on a joindci of issim on a defence of the statute (s) 

If in an action foi a simple contract debt issue is joined on a 
defence of the ixtute a piomisc made wiiliin &i\ years cannot be 
relied on to detc it the plea ot the statute unless the parties to the 
promise aie identic il with those bet v\cen whom the debt declared 
upon aiose Ihus if the original cause of action is a debt due 
from two pel sons jointly xnd the promise relied on is a piomise by 

the leave of the couit or a jiulgo (KbC OidJlrl) see title 
Pleading 

(o) 1 Chitty s 3rd ed 47o BuUen and I eake Precedents 

of Pleading 3rd ed 64 j 

(p) See Marqctts \ Bai/b (1830) 4 Ad A, LI 489 

(q) Scaipeliim^ A^c7/c o?i (184u) 7Q L S64 

(r) See pp o8 67 ante 

(«) An acknowledgment or part payment often pleaded by way of 
reply to a defence of the Limitation Acl 1623 (21 Tac 1 c 16) wheie the 
parties are the same Sleety Ltndsay {IS17) 2 L\ D 314 Be Foun 
tame Be Dowlei Fountainey Amherst {1 o)d) [1909] 2 Ch 582 384 C A 
(amendment allowed at time) E S ( Ord 19 r 17 1 early Practice 

of the Supreme Court 1912 \ol I 247 Bullen and Leake Precedents 
of Pleading 6th ed 728 Odgeis Principles of Pleading and Practice 
6th ed 247 Before the Judicature Act 1873 (30 A 37 Vict c 66) it 
never was the practice in an action under the Limitation Act 1623 (21 
Jao 1 c 16) to plead such an acknowledgment or part payment by way 
of reply to a defence of the statute nor was it necessary to plead such 
an acknowledgment specially m the declaration (77p7ow v Lise (1827) 

12 Moore (c p ) 303 see jRidd v Moggiidge (1857) 2 H & N 667 
Tanner v Smart (1827) 6 B C 603) As to pleading a conditional 
promise Sfee Haydon v Williams (1830) 7 Bmg 103 Uopkms v Logan 
(1839) 6 M &W 241 248 Hunter y ( 1869) 3 1 F C L 138 As 

to actions on bills of exchange etc see Tanner v Smai-t supra Chitty 
on Bills of Lxchange 3rd ed Fart II 279 2 Chitty s Pleadmg 4th ed 
144 338 Now however the best course would seem to be to sot out 
such an acknowledgment or part payment m the statement of claim 
see E S C Ord 19 r 4 As to allegations m the statement of claim 
that there has been an acknowledgment or part payment, see Bolhs r 
Palmer (1836) 2 Bing (n o ) 713 
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0116 to pay his propol tion this inust be declaied on special! j and 
cannot be used in an action agn-inst both to defeat a defence of the 
statute pleaded by the one who niidc the new pioiuise (/) 

In an action by an executor oi administrator it the plaintiff relies 
on an ackno\Aled^ment oi pTirt pa\ ment made to him the personal 
representative of the deceased the stitement of claim should allege 
that the promise was made to the plimtiff in his lepnsciitatue 
capacit^^ (a) If the plaintiff relies on a promise made by the 
defendant in his representative capacity he must allege such a 
promise as the cause of action (v) 

In actions on specialties governed by the Civil Procedure Act, 
1833(a) an acknowledgment or pait payment should either be 
alleged in the statement of claim oi pleaded in reply to a defence of 
the statute and should state whethei the ac I nnwledgment relied on 
IB by writing signed b^ the defend int oi wilting signed by his agent, 
or by part p i) ment {h) The acknow led^uit nt need not be st t out (c) 
A plea to an action on a specialty should state not only th it the 
deM had become pa\able moie than twenty yens bctoie and that 
no acl nowlcdgrnent had been gnen nor pait piyment made but 
also that theie lud been no payment of inkiest (d) 

384 A pro iiise not to plead the Limitation Act 1023 {e) 
whether in wilting or not if it is founded on good consideiation 


(t) Lechmere v Tlctclier (1833) 1 Cr AI 623 626 n Pittam v 
Fo'^ier (1823) 1 B <SL ( 248 (this cs'^c where one paity was a mairied 

woman was befoie the Mamed Womens Pn perty Aet 1882 (46 46 

Vict c 75) but the law smio that Act seems the same (Bed v Pierce 
(1889) 23 Q B D 316 0 A ) 

(w) Uiclman v Waller (1737) Willes 27 Bean v Crane (1704) 1 
Salk 28 SC sub nom Oteen v Crane (170a) 11 Mod Rep 37 

IlailboTough 8 (Buie) 1 ecutois \ W'ldmore (1731) 2 Stia 890 Bareli 

V Wine (ISOu) 3 I ast 409 Ward v Hunter (1815) 6 launt 210 

Short V A/ Cay thy (1820) 3 L & Aid 626 631 Bodyey v Arch (18u4) 
10 Exth 333 lanner v Smart (1827) 6 B & C 603 Ihere is one 

decision to the contrary effect W illiams v ( iin (1701) Fortes Pep 177 
(see Ueylin v Uadings (1698) Garth 470) but it cannot be considered 
as law As to the proper defence to such an ille^ation see R & C 
Appendix D s 6 Rolleston v Dixon (1845) 2 Dow & L 892 Browning 

V Pan« (1839) 5 M A W 117 120) 1 he statements to the con ti xry m 

Timmis V Halt (1837) 2 M & W 720 (also reported sub nom Gilbert 

V Platt 5 Dowl 748) are inconsistent with general principles and 
opposed to th^ weight of authority 

(а) 3 & 4 WiU 4 0 42 

(б) Rempe v Gibbon (1846) 9 Q B 609 Forsyth y Bristowe (1863) 

8 Exch 347 In an application for the revivor of a judgment which 
IS more than twelve years old the affidavit in support should show that 
there has been an acknowledgment or payment within twelve years 
(Loveless v Richardson (1856) 2 Jur (n s ) 716) or that the judgment 
debt only became payable within twelve years see Kennedy v Whaley 
(1848) 12 I L R 54 As to the old practice as to revivor of judgments 
see Farran v Beresford (1843) 10 Cl & Fin 319 H L Conlan v 
Bodkin (1845) 7 I L R 467 Kennedy v Whaley supra As to the 
modern practice relating to revivor of ludsments. see R S 0 • Ord 42 
TT 22 23 j » 

(c) Kempe y Gibbon (1848) 12 Q B 062 

(d) Molony y O Bnm (1842) 5 I L R 677 
(^)21Jacl,el6 
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which has been subsequently performed, may, it seems, l)e a ^ood 
reply to a defence of the statute ( / ) 

385 If theie aie sevtin.! pasons oiiginillj liable on a contract 
and one or moie of such pei&ons cui take adv lutige of one of the 
Statutes of Limit liion and the others cinn^t those peifeons to 
whom the defence of the statute is not open may it seems, be sued 
without joining the othcib ( 7 ) 

386 Since the Judicatu e Act 1878 (h), in all actions founded 
on fiaud which betoie tint Act could be brought either in a couit 
of common law 01 in a couit of equit> 01 in a coiiitof equity alone 
if the statute is pleidcd i icply that the fi lad was actively and 
deliberately concealed by the dtfindant s act until within six years 
of action would bo a good leply (0 But a leply that the fiaud was 
not discoacred till williin six yens of action would now be a good 
leply only in actions which lefoicthfe Judicatuie Act 1873 (/i) could 
have been bioii lit in a court ot equity alone In a pme common 
law action c q an action foi negligence which bcfoie the Judica 
tuic \ct 187S Hi) could not ha\e been biought in a couit of equity 
at all a leply of fraudulent concealment of the cause of action is it 
stems e\cn now had unless it alleges thit the oncealmenfc was 
the fiaiuiulent act of the defend int(/) If a plaintiff wishes to 
r h on an allegation of concealed hand in order to bring himself 
within the Leal Pi opeity Limitation Act 1833 (0 s 2 b he must in 
his st itement of claim fully allege facts which reasonably lead to 
the infeicncc that the fiaud was the cause of his being depiived of 
the land which he claims im) 

387 If a dcf( ndant to whom a defence of the statute is open 
omits thiough in idveitence to plead it the couit if of opinion that 
the plea of tlic st itiitc is 111 the c 11 cumstances a meiitorious one will 
allow an amendment of the pleadings so that the defendant may 
avail himself of the defence (u) 

Sect 2 — Process to Pieient the Stahitoiy Bar 
Sub Se(T 1 — In Genaal 

388 The Statutes of Limitation piohibifc the briiif^ing of an 
action on the lapse of ceitain peiiods aftei the light of action has 
accrued 1 01 the purposes of the statutes an action is biought 
when a wnt 0 originating summons is issued ( 0 ) If a writ is 
issued within the lequiied time and not piopcily continued, and a 

(/) LiideY Trill 1 ill v J ode (IS42) 6 Jur 272 seep 65 ante 

(q) See K S C Old 16 r 11 and Statute of Frauds Amendment 
Art 1828 (9 Ceo 4 c 14) s 2 (lepealed by the Statute Law Revision 
Act 1890 (53 A 64 Viot o 33) but see %bid s 3) 

(h) 36 A 37 Vict c 66 

(i) Gtbbh V Guild (1882) 9 Q B D 69 C A 

(k) Armstiong y tlbuni {ISS5) 64 L T 247 723 haiber y Houston 
(1885) 18 L R Ir 47*^ C A 

(l) 3 & 4 Will 4 c 27 see p 143 ante 

im) Tawrance v ISo'^icys (1890) 15 App Gas 210 

(n) Bone v Smith (1868) 2 I R C L 244 Arehholdy Houth {Earl) 
(1864) 16 I C L R 420 As to the amendment of wnt, see pp 188 189, 
post 

(o) See title Pkacticjb and Procedure 
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fresh writ is afterwaids issued ou which tho plaintiff proceeds, the 
commencement of the action is the issuing ot the last wiit, and if 
this 18 out of time the plamtiii is bailed (p) 


389 An oiigmal wiit of summons is in force for and except 
when a solicitoi agrees to accept sei\ice must be seived within 
twelve months from the day of the date theieof moluding the 
day of such date , but if any defendant theiein named is not served 
with the writ, the court upon the application of the plaintiff before 
the expuation of the twelve months may order that the writ be 
lenewed for six months and so from time to time during the 
curiency of the renewed wiit A writ so lenewed is avulaWe to 
prevent the opeiation of any Statute of Limitation fiom the date of 
the issuing of the oiigmal wiit (a) 

It by any mistake of the plaintiff oi his solicitoi a writ has not 
been renewed within the pioper time the court will not except in 
very special circumstances allow the wiit to be aftei wards lenewed 
m order to save the case from the bai of the statute (b) Nor will 
the court allow a lenewal when an attempt has been made to get 
the writ renewed befoie the lapse of the piesciibed peiiod and has 
failed only because the office was closed foi the vacation, if there is 
no default on the pait of any public officer (c) 

The court may vvheie the oiigmal wiit is lost older its officer to 
seal a verified copy of the wnt as if it were the original (d) 

If a wnt of summons foi service within the juiisdiction has been 
issued but not seived and has been lonewed from time to time, and 
IS still m foice the court will enlaige the time foi applying for a 
concuirent wnt of summons foi service out of the jurisdiction (e) 

390 A writ will not except m very special ciicuinstances 
be amended by dating it bcfoie the day on which it was 
actually issued although it was by a mistalwe that the wnt 
was not issued befoie (/) and a plaintiff will not be allowed 


(р) Pratt V Hawhins (1846) 15 M & W 399 

(a) R b C Ord 8 r 1 TIub lule applies to wiits issued before 
as well as after the Judicature Act 1875 (38 & 39 Vict o 77) [Hume v 
Someiton (1890) 25 Q B I) 239) It seems il there are several 
defendants in an action some of whom nu^ht have been scr\ cd althouLh 
others could not the renewal of the wiit would prevent the statute 
operating m favour of any of the defendants (Dicl <ion v Capes (1860) 11 
I 0 L R 334 decided under the Common Law Piocedure Amendment 
(Ireland) Act 1853 (16 & 17 ^ ict o 113) s 28) As to an agreement by a 
sohcitor to accept seivice see Re Ketly Son and \ erden [1901] 1 Ch 467 
C A and sec gene rally title Practice and Procedure 
(h) ^aery lrade(1861) 1 B A S 728 Bailey v Owen [mO) 9W R 

128 Doifle V Kaufman [ISll) 3Q B D 7 340 C A Bewettv Bair 

[1891] 1 Q B 98 C A M( <jee v Hastings (1891) 28 L R Ir 288 see 
^malpage y 2 (1886) 17 B D 644 C A 

(с) Evans y Jones (ISQ2) 2 B & S 45 Anon (1862) 31 L J (o B ) 

Anon (1854) 24 L J (q b ) 23 Mai key y Dowdell (1852) 2 

1 l L R 117 

S ® which meets the case of Davies y Qarland 

Uo76) 1 Q B D 250 

*,* 1 *"^ n ^ S C Ord 6 Smnlpage v Tonge supra and see generallT 
title Practice and Peocfdoj r » r o j 

S»t<A(1868) 2 H & N 763 CampbeU v Smart {164,7) 
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to amend his pleadings so as to introduce a cause of action which is 
bairod by the statute at the time of the attemptfd amendment (ff) 
The assignee of a chose in action who has not guen to the debtor 
notice of the assignment (/?) and has bi ought an action against the 
debtor in his own name will not be allowed to amend his writ by 
adding the assignoi as a plaintiff when the statutory period has 
elapsed between the issue of the writ and the time of the attempted 
amendment (i) It is doubtful whether a writ will be amended by 
the alteration of the names of the paities when the effect of the 
amendment is to save the operation of the statute (j) If a writ 
his been amended the oiiginal writ not the amendment, is the 
commencement of the action (/) 

Under the Common Law Pioccdure Act 1852 (1), a plaintiff 
bcfoic seiMce of a wiit might without an older of the couit coirect 
a mistake m the name of a defen^iant oi the number of the defen 
dants whom he had bued the wiit being resealed but the oiigmal 
date lemainmg unalteied (m) The pi am till can now by leave of 
a master befoie service make any alteiation in a writ (n) except 
that he cannot iltei the dav of the ibsue of the writ (m) 

The issue of a wiit in one action before the expiiation of the 
statutoiy period onlj keeps alive the cause of action in the action 
in which it was issued and it anotliei action foi the same cause is 
commenced aftei the expiration of the btilutoiy peiiod the second 
action will be buied(o) 

A icpoit by a mahtei establishing a debt m one action is not 
an acknowledgment whicli will take the case out of the statute 
if it be set up as a defence to any independent action by the 
cieditoi (]y) Neither the pendency of any action in which the 
claim of any person whether a party oi not might be or has been 
decided nor aii\ older or pioceeding in such action can m any 
circumstances afiect the operation of the statute on the claim of 
such pi rson in an independent action instituted by him to enforce 
his claim (q) 

((/) Weldon V JVenl (1887) 19 Q B D 304 C A Lancaster y Moss 
(1899) 15 r L R 47() C A &eQ 8iewa7dv ^orth Metropolitan Tramways 
Co (188G) 16Q B D 5o6 C A 

(h) See Judicature Act 1873 (36 A 37 Vict c 66) s 25 (6) and title 
Choses in Action Vol IV p 372 

(i) Hudson V Tetnyhough (1889) 61 L T 722 affirmed (1890) 34 

Sol Jo 228 C A see 4 G V Pontymidd Waterworl s Co [1908] 1 Ch 
388 Byron Y Coopei (ISU) 11 Cl Tin 556 H I PlowdeuY Thorpe 
(1840) 7 U &.Im 137 11 L 

(;) See Crawfurd\ CocJ s ( 1851 ) 20 L J (ex)169 ChallinorY Boder 
(1885) 1 r L K 527 Be Jones Coxy U 877) 46 L J (ch)316 

(1) Coombs Y Bristol and Exeter Bail Co (1858) IT &r 206 ByanY 
Bheeky (1847) 12 I L R 44 

(l) 16 16 Viot 0 76 

(m) Clarle v Smith (1858) 2 H &N 763 As to the practice before 
the Judic-iture Act 1873 (36 & 37 Vict o 66) BeeOibsonY V arley [1856), 
26 L J (Q B ) 79 

(ti) See Practice Masters Rules (13) 

(o) See Manby v Manby (1876) 3 Ch D 101 

(p) See p 93 ante 

Iq) See Manby v Manby supra but see Barieit y Biimindkam 
(1842) 4 I Eq R 637, 648 Qreemoay y Bromfield Handley v Wood 
(1851) 0 Hare 201 
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StJB SiCi 2 — 1 roceedtngB hy One Party os affecting Othe/re 

391 If an action is brought by a plain tiflf on behalf of himself 
and othei poisons, the bring iig of the action enuies to the benefit 
of the otliei persons who know of and consent to it but not it 
seems to the beiioht of othei prisons who know nothing of it(0 
and there are some pioccedm^s wnich enuie for the benefit of 
pel sons other than those who commenced them (s) 

392 If admmistiation pioceedings undei the piesent piactiue aie 
commenced by an executoi who is also i creditor of the testatoi, 
and a claim is biought in bj a cuditoi for a simple contract debt, 
which was inoic than six 'vea s old it the time of tl c judgment but 
not at the lime of the commencement of the action the chum is 
bailed by the statute (t) An oidmary administr ihon judgment 
oppiates as a judgment m fa\our of cieditois iiid pic\eiits time 
lunnmg against them (m) and an admmistiation judgment oi ordei 
operates Iiom its dite not mciely in favuui of a eieditoi but in 
fd\oui also of the right of ©et oil igiinst a ciolitoi s d mind (a) 

393 An action b} wliou oc\ci commenced must to save the 
opeiation of the statute be m its n ituie one for the iccoveiy of the 
dcmind sought to be sived horn the bai of the htiLUte(fc) Iheie 
foie if in a foieclosuie action an inciun\ is duetted as to meum 
brances no uicumbiancei c )ming in undei the judj^menl can ^ct 
any beuclit from the commencement of the action so fai as tlie 
statute is concerned (c) If an incumbianr er is made a detendant, 
it IS doubtful whcthei he can avail himstlf of tlu commoiicement of 


(r) Stetndale Y Eanl inson (Ihll) 1 Sun *^93 Le)nn(/ton v Anna 

(1835) 1 1 iSu C (r\ ) 434 limn v Tjjufh (1841) 4 1 Lq R 316 
ftlcimv dhams 3 H lo 317 Walton v Bitch (IS47) 15 Sun 

623 O Kelly Y hodl in {IS40) 21 lq U 361 (1841) 3 I Lq R 190 
llutdtLns \ O Sill a an (l&iO 11 I lq I 443 Canoll v Batty (1847) 
10 1 I q R Dermingham Y Lutle (IS45) 2 Jo I at 699 714 

Bennett v Pemoid (1848) 12 I I q R 229 234 Jhomvbon v Hurly 
[1905] 1 I R 688 

(s) ^ceArckdallY Andet son {IS^O) 26 L R Ir 413 (legatees obtaining 

the benefit of an action bioii^ht a nioitgagcc to laise the sum due on 
an equitable moit^i e when a bale undi i the judgment m the action 
lealiscd more than suOiciciit lo piy the plaintift s demand) Murphy y 
^femc (1838) 1 Dr A, ^lal 236 As to pioceedings in Ireland in 

the Incumbeicd Lstitcs Couit see lie Colclougk { 185 S) 8 I Ch R 330 
C A Le^uons fs*ate (16/4) 9 I R Lq 7 C A Be Oloicr (1857) 6 
I Ch R 687 in the I indcd Tbiates Couit see lush Land Gornmission 
Y Davies (1891) 27 J R Ii 334 Fe Tibs Lsfnte (1893) 31 1 R Ir 96 
Be tfaues Ebtate (1881) HI R li 61o Ee Taaffe s Lbtate (1878) 1 
L R Ir 387 Be Stinbon s Estate (1892) 29 L R Ir 490 lu the 
Land Commission Be hatobons Estate [1895] 2 I R 6 >9 Be Smith 
wick 8 Ebtate [1896] 2 I R 401 Ee Swanton Estate [1898] 1 1 R 167 
Ee Moiiibon 8 T state [1907] 1 1 R 16 C \ 

(t) lie Greaves Deceased Ltaij v lofieU <1881) 18 Ch D 661 and 

see title Evecupors and A-'MiNibiiiATORS Vol XIV p 340 

(w) Pinch Y Pinch (1876) 45 L J (ni ) 816 see llatrison v BirTc 
[1904] A C 1 6 As to an administration action by icbiduaiy 'egatees 
BeeP?ou?3c V Spurgin (1868) L R 6 Eq 99 and bce title Lx^cutors 
AND Administrators Vol \1V pp 278 341 

(а) Be Ballaid Lovell y Forester [1890] VV N 64 

(б) See Thompson v Uuily [1906] 1 I R 688 

\fi)BenneUY Bernard (1848) 12 I Eq R 229 



Part IX — Pleadings and Process 

the proceedmgB against him so as to sav^^ the operation of the 
statute on his claim the bettei couibc for him on his being made 
deiendint would it seems be to counteiclaim fo an order for pay 
meiit of his incumbrance (cZ) 

394 The appointment of a receiver does not bx\e the rights of 
any peisons but the paities to the action in which the leceiver 
was appointed (e) Where mone^ is paid into court by a iecei\er 
appointed in an action the money until appiopiiited to some pai 
ticuUi deinind is held ir n^um jits hahentium and fiom the time 
of payment in the statute docs not lun against the ii^jlit of a pci son 
entitled (/) 

395 Pioceedinojs in binkiuptcy or foi the winding up of a 
company aic foi the honcfit of all cieditois and pi event the statute 
fiom lunning in laaour of the peison oi company indebted (r/) It 
as a condition of rese nding a receiving ordci money is paid into 
couit to piovide for all debts m full such debts aie not barn d by 
the statute although pajmrnt is not claimed within six >cais of 
the lescindmg of the oidei (h) Pioecedings in bankiuptc} and 
winding up have with refcicncc to the stxtute, no effect as legaids 
debts due to the bankiupt oi compxny (?) 

396 Provision 18 made for the cairying on of an action by or 
against the pioper peisons m the event of a change after th com 
mencement of the action in the paities in whom tlio cause of action 
IS vested 01 agxinst w horn the rction is bi ought (/ ) ihese i ules hav e 
not inteift^red with the eqmfcxble constiudion of the Limitation 

(J) WaUon V Biich (lb 17) 15 Sim 523 Siigdcn on the Statutes 
reldtin^ to heal Piopeit;y 2nd (d 124 llitnihle v Uiinble (1857) 24 
Be i\ ti 5 

(r) See i> 190 intc and title Peer i\nRS 

(/) Honlin \ Shepyaid (1870) blRlqSS le "S uqcnt s Trusts 
{18s5) 19 L R Ir 140 Re Felton s 1 state [18^14:] 1 I R 537 see 
Lancasters riors(1846) 10 Bcav lo4 Al icJ h thv a ite s T a? (1893) 
911 R 17b hallaras Milner [1895] N 14 Re Dennis Lx parte 

Dennis [189^] 2 Q h 630 Uauisons Kill [1904] A (15 Compare 
the (fleet of plying money into court under the I ands ( laut>es ConBoli 
dation Act 184o (8 9 Vict o lb) seep 156 ante xnd tit^ Compui sort 
PuRCiixfaE 01 L\nd and CoMPENSAiioN \ oJ \ I p 116 Re Steads 
Moitgaqed Pstaics (1875) 2 Ch D 713 Re Bl'icJ rod Commissioners Er 
paite Loide [1894] 1 I R 15b 

(q) bee titles Bankruptcy and Insolvency Vol II p 202 Com 
PAMLS Vol V p 509 compare pp 12 93 ante As to proceedings m 
lunacy see p 171 ante 

(h) Re Dennis Ex parte Dennis [1895] 2 Q B 630 and see title 
Bankruptcy and Insolvency Vol II p 91 

(^) As to motions m bankruptcy see title Bankbupio and Insolvency 
Vol II p 315 

(A.) R S C Ord 18 rr 2 — 10 see title Practice and Proce 
durl As to bills of review and supplement m Chancery before the 
Judicature Act 1873 (36 & 37 Vict c 66) see Mitlord Pleadings m 
Chancery 272 Hollinq^head s Case (17211 1 P Wins 742 Bercy v 
Dmwoody (1758) 4 Bro C C 257 IFovenden y Annesley (Lord) (1806) 
2 Sch & Lef C07t 632 — 639 Lgremont (Earl) v Uamilton (1811) 1 
Ball & B 516 531 Higgins v Shaw (1842) 2 Dr & War 356 Alsop 
V Bell (1857) 24 Beav 451 Patch v Holland (1873) 29 L T 419 
Dwnney Doyle (1860) 10 1 Ch R 602 Onge v Trueloolc (1873) 2 Mol 
31 38 
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Act 1628 (0 8 4 01 of the Civil Pioceduie Aot 1833 (m) s 6, 
but have onl> supplied an additional remedy (n) An older will not 
be mide for the puipose of leviving the remedy on a judgment 
which has been bailed by the Keal Piopeity Limitation Act, 
1874 (o), s 8 But where the couit holds mone^ that has been 
paid in to the ciedit of a suit lipse of iime however long is no 
ground foi refusing an oidei for levivoi (|)) , and wheie owing 
to lapse of time it is imj^ossible to tiace the rejiiesentatives of 
oiJginal defendants and theie is a fund in couit revivor may be 
dispensed with and the fund pud out (q) 

It seems that oven since the Judicatuie Acts the Chancery Division 
of the High Court of Justice can giant leave to bring an action in 
the natuio of a bill of ioview(?) to leopen a case that has alieidy 
been decided wheie the judgment his been obtained b> fraud or 
where sinee the judgment fresh mateinl evidence has been obtained 
which could not previously have been piocured(s) Leave may be 
refused if application weie made moie than twelve years fiom the 
date of the judgment (t) 


(l) 21 Jac 1 c 16 see p 55 ante 

(m) 3 4 \\ ill 4 0 42 see p 78 ante 

(a) Swindell v Bvll (ley 18 Q B D 250 C A Aim son r 

Smith (1889) 40 Ch D 567 C A 

( 0 ) 37 A 38 Viet c 57 Jaij v Johnstone 1 1893] IQ B 25 189 C A 
Liana Y O honnell (1886) 18 L R Ir 170 C A 

(p) In MicUethwaiie V (1893) 9T L R 376 Ciiittt T granted 

an order of revivor after the lapse of 150 year the applicant seeking the 
order for the puipose of (^etting at funds which were in court but the 
order was limited to tlie funds in court 

(g) Ballard v Milner [ISOu] N 14 and see title Bankruptcy and 
Insolvency Vol II p 91 

(r) As to bills of review m Chancery before the Judicature Acts see 
Smith V Clay (17G7) 3 Bro C C 639 n 

(s) Bright (Charles) (fc Co v Sellar [1004] 1KB GCA Sturioch 
V Littlejohn (1898) 68 L T (q n ) 165 Birch v Birch [1902] P 130 
Boswell Y Coals (1894) 6 R 167 Talcle v Scottish Imperial Insurance 
Co (1887) 57 L P 39 Be Scott and Alvnie s Contract SrottY Alvaiez 
[189o] 1 Ch 596 622 C A compare Be St Ao one Co (1879) 12 Ch D 
88 C A see title Lstoppel Vol \IIT pp 333 334 

(/) See Real Property I imitation Act 1874 (37 38 Vict c 57) s 8 

Before the Judicature Acts bills of review woie barred in twenty yeard 
from the date of the decree and five years after the removal of the 
disability of +he plaintiff in error it any this rule was adopted by 
analogy to the limit ition pi escribed for writs of error by stat (1698) 
10 Will 3 o 20 (Kelly y Lennon (1844) 1 Jo Lat 305) 
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Part I — Nature and Constitution 

397 A considei ille iiuinbci of the leained bocietios m this 
counti> are mcoipoiakd bj Rojal Chaitei the oldest of them the 
Eoyil Society of 1 ondon haviiij;]; betii thus incoipoi ited bv 
Charles TI in 1662 Otheis hue tal cn idvaiituge of the provibions 
of the Couiiianieb Act 1867(d) J he ma]oiily of the liteiarj and 
BCKiitifu institutions howtvti iic not incoijioiaied 

398 Institutions such ib tlie Ko^al Society of London which 
was founded for the puipose ot iinpiovmg natuial I nowledge and 
the Eo> al Geogi iphital Societ'v the object of which is the impiove 
ment and diflusion of geogi aphical knowledge are chxritable 
institutions and gifts to them foi then geneiil puiiioses are 
ch iiitible(/>) 

399 The inci easing numbei of liteiaiy and scientific instilu 
tions and the impoitaiice of their woik led to the passing of the 
Liteiaiy and Scientific Institutions Act lb54 (c) (leferied to in 
thib title wheie the context peimits as the Act ) which applies 
to all institutions whethei incorpoiated or not foi the time 
bein^ (d) estahlibhcd foi the piomotion of science (c) literatuie 
the fine aits foi adult instiuction the diffusion of useful know 
ledge the foundation oi maintenance of libi iiies (/) leading looms 


(a) 30 A 31 A let c 131 s Ji^iepealed and re cnactHd b\ the Lomp'iuies 
(Cuiibolidation) Act 1908 (8 Edw < c 60) b 20) See title C0MP\NIES 
Vol V pp li ^8 rote (f) As to the powei confeirtd upon the Ohaiity 
rommisbioiieiH bv the (^huitable Trustees Iiicoiponhon Act 18 <2 (35 & 36 
Vict c 241 to incoipoiate the tiustees of anj chaiitv for religious educa 
tional liteiaiy scientific or public charitable inupcses see titb Cuvrities 
Vol n pp ^30 283 2Su ol4 

(/) fece title Charities Yol p 111 As to the jurisdiction of the 
Chant} Conunissioneis ovei estates imrchased with money aiising from the 
voluntary contributions ol membeis of a society see Fof/al Society of I ond<m an I 
I homj i>on (1881) 17 Ch 1) 407 and title On -vRiliES, Vol TV pp 305 — 308 
U) 11 & 18 Vict c 112 (reteired to in this title as the Act ) 

(d) I € existing at the time of the passing of the Act or m the future (Be 
Bussell Institution htggiiss Baghino [1898] 2 Ch 72) 

(p) As to the meaning of science see Inland Eeietiue Commissioners v 
lorrest (1690) 15 App Cas 334 Jfeir v Crum Brown [1908] A 0 162 168 
( / ) further as to libidizes Public I ibranes Acts 1892 — 1901 {oo & 56 
Vict c t>3 56 & 57 \ict c 11 1 Ldw 7 c 19) pp 201 note (c) 20o 

title Public Healju and Local Adminisihation 
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for general use among the meinbeis oi open to the public of public 
mubeums and ^^alluies ot pointings and ofc] 1 1 ^^o^ks of ait 
collections of natuial hibtoi> mechanic il ind pmh -jophical irum 
tions inbtiumcnts or d(si m{rf) 

The Act {h) is not conlined to institutions of i public ui ch ii it ible 
natuie(i) but it extends ilsu to pii\ lic in iiiutions established foi 
the pill poses of the Ait ( /) 

The Actt//) dois not apply to thelio^al lustiLution oi tin London 
Institution foi the Adv inceincnt of I itei itiui an<l th Diltusion of 
Useful Knowledge (/ ) Noi does it aiithoiisi the fslal U hnient ot 
institutions foi iccieilion oi cnjoymint is disiin^uisln d lioin 
instruction (/) 

400 bOLiety estihliblicd foi the piomotion ot li Lira tin e 
science and the fine aits ma> li le isUitd a a tiitiidl} 
society (m) 


Part il — Property 

biei 1 — land 
Slb sjei 1 ( ouieytme of 

401 Pieehold oi copyhold 1 ind not exctcdin^ an acio \Mth 
without buildings may bo aasuied b\ w i> ot gift sale oi exchan^i 
in fee simple oi toi a teim ot ^(iis as a site toi a litei uy oi 
scientific institution but a giintb> itenxntfor life of such land 
IS not \ahd without the concuiiciiee ot the 2 >cisoii (if and if 
le^illy comiietent) next entitled in lemaindei in fie bimiile oi fee 
till (?i) 

heie any iiortion of w ibte oi commonable laud is gi itiutously 
conv ey cd as a site by a loid ot the manoi the lights of commoners (o) 
aie bailed tp) if the grant is (1) specially autlionsed by Act ot 
Pailiament oi (2) mide to oi by any Goiornment deiiaitment oi 

(y) Litciar} and Sutiitifio Instituhons Aot V lb \ t c 112) s ad 

(A) Iitcrai> and Scieiitihc Institution ict ISol A, IS Aid c 112) 

(t) Comiiaie title CiJAiuiiLa Aol iA } 

(j) lie 1 us^ell Institution hujijinsy Baghino 2 Oh <2 lep ited mjio 

fulh 8\th nom iie liut>sell Ltttran/ ui d ^uentifit Inbtitutwn Injijms v Layliiru 
bi 1 J (CH ) 411 

(7) TllelQl^ ind Suentifio Institnti )ns Act 18o4 (17 18 A Kt c 112) b 

(/) 1 e Badyei Maia^dl v tobham (liscowwi) [190o] 1 Ch oCS [eg pla^iiij, 
oi oaids billiaidH etc ) 

(m) Incndly bocictieis Act 189b (59 A bO Vict c 2a; s 8(a) loeii Acting 
Friendly Societies Act 18 <5 (j8 v JJ Vict c bO) b b (a) lie 1 *^ 111 % ‘special 
Authoiity 5th July 1878 See title laiLXDLX SocixTiLb Vol A.A^ p 
note (7) 

(n) Liteiaiy and Scientific Institutions Act lba4 (17 A lb Aict c 112) s 1 
Compaie the Ilaces of AVorbhip Sites Act lb7d ( bAdi Vict c 50) s 1 and 
Bee title Eccllsiasticxl Liw Vol XI p 72 j Vs to i^iants ot land m the 
Duchies of Cornwall and I ancaster to liteiary and bcicntific lu titutions see title 
Constitutional Law A ol VII pp 222 2u6 

(o) As to the lights ot commoners see title Commons Eights op 
Common Vol IV pp 199 et seq 

{p) liteiaiy and Scientific Institutions Act 18a4 (li & 18 Vict c 112) s 1 
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(3) made \\ith the consent of the Boaid of Agriculture and 
Fisheues ( 7 ) 

Any number of sites eveeding 111 the aggiegate one acie in 
extent may be gianted foi distinct and sepaiate institutions, so 
long as no institution gets a site exceeding one acie(>) 

402 Where an institution is not a coipoiation the giant of any 
laud undei the Act (s) 01 olhen\ise may hem ide to tiustees foi the 
purpose of the institution J ho tiustees maj he induidiials or 
coipoiate l) 0 (lits sole 01 aggu^ate (s) 

A convey \nce of cojiyholds 01 lands of cubtomaiy tenure for the 
purpose of an institution by an} deed in which the copyholder and the 
lord iesi)Octivtl> grint and convey then interests vesta the freehold 
inteiest in tlie gi intee without any siniendei or admittaiiee or 
eniolraent in the loid s couit Lut any fees payable b} the custom 
of the manoi upon enti UKhisenn nt must be pud to the steward {t) 
Assuiancts of sites under the \tt(//) should follow the statntoiy 
foim given therein as tlostl> as tiicumslances allow (u) 

403 The deatli of the donoi witliin twelve months of the 
execution of the deed of gift does not inv ihd ite a giant under the 
Act ) 

Sir 13 Sjcr 2 — C ntcifitnie hy laiti nhr In ona 

404 \n equitable ownei may convey land foi the puiposes of 
the Act (u) without the trustee or tiustees in whom the legal estate 
18 vested being parties to tbe conveyance (u; 

In the ease of a pinch ise of land belonging to an infant ora 
lunitie the guaidianoi cuialoi of the infnit(r)oi the committee of 
the lunatic («) ma} convey the piopeity and leteive and give valid 
dischaiges for the purchase money The puichasei is under no 
obligation to see to the application of the pinchase money ( 2 ^) 

{l) literary and fecnntific Institution s Act 18o4 (17 Sc 18 Vjct c 112) 6 1 
Commons ^ct 1899 ^ 63 Vict c 10) e 22 (1) Sched I title Commons 

AMI Etghis of Commots y ol ly p 610 

[r) literary and fecieiilific In titiitions Act 18 j4 ( 1< A 18 Vict c 112) 
s 10 lor fermof giant of a ite foi a literarv in'stitution see Lncj clop'edia 
of 1 orms and Precedents Yol III p 431 
(5) Literary and Saentific Institutions Act 1S54 (I / A 18 'V ict c 112) 11 

The provisions of the Trustee Appointment Act ISoO (1 3 & 14 Vict c 28) (Sir 
Morton Peto s lot) apply m the ca‘?e of non corporate tru^^tees (Literary and 
Scientific In««titution8 \ct 1864 {it A 18 Vict c 112) s 12) See titles 
Charities Yol IV p 262 Trusts and Trustees 

(«) I iterary and Scientific Institutions Act 1664 (17 A 18 Yict c 112) s 15 
As to such fees see title Coix holds \ol "VIII p 6> 

(«1 literary and ‘Scientific Institutions Act 18o4 (17 A H Yjct c 112) s 13 
(i) Ibid s 14 Compare Mortmain and Chantable Uses Act 1888 (ol & 62 
Vict 0 42) 8 4(/) As to the effect of Part II of the latter statute upon 
assurances in favour of literary or scientific institutions see title Charities 
Vol IV p 140 

(w^) Literary and Scientific Institutions Act 1854 (17 A 18 Vict c 112) a 6 
Presumably such a conveyance vests the l^al estate in the grantee though the 
section does not expressly say so As to conveyance of land generally, see title 
Sate of Land 

(x) As to the guaidianship of infant*^ see title Infants and Children, 
Yol XVII pp 121 et aeq 

{a) As to the powers of a committee of a lunatic see title Lunatics and 
Fehsons of Unsound Mind pp 432 et aeq post 
(i) Literaiy and Scientific Institutions Act 1864 (17 A 18 Vict c 112) s 6 
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Any ooiporation ecclesiastical or lay sole or aggiegate, and any 
ofhcers justices of the peace trustees oi commissioners, holding 
land for public ecclesiastical paiochial, charitable or other purposes 
or objects may subject to certain conditions grant (c) convey 
or enfranchise for the purpose of the Act(d) sites not exceeding 
one acre each in extent (d) The conditions are as follows — (1) no 
ecclesiastical coi poration sole below the dignity of a bishop may 
make such a grant without the wiitten consent of the bishop of the 
diocese (e) (2) a grant of paiochial pioperty m a luial parish 

requires the consent of the parish meeting and of the pooi law 
guardians (/) , (3) a giant of pioperty held upon a chaiitable 
trust requnes the consent of the Charity Commissioners or Boaid 
of Education as the case may be (ff) 

Grants bj officeis tiustees or commismoneis othei than parochial 
trustees aie valid if a majoiitv or quorum author sed to act 
assembled at a meeting duly convened assent to the giant and 
execute the deed of conveyance although they may not constitute a 
majoiity of the actual body (k) 

Justices of the peace may give their consent to a grant of land or 
premises belonging to a county riding or division by vote at 
quaiter sessions (i) 

bUB Sect 3 — Lfect of Con eyance 

405 Wheie a poition onlv of fieehold land, subject to a 
perpetual rent oi of leasehold land is being comejed for the 
purposes of the \ct (ft) the lent and any renewal fines aie 
apportionable as between the portion con\c>ed and the remaindei 
of the land(/) The apportionment miy be settled by agree 
ment bet\^een — (1) the person for the time being entitled 
to the rent where the land is fieehold or the lessor oi other 
o\\ner subject to the lease of the lands comprised in the lease 
(2) the person entitled to the fee subject to the lent or the lessee or 
other paity entitled to the land under the lease oi an> assignment 
for the residue of the term and (3) the paitv to whom the con 
veyance is being made(/) An appoitionment so made is binding 
on all underlessees and others wluthei jjutics to the agieemeiit 
or not (ft) 

Appoitionment followed by execution of the convejance lenders 
the person entitled to the fee oi other estxte in the lands subject to 
the rent the lessee and the prisons entitled uudei him liable as 

(r) Quiire whethoi tho word giant includes a grant by wa> of sale In 
the 1 iteraiy and Scientific Instituti ms Act % 18 Vict c 112) s 1 the 

words by way of sale ' ’ 

(d) Ihtl s 6 

(e) Ibid 

If) Ibid local Government Act 1891 (o6 & o7 Vict c i3) s 62 (1) see 
Poor law Act 1S89 (o2 & i3 Vict c jb) s 8 

(a) Iiteiiiiy and Scientific Institutions Act (17 A IS Vict c 112) s 6 , 
Board of Fducatiou Act IW) (62 t 63 Vict c 13) and tho Oidei in Council, 
1402 made theieuiidoi (Stat R & () Rev Vol IV 1 dm ition Lngland p 6) 

(/) literary and leutitu h\ tdutioTH Act, ISo-l (17 t N irt c Ui)| 7 

(%) Ihid 
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regards fufcuie acciuing lents and renewal fines only in respect of 
the lands not included in the ccn\eyance (Z) Similarly the parties 
entitled have the same rights* and lemedies for the recoveiy of their 
appoitioned rents as they pieviou&Iy had foi the entiie lents 
Except as to the amount of lent and lenewal fines the co\enants 
conditions and agieements lernain in force with lespect to the 
lai ds not incliidLd in the convt} ante (1) 

Sub Seoi 4 — Api h aiion of 1 archase monpy 

406 If the puichaoe monoj of land sold by an ecclesiastical 
coipoi ition sole foi the pm poses of the Act {m) does not exceed £20 
the pT.it> com eying ma> letain the mone> foi his own benefit If 
it excads £20 the monej is applicable foi the benefit of the 
coipoiation oole as the bishop of the diocese dnecls by wilting 
registered m the diotesin regisliy rhepuichasei is not concerned 
with the proper application of the pmcha ( money (hi) 

407 'Wheie sites aie puiehased fiom incapacitated peisons 
coipoiations and tiuslees authoiisod by the \ct to sell othei thin 
the Chancellor and Council of the l)uc]i> of Lancaster and the 
ofhceis of the Duchy of Coin\>all the application of the puichase 
money is regulated by the Lands Chubes Consolidation Act, 
1845 00 

bUB Slot u — Deahnjs by Imsters of Jnshfiitton 

408 Land oi buildings held in trust for a liteiaiy and scioiitifio 
institution mry if a sale oi exchange is deemed ad\isal)le be sold 
by tiustcts baaing the Itgil estite by the direction oi with the 
consent of the goxciiiing boJx if any or exchanged foi other land 
01 building bin table to the pui poses of the tiust Ifoneys leceixed 
to equalise an exchange and moneys aiising fiom a sile are 
ipplieable m the puichase of another site or in the improvement 
of othei piunises to he used foi the purposes of the trust (o) 

Similaih tiuslees with the legal estate may with hi e diieetion 
or consent let poi tions of tl e piemiseb belonging to the institution 
DTtiequiied foi its purposes and apply tho lents for the benefit 
of tlie institution (p) 

409 A liicraiv and scientific institution unhhe a commeicial 
01 tiading indcitaling has no implied powers to boiiow money 
foi the pui poses of its bu ine^s Nor does the power of sale above 
mentioned include a power to boirow \q) 

Ihe tiustees of such an institution may however to indemnify 
themselves against the payment of any rate tax chaige coots or 
expenses to winch as suth tiustees and legal owners of the building 


( 1 ) lit iii> and ‘■ueutifu Institutions Act 18^1 (17 A 18 Vict c 112) s 9 

M 10 

(n) 8 & 9 Vict 0 18 09— 1 78 see I iteiar’v and Scientific Institutions 

Vet 1854 (17 A 18 'ViH < 112) 8 17 iiid geneially title Compuisory 
P oRruAsF or Land A^D ( I uivsvnoN Vol VI pp IK etsfj 

(o) Iittiiry and bcK utiliu lu litutijus Act 18a4 (1< & 18\jct c ll**) s 18 
h) llid 

(q) Ik ha i4 f, y it^karn (1 mt) [190a j I Ch 568 
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or premises they have become liable (r) nioitgage or sell the 
piemises or a pait theieof fiee fiom the tiusts of the institution and 
appl> the piocetds to then rLiiuhuisement and my balance to the 
benefit of the institution (s) this poiiei eniblts tiustees toboirow 
in order to pay foi neeessaiy repairs to the piemises of the iiibtitu 
tion but not for enlai^ring and improving them at anv late wheie 
the impioiement consists in providing a billiard room (t) 

Sun ‘si 1 b — lit) istini aiplitdlle wJni Stfe tie* t If a el 

410 If Imd or any i)aiiiof luid ^iven foi Hit ])uiposLs of an 
institution cta&es to be so used it immedi itely it>\(.its to and 
becomes a poi tion of the estate oi minor oi possessions of the Duch> 
of Lancastti or (\)inwill out of which it was cai\ed (a) Lut where 
the institution is reui()\ed to anothei ‘^itc the land picMously occu 
pied unless it oiif^inally foimcd pait of the possesbions the Duchies 
of Lancaster oi Coinwall may be exchang^ed oi sold for the benefit 
of the institution and money receued for equality of exchange oi 
on a sile may be applied towards the election or estxblishment of 
the institution upon the new site (a) 

&i or 2 — Pi isoiialty 

411 Money, secuiities for monej pjoods chittels and personal 
effects belonging to in institution and not \( sled in tiustees in tin 
case of iiicorpoiated inslitutioris wheie theie is no piovision 
applicable to then peisonal piopeity and in all cises of unirjcoi 
poiated institutions aie deemed to be \ested for the time bung in 
the go\eining boJ\ {h) 


Part III —Internal Regulation 

Slct 1 — Goi lining Body 

412 The goMinmg body of an institution iie the council 
directors committee oi other body to whom by Act of Piiliament 
charter or the rules ind regulations of the institution the man age 
ment of its affaiis is entrusted (c) If on the establishment of the 


(r) It 1 the duty of the go\< iniiic bodj to indemnify the tni tees (I itei ii} 

and Soiontifio Institutions Act 1Sj4 (17 lb A ict c 11^) s 19) 

(s) Ihvd Ihis power is subject to the restrictions contained in the let 
with regard to lands given and land belonging to the Duchies of I aiicastti 
and Cornwall {ibid ) is to which see lUI s 4 and the text t lira 

(<) Fe hadger Mamell v Cobham ( I ibcount) [190o] 1 Ch u6b 

(a) I iteiary and Scientific Institutions Act 18o4 (17 &, 18 \ict c 112) 

B 4 For other instinces of levertcr clauses see titles CniKiriES Vol IV 

p ISO note (m) Education Vol XII p 119 and see lliccs of Worship 
Sites Act lb 1 3 (3b <SL 37 Vict c uO) Places of Worship Sites Amendment 
Act 1882 (45 & 4b \ict c 21) s 2 A Gy Shaduell [1910] 1 Oh 92 
(5) Literary and Scientific Institutions Act lb64 (li & lb Vict o 112), 

B 20 

(c) IM 8 32. 
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mstitution no suih body was constituted, the members may upon 
due notice create a governing bofh {d) 

413 In any institution the governing body, if not otherwise 
legally empowered to do so may at a meeting specially convened 
accoiding to its regulations (1) make bye laws to regulate the msti 
tntion its mtmbeis and officeis and to furthei its objects and 
(2) impose a leisonable penalty for breach of any bye law(^) 

Penalties foi the hi each of bye laws when accrued are recoverable 
at the option of the governing body in any local couit of the distiiet 
wheie the defendant lesidos oi the institution is situated but no 
pecuniaiy penalty imposed by any bye law is recoveianle unless the 
bye law has been confiimed by the votes of three fifths of the 
members piesent at a meeting specially convened (c) 

fepcr 2 — Mcmhiis and then ItahiliUcb 

414 Foi the pui poses of the Act (/) a member of an insti 
tution IS a peison who (1) has been admitted accoiding to the 
riles of the institution and (2) his paid a subsciiption or (3) has 
signed the loll oi list of members ^ f) 

isu membei is entitled to vote oi to be counted a membei in any 
pioceedings under the Act(r 7 ) if his curient subscription is for the 
time being in arrear 

415 A membei mav be sued bv an institution (1) if his sub 
sciiption IS in aiiear (2"^ foi possessing himself of and detaining 
piopertj belonging to the institution contiaiy to the rules and 
( >) for inpning oi destioving piopeity belonging to the institu 
tion(//) If the action agunst the membei so sued fails and he is 
adjudged his costs he may elect to recover them fiom the ofbeer 
m whose mine the pioceedings weie taken oi fiom the institution 
In the lattei case the membti is entitled to have pioce&s against 
the piopeity of the in iitution (i) 

A membei of an institution may be piosecuted for theft or 
embo/zlement of the mone^ sccunties foi monev goods and 
ciiattcls of the institution oi foi wilful and imlicious destiuction 
orinjuiy to the piopei'y of the institution oi foi foigeiy exposing 
the funds of tlie institution to loss and ifcon\icted punished in like 
manner as any non member found guilty of a like oflence (h) 

Slci 3 — AUdaiion of PujposiS and Amalqamation 

416 Wheie an institution (othei than an institution having a 
roval chaitei or estiblished by or acting undei a statute) has been 
established for some piiticulai puipose and the governing body 

id) Titeiaiy and Scientihc Institutions Aft, 18^4 (1/ d, 18 \ict c 112) s 32 

(e) iiid s 24 

l f) Ihtd e J1 

l g) Ihtd 

(A) Jhid B 26 Coirraie tiPe CIlIMI^A^ I AW AND Pbooeddbe Vol IX, 
P 787 

f*) Literary and Scientifu Institutions Act 18o4 (17 &18Vict c 112) b 26 

(A;) iM , B 26 Sfe title r kiminai Law and Pbocedxjre Vol IX , pp 660, 
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thinks that an alteration extension, or abridgment of that purpose 
or an amalgamation with any other institution, is advisable, the 
proposed modification or amalgamation may be submitted by the 
governing bodj^ to the members m a written oi printed leport, and 
a special meeting may be convened to consider it But no proposi 
tion may be carried into effect unless (1) the leport has been 
delivered or sent by post to eveij member ten days before the 
special meeting or (2) the pioposition has been appioved by the 
votes of three fifths of the members present at such meeting and 
has been confiimed in like manner at a second special meeting 
held one month afterwards (Z) 

If not less than two fifths of the membeis of an institution con 
sider that a proposition earned in the abo\e mannei is calculated 
to injuie the institution they may within thiee months after the 
confirmation apply in wilting to the Board of iiade ai d the Boaid 
may at its disci etioii foibid the piopobition being earned into 
effect But such decision will not pievent the membeis fiom 
reconsidering the same pioposition on a future occasion (?«) 

Spci 4 — Liansfd to I ocal iutho) itif 

417 Ihe manageis (/O of an} institution to which the Act (o) 
applies may make in airangement with any local authoiity (p) 
foi transfeinng the institution to the authoiity which may assent 
and give effect to the auangement ( 2 ) 


Part IV — Legal Proceedings 

418 In all legal pioeeedings the mone'^s securities goods 
chattels and ellects belonging to lucoinoiated institutions which 
ha\e no pro\ision toi the vesting of their personal piopett> or 
belonging to uniucoiporated institutions and not \tsted in trustees 
may be described as belonging to the goveiniUt,' body (by then 
proper title) (?) 


a 


Liteiaiy and 'scientific Institutions \ct lbo4 (1< <5L 18 \ict c 112) e 27 
[m) I hid s 28 The Boaid of Trade has taken the place of the Lords of 
the Committee of the Pi ivy Council toi Trade and loieign Plantations see 
title CoNSTiTunoNAL I \w V ol VII p 102 

(») This expie^'^ion m( hides all pei on who have the management of any 
institution whether the Icc^al mteiest 111 the site and building** of the iii*»titii 
tion IS vested in them ci not ('schools for Science and Ait Act 1891 (54 A 65 
Vict c 61) 8 1 (o) ) 

( 0 ) Litei*aiy and Scientific Institutions Act 1864 (17 A 18 Viel c 112) s *13 
(jp) /c the council of any county or borough and any urban sanitary 
authority within the meaning of the Public Health Acts (Technical Instruc 
tion Act 1889 (o2 & 53 Viot c 76) s 4 Schools for Science and Art Act 
1891 (64 A 6a \ict c bl) s 1 (1)) 

(g) Schools for Scieiue and Art Act 1891 (a4 A a5 Viot c 61) s 1(1) As to 
the ppDvisioii*^ applicable to aiiangements for transfei see i/«/ si (2) and 
titleBDUCAriuK Vol VII p 24 

(/*) literary and Sv-ieiitific Institutions Act 1854 (1 / A 18 ViCt c 11^) 
S 20 
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419 Incorporated institutions which aie not entitled to sue 
and be sued l)\ any coiporate name ind umncoipoiated institutions 
may sue oi be sued in the nimo of the president chairman, 
principal secictai\ or clerL is determined hy the iiiles of the 
institution or if the lules aie silent in the name of the person 
appointed for this purpose by the goveining body Anj person 
having a claim oi dem ind against the institution ma> sue the 
piesident 01 chiiiman if upon application to the goaeining body 
some othei olticer oi person is not nominate c to be the 
defendant (s) 

The deahi oi letiicnicnt from oflice of a plaintiff oi defendant 
does not c iiise the iliatement oi discontinuance of civil pioceedings 
bi ought b\ 01 against an institution Ihe proceedings aie con 
tinned m the name of oi i^ain t the successor of such peison (t) 

Judgments iccoacied igiinst the nominees of an institution are 
enfoiceible i^ainst the property of the irishtution and not against 
thepirpeity oi bodies of then nominees (a) 


Part V — Privileges 

8ict 1 — 1 rrmption fiom Rates 

EitenipUom 420 Hie Scientific Socittics ict 184d {h) exempts from the 
under Scitn m( lit of i it( s siich sodttics IS compl} With the following folu 

Act conditions —the society must be (1) instituted for the purpose 

of science litciatuie oi the hne ails exclusuely (2) suppoited 
wholly 01 in put In uinuil \oluntuy contiibutions (3) one which 
does not and may not by its laws make any dividend gift division, 
or bonus in money to or between any of its memlieis (4) one 
which has obt lined the piesciibed certificate from the Kegistrar of 
i iiendly Societies (c ) 

Municipal A fiee libiny owned and occupied by a miiuicipil corporation 
library thiough a liluaiy committee is not exempt as it is not owned by a 
society foi the niuposes of science literatuie oi the fine aits (d) 


e l iteraiy i ml Scientific Institutions Act 18o4(li lS\jct c 112) s 21 
Jhi 8 » 

) 11 1(1 2 As iu wiit of lOMvoi ee till and RSf 0]dl7r4 

(oidei to ( 111 } on pocetdiu^s) As to execution see title Lxlc uiiON Vol 
Xl\ I 14 
(A) b \ u t c 6 

[()lhl 1 ef \ Aii I nun of J ondon [1896] A C 

201 KM ii\^ S ( b nnn \ff i mon of I ondon y ^a\oy Oier^eers [1894] 
U B bill ( A Jnlanl Jaenue ( ummi smiers v Jbor?ebt (1890) 16 App 
Cd 11 d 1 as to general purp )rt of exemption and see generally title Bails 
AM) Rviino 

[dj Jiierp)oI (or}(iuHm \ ]]est Deily Ln%oa{\^^b) G9 J P 2u exphined 
b} KiiJi J \n Horn ty Slul of Art \ J^dmonton hnion 4s<^€s%mmt Com 
mittfe and Hornsey Oier ecr (1 lOj) m J P 121 at p 124 as regiids 

pnjieity tax see Mnnthebitr ( jrj oration v Me 4 2am [1896] A (J 600 and 

p 206 
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421 To be entitled to exemption a society in the first place 
must be established exclusively (e) for the puipose of disseminating 
or propagating (/) science (<7) hteratuie or the fine arts (A) 

If the advantage and acquisition of science taken geneially is the 
mam and substantnl object of an association the necessary con 
comitant of ad\aiitage and enjoyment to the iiiduidual members 
does not destio\ the < xemption (i) But societies founded for the 
gratification oi con\( riu nee of members only and not for the good 
of others are not \Mlhin the exemption (/) 

(e) The void evclii i\el\ anxioimly intiodactd both into the preamble 
and the en lotm nt [R v Jhnrn (185-) 16 Q L 4S0 I ord Campbfil 
CT at p 491) Sociotifs held exempt ae being r\clii‘«iVLh e'itablished lor the 
purposes mentioned in the Sfientiln Scncties A<t 1811 (6 & 7 vict c i6) 
include the I inmnan S >f iftj (S^ Anne II e'itmii stet (( hurth oardeub) ■*" J tnneean 
S(c%ety of T nion (18)4^ d 1 1 H ) the Geokt^uil ^J(let^ (R^de 

l^Ictrop lit 111 Ivitiri^ *.4) the Loval ot Music (7’0/a/ College of 

V Metmtnfer \cbfiy [1898] 1 Q B M)9 C A) the Institution ot 
( ivil Ln^iriteis {P v Iruiilnik ti tf f ml Jfnjtnerm (1879) ; Q B D 48 

wheie this institution w IS hold not exempt but according to Hwkins J m 
lloyal C liege of Mn %( v ]\ ebtmtnsier le^try [1898] 1 Q B 304 111 the earlier 
cas 1 was viitudllj oveiruled l\ Inlanl I ei enue C&iavmbioners v (^rest (lb90) 
15 App C IS 3>1) Botanic Gardens Oxford (Oxford Poor Hate Case (186 <) 
8 1 tB ISl) JI)inse\ School of Ait (Hernsey S hool of Art v Idmontm 
Lnton (I90o) 94 L i 203) Ceitam circulating libiaiies (Ihrmtngham 
(C/mr hunndnis) v S/m/y (1849) 10 U B 808 Piadfoi I fiJrary So teiy y 
J taJfoid (Cliurfhna'i ienn) (1858) 1 L & E 88 Liie^pool Jtbiaiyy Liverpool 
Corptralxon (1800) 6 II ^ iN 620) were also held exempt as bem^, exclusively 
established f 01 the pin poses mentioned in the Act but having rc^^ard to the 
judgment of the House of Lords in baioy OierHeers etc v Art Union of London 
[lS96] A C 296 the cases cited above relating to circulating libiaiies must be 
deemed of doubtiul authority The I ondon I ibrarj lost the light to exemption 
owing to pait of its premi os bein^ undeilet (Cla)endon (7 lyl) y St James s 
^estmimUr (f e lor etc ) {\bo\) 10 C B 80b) 

Societies held 1 ot exeinnt include societies for diifu ion of leligious piinciples 
[R y Jones (1840) 8 Q, 1 719) societies for promoting the education of the 
labouring club es (R y locodc (1846) 8 Q B /29 Scott y St Martin in the 
Jfields (Churthuarden^) (1856) o L & B 658) libiaiies with iiewsiooms 
attached (7f v Ihilltjs (1848"^ 8 Q B <45 li v OasleJl (I81I) 16 Q B 
4<2 Russell Institntun v St Giles %n theriells \ entry (1854) 3 ! & B 416 
Parihas y Holy Sepdehre Cambridge (Church Hardens) (1864) 4 > & B 156) 
musical societies lor amusement of memboi (R v hrandt 1851) 16 Q B 
462) the United Service Institution (R y ( o I hum supra S C sub nom (R y 
St Martin in the Fields (C hare? uardens and Oicrseers) 21 I J (M C ) 53 the 
Zoological Sodetj (R y /ooUgual Society of Aon<ftn (1864) ^3 L J (M c) 139 
(held not a societj foi purposes of science onl>) ) the Jenner Institute (Jenner 
Institute of Preventiie Medicine y 9t Georges Ilanoier Square Asse^ssment Com 
mtitee and Snrieyor of Jaaes (1900) 69 I J (Q b) 814) Leighton House 
(leightcm House Management Committee y Kensington Corporation (1905) 1 

feonstam s Rating t Appeals 1) 

(I) Royal College of Music y ^ estminster estry supra at p 81s 
(g) The term science includes physic surgery pure science and applied 
science {R v Royal Medt al and Chnurgical Society of London (186 <) 21 J P 
789 <91) See mrther as to meaning of science Inland Revenue Com 
mtssionera v i arrest supra at pp 339 3o3 364 

(4) The difference between fine art and piofessional art was pointed 
out in 72 V CoMurn ra and between the aits and the fine arts m 
72 V Institution of ( ivil Lnqweers supra at p 52 Music is one of the fine 
arts (Royal Cdlege of Music y esimin at er Vestry supra at p 8L) 

(t) R V JnsUtuimiif iiiil Pngmeers supra at pp 52 j3 B) ad/ord Lthrary 
Society y Bradford (Chunhibardtns) supra 

(A-) R V Brandt supra R v Gaskell supra R y Cod burn supra 


Sect 1 
Exemption 
firom Bates 

Established 
exclusively 
for dissemi 
Dating or 
propagating 
science etc. 



206 


Liiebaet avd Scievtifio Institutions 


Sect l 

Bzndo^on 
from Bates 


Supported 


wholly or in 
part by 
annnal 
voluntary 
contnbutiong 


Government 
grant a 
voluntary 
oontnbution 


Prohibition 

against 

dividends 


Occupation of 


buildingB by 
society 


422 When the coiitnbution& of members are the price paid for 
a purchase either of goods or advantages the institution cannot 
properly be said to be supported by vol untary contributions merely 
because the persons making the payments are under no obligation 
to do so(0 In this connection the expiession ‘voluntary contri 
butions conveys the essential idea that the payments are a 
gratuitous offering for the benefit of others and not the price of 
an advantage purchased by a contributor (in) A Government 
giant (n) and a sum paid by a county council under the powers 
of the Education Act 1902 (a) are annual voluntary i ontributions 
within the meaning of the Scientific Societies Act 1848(6) A 
society otherwise entitled to exemption does not lose that right 
by receiving money in respect of the exhibition and sale of 
works of art on its piomibes (c) In oidei that a society ma^ 
be entitled to exemption the amount of the annual voluntary 
contribution leceived by it must foim a substantial pait of its 
income (d) 

423 A society is not exempted unless its rules expiessly pio 
vide against any money dividend being distributed among its 
members It is not sufficient that no dnidend has in tict e\ei 
been made(€) The woid division po bS to something in the 
nature of a dividend gift oi bonus which is paid to membeis of 
the society as such and does not include payments made to 
members of the society by way of lemuneiation foi seivices such 
as teaching ( f) 

424 lo enable a society to obtain exemption the buildings 
belonging to it must be occupied by the society foi the transaction 


(l) Savoy Oier seers eh v itt Lnton vf London [1896] V C 296 ;cr 1 ( id 
Hebschell at p 307 In that case the society was admittedly established for 
the purposes of the fine arts exolusivel> but eveiy membei leceived each >ear 
m leturn for his subscription of a guinei a copy of an engiuvmg and in 
addition one chance m the annual distribution of piizo thereby preventing 
the society being one suppoited wholly or in put by annual voluntary 
contributions 

(m) Iltd yer Lord Hehscheli at p 310 A Gy Smyth [1905] 2 I R 

653 664 R v Zoological Society of London (1854) 2o L J (m c ) 1 39 compare 
Re New Umveretty Club Estate Duty (1887) 18 Q B D 720 ( fund 
voluntarily ccntnbuted within the meaning of the Customs and Inland 
Revenue Act 1885 (48 49 Vict c 61) s 11 (6)) 

(n) Royal College oj Music v TTesfm/isfer }estry [1898] 1 Q B 809 C A 
8 0 (1897) 67 L J (q B ) 80 84 

(a) 2 Edw 7 c 42 Hornsey School of Art v L Imonton Union Assessment 
Cfomrmttee and Hornsey Ot erseei s(1905) /OJ P PI 

f € & 7 Vict c 36 

R V Manchester Oiersee/s (1851) 16 Q B 449 

Leighton House Manayemeri Committee v Kensington Coryoratwn (1905) 
astam 8 Bating Appeal 1 

G) See i? V •Toned (1846j 8Q B /19 (Beligious Tract Society) 

(/) Koyal CoUege of Masw v Westminster Vestry supra at p 819 The 
Scientific Societies Act 181 (OA^Vutc 36) does not however prevent a 
dmwn upon dissolution among the members See Birmingham (Ohun h 
y 11849) lu vi J3 b65 R v Man htst^ Overseers supra But 
ft&to dissolutioii oHitemry and suontifiu institutuua see p 209 post 
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of its busmees (7) i bociptv otherwise entitled to exemption loses 
that right by suhletting its buildings ui some part of them {b) 
unless the occupation of the suboidinate ocr upiei is of such a 
character as to rendei him sepaiately lateable (?) The residence 
of a librarian or poiter on the premises of a society (A,), or the 
lending on one occasion only of a building for purposes other than 
those of the soc lety to which it belongs does not take away the right 
of exemption (/) 

425 The ceitihcate of the Begistiar of Friendly Societies (771) is 
not made conclusive proof of the other statutory requisites (n) having 
been complied with It merely is one of the seveial conditions 
piecedent which must all concur to give a right of exemption (0) 

To be entitled to the exemption a society must submit to the 
Registrar of Fiiendly Societies tin ee copies of its rules signed by 
the chief officer three members of the council or committee of 
management and the secretary (p) The llegistiar must either 
give a certificate ((7) on each copy that the society is entitled to 
exemption, or he must state in writing his reason for withholding 
the ceitificate If the certificate is granted one certified copy of 
the 1 lilts is returned to ^he society another retained by the 
registiai and the third sent to the clerk of the peace for the 
boiough 01 county in which the land or buildings claimed to be 
exempted is 01 aie situated (?) The rules aie filed by the county or 
borough council no fee being pajable for registration («) 

If alterations aie made in the certified lules of a society affecting 
the property or constitution of the societj, the alterations must 
within one month be submitted for ceitification by the Begi&tiar of 
iiiendly Societies, the society being m the meanwhile entitled to 


Scientific Societies Act 1843 (6 i < \ ict c 3b) 1 

(A; Purus v Iraill (1849) -J Lxch 344 Clarendon [inrl) v Sf James a 

estminster {Bector etc) (1861) 10 C B 806 ondon Library portions of 
premises let to other scientific societies) B v Boyal Medual and thirurgiral 
boriety of London {ISd'l) 21 J P <89 

(t) Jenner Institute of Preientt e Medtune v St Ceorges Hanoi er Square 
Assessment Cmimittee and Surieifor of Tates (1900) 69 I J (Q » ) 814 
r iiANNELL J at p 819 R V Mauri ester 0 er eers {1S51) 16 Q B 449 See 
St Anne estminsier {CJiu7 chitarden ) y Ltnnotan Society cf I ondon {lB5i) 3 
J &B 793 

(A;) St inne Westminster (Chur h wardens) t Imnaean Society of I ondcn 
$upra 

(l) R ▼ Brandt (\%o\) 10 Q B 462 4<1 

(m) This official takes the place of the barrister appointed to certif} the rules 
of friendly societies see Fiiendly Societies Act 1896 (59 & 60 Vict c 26} s 2 
and title Tbiendly Societies Vol XV p 129 

(n) As to the statutory requisites see p 204 ante 

(o) R V PococA; (1846] 8 Q B 729 By Phillips (1848) 8 Q B 746 For 
form of certificate* see Hornsey School of Arty Edmonton I riton Assessment Com 
mittee and Hornsey Oiersecrs (1906) <0 J P 121 123 

(f ) See note (m) supra 

(^) The fee payable to the Registrar for perusing rules and alterationa and 
gianting a certificate must not exceed one guinea (Scientific Societies Act 1643 
(6 & 7 Vict c 36) s 4) 

(r) Ihid fi 2 

Ibid Ijocal Gkivernment Act 1868 (51 & 62 Vict o 41) as 3 (xv ) 34 
>), 36 (1), 36 (1) 37,38(6) 
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Exemption 
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exemption A lefasal to ceitily the alteiation subiect to an appeal 
by the society depiives the society of exemption as from the date 
when the alteration came into opeiation(t) 

An ajDpeal by a society lies to quaiter sessions fiom a refusal 
by the legistiar to giant a ceitificate (w) Any peison assessed 
to any late from which a society is exempted may appeal fiom the 
decision of the registiar gi anting the certificate to quarter 
sessions (a) 

Wheie a society which his received the presciibcd coitifacate is 
neveitheless rated an appeal must be made as no reliance can be 
placed upon the statutory exemption as a giound fo refusing to 
pay the rate(i) Ihere is nothing to jirevent a local authority 
from rating a society even though exemption has been allowed 
for many jeais undei the ceitificate (c) 

Sect 2 - I ximi)tion funii Pioperty lax 

426 The extent to which buildings the propeity (d) of a litoiary 
and sc entific institution (e) are exempt fiom propeitj tax is deilt 
with elsewhere (y) 

Where the scientific oi literaiy puiposes of a society tend to the 
advancement of objects of geneial public utility such societj is a 
charitable institution (q) and as such its income is exempt fiom 
income tax under the Income lax Act 1842 (h) 

Seci 3 — hximption ftom Coipoiation Tax 

427 The duty imposed on the propeity of bodies corporaie and 
unincorporate to compensate the re\ enue foi the loss of probate 
(now estate) legacy or succession duties foi which such bodies 
escape liability is not payable m the case of piopeity appiopiiatcd 


(f) fecieiitific Societies Act 184o (b A 7 Vict c 3b) b 3 
(u) Ibid s 6 

(а) llid 8 6 As to courts of quaitei sesbioiis see title Magistrates H 

the order of the ses ions is good on the face of it the Kinp, s Bench Division 
will not interfeie on cerHojan [R v btaiey (18o0) 14 Q B ^69) As to the time 
within which an appeal must be made see Scientific Societies Act 1843 (6 7 

N ict c 36) 8 6 R y Pocock (1846) 8 Q B 7 ^9 

(б) Btrmmijham (Churchwar (€) s) Y iSAau; (1S49) 10 Q B 868 

(c) Ibid bee ilus^iell Jnstttutwn v St (riles %n the FitlUs 1 lairij (1854) 3 
D & B 416 

(0 The wora propeity m the Income Tax Act 1842 (5 A 6 Viot c 3o) 
• bl doe no* necessaiily impoit OTinership it means also appropi lation to the 
purposes of the institution (A/owttefcr V Mcidam [1896] A 0 600) 

(e) The essential idea con\eyed by the word institution in connection 
with such adjectives as liteiary and scientific is often no moie than a 
system scheme or aiiaugement by which literature or science is piomoted 
without reference to the pei sons with whom the management maj lest oi in 
whom the propeity appropi lated foi these purposes ma> be vested save in so 
far as these may be regarded as a part of such sj stem scheme or airangement 
( Manchester ( orporatton v Mc4dam supra per Lord Hersciiell at p 60 1 ) 

(/) See titles Charities \ol IV p 208 Income Tax Vol XVI pp 629 
630 

(i/) Beaumont Y O/iieim (1869) 4 Ch App 309 Royal Society of London y 
2homps<m(mi) 17 Ch D 40< fhomasY Howell L R 18 Eq 198 

(A) 5 & 6 \ict 0 36 88 68 Sched C see also ibid sched 0 r 3 s 100. 
Sched D s 105 and title Ch4Riiies Vol IV pp 208 209 
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&nd applied for tlie promotion of liteiatme science, or the fine 
a ha u) If mam object of an institution is the piomotion of 
science the existence of sul)Bidiary objects does not deprne the 
institution of the exemption (A) The piopeity of the Institution 
of Civil Engineeis is exempt (0 but not that of the Eoyal College 
of Surgeons of EnglancUw) oi the Koyal College of Suigeons 
Edinburgh (n) oi of the bocuty of Wiiteis to the bi^nct(o) 

Sect 4 — Lxemption fiom Reveision Duty I ndetelopul land 
Duty and Inclement T aluc Dutif 

428 Land or any inteiest in land held by a governing body 
constituted foi charitable pui poses including corporations sole 
universities colleges schools and othei institutions loi the piomo 
tion of liteiature science or ait is exempt from leveioioii and 
undeveloped land dut^ ^^hlle the land is occupied and used foi the 
purposes of such body similarly such Imd is exempt fiom mere 
ment value dutj \^hether it is occupied or used by such body or 
not (p) 


Part VI — Dissolution 

429 Three fifths oi any larger number of members may deter 
mine that an institution shall be dissolved either immediately oi 
at the time then agieed upon In such event all necessarj steps 
must be tahen foi the disposal and settlement of the piopeity of 
the institution its claims and liabilities accoiding to the rules oi 
if the rules are inapplicable then at the disci etion of the governing 
body (q) In the event of a dispute among the govoinmg bod> oi 
membeis the adjustment of the affairs of the institution is to be 
referred to the county court judge of the district where the principal 
building of the institution is situated The judge ma> make the 
requisite orders or if he finds it necessarj may direct proceedings 
to be taken in the Chanceiy Division of the High Couit(7) 

480 Upon the dissolution of an institution to \\hiuh the Act(e) 
applies the propeity remaining aftci all debts and liabilities have 
been satisfied, is not divisible among the membeis It must be 


(t) Customs and Inland Revenue Act 1885 (48 & 49 Vict c 51) s 11 (d) 
See also title CoRPORATioxs Vol Mil p 

(k) Inland Revenue Commisaioners V 1890) 15 App Gas 3J4 

\l) Ibtd affirming Re Inatitation of Ctiil Engtneera LUate Duty (1888) 
20a B D 621 0 A 

(w) Re Royal College of burgeons of Lngland, [1899] 1 Q B 8il ^ 

(n) Pulley {Surveyor of Paxes) v Royal College ofSwrgeona (1892) 29 Sc L B 620 

(o) bociety of Titers to the ox jnet 1 etxtxoners {\S%^) 24 be I R 27 

\p) Finance (1909 10) Act 1910 (10 1 dw 7 c 8) s (1) furthei title 

^ {g) Literary and Scientific Institutions Act 18 j4 (17 8^ 18 Vict c 112) 
8 29 

(r) Ihid And see title Oototy Courts Vol VIIT pp bbo 666 
la) Literary and Scientific Institutions Act 18o4 (17 & 18 \ict c 112) s 30 
See Re Dutton (1878) 4 Lx D o4 69 
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Trust 


^fivefJ fri rurne lindted institution cbosen b'V tbe niemle>ft of the 
diBflolMng in^hfuhon m in default by the roiint\ louif judge (0, 
nolwitlislindinj, lliat the inle^ confiin a pio\ision for the division 
of the piopeity of the hocut\ upon dissolution among the share 
holders (h) This rule does not appl> to an institution founded or 
established by the conliibulions of shaieholders in the nature of a 
joint stock company (?) 

As i liteiary institution ciriies on no busiitss, probably it 
cannot be wound up as in uniegisteied company (w) 


Part VII — Particular Institutions 

Sect 1 — Ihe British Museum 
Sub Sfct ] — Comtitutwn 

431 The trustees of the Biitish Museum (a) aie a corporate 
bodj , consisting of (1) official trustees namely the holders tor the 


(Q See note (r) p 209 ante 

(u) He Bristol A tJienasum (1889) 43 Oh T> 236 

(v; Literary and Scientific Institutions Act l8o4: (1/ d, 18 Yict o 112) s 30 
F g a literary and scientific institution founded and established by the issue 
of transferable shares entitling their holders to the pioperty ot the institution 
but beanng no dividend {Be Bussell Institution Figgins v Baghino [1898] 2 
Ch ^2) or an institution having a common propel ty arising out of the sub 
sonptions of members such property being held by numerous peisons in 
transferable shares ^Be Jones Cle^g v Llhson [1898] 2 Ch 83) In both these 
cases the dictum of Kay J in Be Bristol Athenceum supra at p 2o9 that an 
institution which was not a 3 oint stock company was not within the proviso of 
the literary and Scientific Institutions Act 1864 (li A 18 Vict c 112) s 30 
was commented upon with disapproval 

{w) See Be Bristol 4.thenoeu'm supra (a case decided on the Companies \ct 
1 802 (25 d- 26 Vict c 89) s 199) Be Jones Uegg y 1 lltson supra Be Bussell 
Institution Figqins v haghino supra As to winding up of unregistered 

companies see title Companies Vol V pp 04/ et seq 
(x) The British Museum was established in l/ou The stat (1763) 26 
Geo 2 c 22 which incorporated the trustees of the British Museum and 
vested the management of the museum in them authorised the purchase of 
the museum or collection of Sir Hans Sloane (for £20 000) and the Harleian 
collection of manuscripts (f ir £10 000) It further provided for the erection of 
a general repository for the reception of the collections mentioned above 
and all additions and of the Cottonian I ibrary for preservation for public 
use The necessary moneys were to be raised by lottery {ibid ss 24 — 49) 
The Cottonian T ibrary consisting of manuscripts and other wiitings was 
acquired by the nation with a number of coins medals and other ranties from 
Sir Bobert Cotton in 1/00 see stat (1/00) 12 & 13 Will 3 o 7 amended 
by stat (1706) b Ann c 30 Other special collections forming part of the 
British Museum include the Townley collection ( ee stat (1806) io Geo 3 
c 127; the Elgin Marbles (see stat (1815) Geo 3 c 99) and the Payne 

Kmght collection of coins medals etc (see stat (182i) 6 Geo 4 c 50) 
Among other important accessions to the contents of the museum may be 
mentioned the Boyal Library of printed books and manuscripts collected by 
former Sovereigns of the Realm from the time of King Henry Vll presented by 
George 11 (see recital to stat (1832) 2 & 3 Will 4 c 46) a collection of 
pain|mlets and periodical papers presented by George III (see recital to stat 
{1432) 2 & 3 Wi& 4, c 46) 0 library of 70 000 volumes and a collection of coins 
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time being of ceitam high ofhces of state, including the Aich bishop 
of Canterbury the Lord Chancellor, the Speaker of the House 
of Commons, and many other distmguished persons (y), (2) certain 
familj trustees representing the donors of the more important 
collections belonging to the museum (z) (3) a trustee appointed by 
the Clown (a) and fifteen elected trustees (b) 

432 On the death or retirement (c; of a trustee other than an 
ex offiao trustee oi a family trustee a new trustee to fill the yacancy 
may be elected by a majoiity of the ofScial family and ro^al 
trustees of whom at least seyen including the Aichbishop of 
Canterbuiy, the Loid Chancellor, and the Speaker of the House of 
Commons oi any two of them must be present The elected 
trustees do not take pait in such election {d) 

Family tiustees aie chosen by the respectiye families which they 
repiesent {e) 

433 The pimcipal ofiicial is the piiucipal libiaiian who is 
appointed by the Ciown fiom two peisons lecommeuded by the 
Aichbishop of Canteibuiy the Loid Chancelloi and the Speaker of 
the House of Commons or any two of them (J ) 

The nomm ition of the rest ot the staft is made bj the Aichbishop 
of Canterbuiy the Loid Chancelloi and the Speakei or any two 
of them (<;) 

Sub Seci 2 —loitets of the Iruateea 

434 Acts done oi oideia given by a niajoiity of the Biitish 
Museum tiiistees of vhoni it leist se\en aie piesent at a general 
meeting ba\e the same ellect as if done by the majority of the 
^\hole numbei of the tiustees (/O 

The tiustees may sue and be sued in then corpoiate name 
a common seal and make bye laws and lules for admmisteiing the 
museum and pieseiMiig the vaiious collections (t) They may iii 
the salaiies of and suspend or dismiss ofliceis and servants 0) 

and medals etc presented by George IV (see lecital to stat (1832) 2 &. 3 Will 4 
c 4b) In 1 f6d Old Monta^^u House Great Eusbell btreet Bloomsbmy sub&e 
quently known as the British Museum was vested in the museum trustees foi 
the purposes of a general repository (Private Act (1755) 28 Geo 2 c J see 
stat (1753) 2b Geo 2 c 22 s 21) The acquisition by the trustees of other 
lands for the enlargement of the museum was authorised by later statutes see 
stats (1824) 5 Geo 4 c 39 (1839) 2 A 3 Vict c 10 British Museum (Puichase 
of Land) Act 1894 (67 & 68 Vict c 34) 

(y) Stats (1763) 26 Geo 2 t 22 s 4 (1824) 6 Geo 4 o 39 

U) Stats (1763) 26 Geo 2 c 22 s 4 (Cotton Harlej and bloane families) 

(1806) 45 Geo 3 c 127 (To\\nle> famih) (1816) 66 Ceo S c 99 ^Eail of 
Elgin) (1824) 5 Geo 4 c 60 (Pa>ne Knight family) 

(а) Stat (1832) 2 &^Vlll 4 c 46 

(б) Stat (175 •>) 26 Ge > 2 0 22 s 4 The fifteen tiustees aie nominated bj 
the non elected tiustees 

(<f) Origmallv the tiustees were appointed for life but by stat (1824) 5 
Geo 4 c 39 they were empowered to retire 

(d) Stat (1753) 26 Geo 2 o 22 s 4 stat (17u4) 27 Geo 2 c 16 c 8 

(e) Stat (1758) 26 Geo 2 o 22 ss 5 8 

(/) Ibid s 16 

ig) Ibid 17 

ih) btat (1(^4) 27 Geo 2 c 16 s 3 

(») Stat (l/o3j 26 Gen 2 o 22 14 15 

ij) Ibid s 1 j 
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435 The trustees of the Butish Museum have power to pur 
chase take hold and enjoy an 3 gifts grants devises and bequests 
of lauds and any inteiest tbeiein and any money charged theieon, 
and to aiise from the sale of lands and to any value and amount (&) 

436 Duplicate woil s objects or specimens not required for the 
purposes of the museum ma’v vith ceitam exceptions (1) be given 
a\\a 3 l)y the trustees (m) The tiustees or any ^l^eof them mav 
ev hinge sell oi dispose of inj duplicates of punted books medals 
coins or other curiosities and lay out the moneys aiising from a 
sale m the puich ise of othei things required foi the museum (n) 

Any seven oi inoie of the tiustees including the Aichbishop of 
C inteibiny the Loid Chancellor and the Spevker of the House of 
Commons oi anv two of them ma^ at a meeting specially convened 
for the pill pose oidei that any ai tides in the museum which they 
consider unfat to be preseived shall be exchanged foi manuseiipts 
books medxls coins statues oi otliei things more suited in their 
opinion to the existing collections oi mav diiect them to be sold or 
disposed of (o) 

437 Owing to the extension of the literal y science and art 
departments of the British Museum fuithei housing space was 
requiied and the tiustees were authorised with the consent of the 
Treasurv C ommissioneis to remove ceitiin collections ( j)) to the 
Natural Histoi > Museum then being eiet ted at South Kensington (q) 

The tiustees of the Biitish Aluseum weie fuithei aulhoiised 
subject to the same consent to deliver all or an^ of the pictures 
belonging to them to the trustees and directois of the Nitional 
Galleiv or to the trustees of the National I’oitrait Galleiy (/) 

The tiustees of the British Museum mav with the consent of 
the ITeasuiy leinove newspapers and other punted mattei which 
appeal to he i arelj lequiied foi jiublic use to a building at Hendon 
elected to piovide the necessai y stor ige sp ice The newspapers 
and printed mitter so removed must be made available for public 
use at the piesent Biitish Museum buildings on due notice being 
given (s) 

(/) Stat 26 Geo 2 c 22 e 14 (lands not exceeding, m jeirU value 

£600) (1624) ) Geo 4 c (liuds of any value) Piioi to the later Act a 
of the produce of lind loi the British Museum was void {British Mu8e\Lm 
(i ruate^s) v 11 hie (18^6) 2 Sun & &t 694) 

{IS The exceptions aie duphcite works m the Eoyal Libraryof George I'V or 
in tne Oracheiode GrenaiUe oi Bankwan Librarie‘=« and objects presented to 
the mu eiim for use ind jupservitiou therein (Briti h Museum Act 
(41 A 42 Virt c ^5) s 5) Que tions as to which collection any paitioulii 
object in the Biitish Mu euin bilon^s die deteimmable finally bj the tiustees 
\%hX(l s 1^ 

{m) Ihd B > 

(n) Stat (1 bO 7 Gt J > c 18 
(o Stdt (1807) 47 Geo 3 soss 2 o 36 

(jt^ Namelv collections belou^in^ to the following departments Zoology 
Geology and Paleeontology Aiineralogy and Potany 
(y) Biitish Museum Act lSr8 (41 A 42 Vict c )j) s 1 
(r) 111 1 8 2 As to these institutions seep 213 and note (a) %hd 
(«) Bnti^h Museum Act 1 (2 1 d\v 7 o 12) s 1 
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Sub Sect 3 — Pnvtleges of th Museum. bkot l 

438 A printed copy of e\ery published book and -of every The British 
subsequent edition containing alterations must within a certain Museua 
period after publication be delivered on behalf of the publisher at RighuT 
the British Museum (t) Ihis provision does not apply to books copies of 
first published in a foiei^^n counti} and aften\aids copyrighted 

within His Majesty s dominions (?() 

The Biitish Museum is exempt fiom the juiisdiction of the Exemption 
Chanty Commissioneis (j ) from Chant- 

Lands vested in the tiustees of the Biitish Museum aie exempt 
fiom propel ty tax (k) Exemption 

Slci 2— I he National Gallin/ from property 

Sscr 1 — (.onaUtuti n 

439 The National Galleiy was established in 1824 \t) The constitution 
governing body consists of (1) ten trustees who aie honoraiy and 

(2) a director appointed foi five jeais who is a salaried o&cialwith 
a seat on the boaid(v) Both the tiustees and the director aie 
appointed by the First Loid of the Tieasuiy (a) 

440 The Commissioneis of His Majesty s WoiXs and Public Acquisition of 
Buildings aie empoweied statute to acquiic by pui chase or othei 

wise by agreement (6) lands foi the enlaigement or improvement of National*^ 
of the N itional C alleiy (c) In the exeicise of this power the Lands Caiiery 
Clauses Consolidation Acts (d) are made to applv except in so far 
as they relate to the purchase of lands otherwise than by agiee 
ment (c) Ihe consent of the Tieasuiv to any purchase is Consent of 
necessaiy (^) The convey xnce or xssignment of the lands pur ireasury 
chased IS made to Ills Majesty hib hens and successois (/) No stamp duty 
deeds bonds oi othei instruments made by to or with the Com 
mi&Bioneis foi the above purpose aie subject to stamp dutyQjf) 


( t ) See ( opyn^ht Act 1842 (o & 6 \ict c 4o) s 6 and title Cop Y iUGiiT AND 
I ITEEARX Propi Rr\ Vol VIII pp 1/4 176 and see 16 / d p 141 note(j) 
(w) Intern itioiiil Copyright Act 1844 (7 & 8 'V k t c 12) s d 
(i) Charitable liusts Art 18)3 (lb A 17 Vict c 1 )<) s 62 Chaiitible Trusts 
Amendment Act I 860 (18 A 1^ Vut c 124) s 47 Ab to the imisdiction oi 
Chintv Commi sioners see title Ch artties >ol IT pp ^02 et saj 
(/f) See title Income Tax Vol \.M p (20 
(a;) By a Iiea ury Minute Mth March IS 4 

(?/) Ihtd Treasury Minutes 2 <thMaich I 80 ) 2bth Apiil 1894 The Tate 
Callerv is a branch of the National Gallery and is governed by the same board 
The National lortiait Gallery is a sepaiate organisation established bv a 
lieasury Minute 2 nd Decembei 1856 and governed by a board of trustees 
and a director appointed by the Jbiist I ord of the Treasury 
(a) title CoNSTIlUlIO^AL Law Vol VII p 101 
(?) As to compulsoi y purchase seep 214 jjost 

(c) National Gilleiy Inlirgement Act 1866 (29 A 30 Vict r 83) s 16 
lowei to acqime land foi the N^.tlon^l Portiait Galleiv wis conferred by the 
National Poitiait G-illei^ Act 1SS9 [o^ A 5o Vict c 25) See also the National 
Galleiy and St Jam< e a Paik Act 1911 f 1 & 2 Geo o c ^3) by which certain 
lauds heietofore used for the purposes of George s Bairack aie to be appro 
pnated for the purposes of the National Galleiy and the National Portrait 
Oalleiv 

(d) See title ComplTsory Purchase 01 1 and and Oomifnsaiion Vol VL 
pp 1 et aeq 

(«) Natumal Galleiy Enlargement Act 1866 {2d & 30 Vict c 83) 8 20 
(/) JM a 21 
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Litekart an» hciEfmrio Institutions 

Conveyances assignuieutB, and other deeds and instruments 
com eying or assigniiig land for the abo\e pui poses must be 
enrolled (h) 

beveial statutes have been enacted enabling lands to be com 
pulsonlj acquired for the National Gallery (il 

441 The board has contiol of the subsidy annually voted by 
Paibament for the pui chase of pictuies, and also of the various 
funds which have from time to time been granted foi the same 
purpose 

Stjb Sect 2 — FouerB of Trustees and Directors 

442 The trustees and diiector of the National Galleiy, oi any 
thiee or more of them including the diiector at a special meeting 
foi that purpose ma> from time to time with the consent of the 
Treasury Commissioneis older the sale of certain pictures and 
works of ait foi the time being under the caie of the trustees and 
directoi and ^^h^ch they adjudge to be unfit or not lequiied as 
part of the national collection This piovision does not apply to 
works bequeathed oi given to the nation The sale must be by 
public auction and copies of the ordei to mike the sale, and of the 
Treasury s consent must be laid on the table of both Houses ol 
Parliament six weeks piioi to the sale(/) The pioceeds of saleaie 
payable into the Exchequei and foim part ot the Consolidated 
Fund (1) 

443 Pictuies and works of iit gi\en or bequeathed to or for the 
benefit of the public or nation in tlie absence of a contrary pro 
vision by the donoi or testator vest m and are under the care of 
the tiustees and diiectoi of the National Gallery In case of a 
bequest the trustees and director may select the pictuies oi woiks 
of art which they deem fit to become pait of the national collection 
The remainder of the woiks compiised in the bequest in the absence 
of a contiary provision will foim pait of the residuary estate of the 
testatoi (m) 

444 \n^ two 01 mou of the tiustees with the diiectoi of the 
National Galleiy present at a meeting specially held for the pui 
pose may fiom time to time authorise the loan of any pictuies or 
works of ait belonging to them oi under then control to authorised 
public gallei es (n), for such time and subject to such conditions as 

Ut) National Galleiy I nlargement Act ISbb (29 A 30 Vict c 83) s 2/ 

(♦) National Gallery Enlaigement Act 18b6 (29 A 30 Vict c 83) National 
Gallery Enlargement Act 18b7 (10 A 31 Vict c 41) National Galleiy 
(Purchase of Adjacent Land) ^rt 1901 (1 Fdw 7 r lb) 

(jfe) National Gallery Art 1 Sib (19 'fc >0^lct c 29) s 1 

(0 Ihxd s 2 

(7n) Ihid 8 3 As to remm ion of death duties on bequests of national 
scientiho oi histone interest see titles Cn^RiriEs \ol IV p 206 Estatf 
AVD Othfr Death Duiibs ^ol XTTI p 182 and see tbtd pp 202 214 
2ol 252 

(n) National Gallery (ruaii) Ail 188-1 (46 & 47 Vict c 4) s 2 The 
] nbli galleiica auihon ed ]\ tlu \ct ire galleiits sitimte in the United 
kingdom belonging to oi uiiler the tontiolof Government oi anv municipal 
authority or of any societv or bod> appioved by any two or moie of the said 
tiustees of the National ( allery together with the director {ihtd s 6) The 
cvprcssiou municipal authority is also defined in the same section 
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they may deteimme at the meeting The net pi^ofits deiivpcl 
from any exhibition of piotmes or woik<? of ut it anv galleiy to 
which such a loan mi) he midt must be dev ok I alto^jtthor to the 
promotion of science and iit ( p) 

Pictures and woiks of ait acquned by the tiuskis ind diitctor 
under any gift or bequest may not be lent uikIli the statutoi y 
powpis until the expnation of fifteen yeais fioni tlie date of 
acquisition (7) and ^^llele any such gift 01 bequest is made 
conditionally on the ai tides being kept togeihoi or on teinis 
inconsistent with a loin the statutoi y powers of lending aie not 
exercisable for twenU hvt \ears from the date of acquisition (i) 


(0) National Gallery (I oan) Act 1883(46 14 \ict c 4) s 3 
f y) Ibid The Act does not state by whom the profits aie to be so applied 
(7) Ibid s 4 
(r) Jbid 
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Part I — Nature and Constitution 

StcT 1 — Nature 

445 loan society is an institution for establishing loan funds Nature- 
for the benefit ot the labouiing or industrious classes the repayment 
of the monejs lent usually being made by weekly instalments (a) 


(a) Loan Socirties Act 1S3^ (5 A 6 Will 4 c 23) preamble and s 1 Loan 
S)ueties Act lb 10 (o A 1 Vicl c 110) s 3 See Sched J jt the laiei Act 
(lefeiredtom tin title wheie the oiitext permitu as the A t ) for schema 
ot I ©payment by instalments 



218 
SICT 1 

Nature 


Formation 


Acts must be 
done by 
officers 

enabled to act 
for society 
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The object of a loan society is in most oases to afford assistance to 
members onlj but its operation need not be so restricted (b) 
Indeea the orig^inal intention of the Loan Societies Act 1886 (c) 
appears to have been to encouiage societies of a semi chaiitable 
type but these are now almost wholly superseded by the mutual 
societies termed Fi lends of Labour 

Loan societies certified undei the Loan Societies Act 1840(d) 
(m this title leferred to as “ the Act ) are entitled to certain 
benefits (e) Wheie not otherwise expressed the woid society in 
this title applies to such certified societies only 

Sect 2 — Constitution 
Sttb Sect I — Jn Ceneial 

440 Any numbei of peisons not less than three may establish 
themsehesas a loan society (/) But to obtain the benefits of the 
proM^ions of the Act {g) the rules of the society must be certified 
deposited and enrolled as theieby directed and this applies in 
the case of a societ\ alieady established and of one about to be 
foimed (//) 

447 A loan societj is not a coipoiation and theiefoie every act 
of an undissolved loan society must be done not by itself, but 
by or in the name of the treasuiei trustees secretary or some 
othei officer enabled to act for it (i) 


(h) P V Scott (1844) UL J {u c)70 i2 
fc) o & 6 Will 4 c 2i) 

(t/) 3 (SL 4 "Vict c 110 lepedliiig and supeiseding the I oan Societies Act 
1836 (o A 6 Will 1 c 23) The Loan Societies Act 1840 (3 A 4 \ ict c 110) 
was passed as a temper iry measuie but was made perpetual by stat (1863) 
^6 & ^ i \ let c ob As to the illegality of a loan society having for its obiect 
the gain of individual members and not ie*,it>teied under any Act see Shaw 
V Ae/iion (1863) 11 Q 33 D 663 C A lie J li mas Ljo parte Popphton (1884) 
14 U B D 379 and title OoMiiMES \ol \ i)p <6^ 

(c) Loan Societies Act 1840 (3 A 4 Vict c 110) s 3 It ib difficult says 
the Chief Eegistrai of hnendly Societies in his Pepoit fii 1905 p 4 to 
perceive the use of the 1 oan Societies Act of 1840 (3 A 4 \ict c 110) under 
which ii few societies are certified each year The Act is obsolete and the 
societies which avail themselves of it serve no useful puipose as they ore a 
foim of antiquated friendly odcty Ihtir piincipal business being money 
lending Iho Act contains reftieiicos to the usmy laws which have lon^ 
been lepealed a fate which lui^ht well oveitake the piinnpal Act without 
much regret Notwithstundin^ the special authority dated 16th Maj 187( 
^,1 luted by the lieasuiy f >i the registry of societies under the Iiiendlv 
^duties Act 1896 (o9 A 60 Vict c 2o) fur the expiess puiposo of inakiii^ 
loans (see title Arienulv Socjijijs Vol XV p 16o) a few societies are 
certified annually under the ^ct In 1910 foi example foui societies were 
certified under tne Loan Societies Act 1840 (3 A 4 Vict c 110) (information 
received at the Central Office as to which see p 219 post) ihe expression 
money lendei in the Money lenders Act 1900 (63 A 64 Vict c 51) does not 
apply to loan societies ceitified under the T oan Societies Act 1840 (3 A 4 Twt 
c 110) (see Money lendeis Act 1900(61 t64 Vat c )1) s 6(b)) 

'/) I oan aiocietiefl Act 1840 (3 A 4 Vict c 110) s 8 
gj 1 uan Societies Act 840 (3 A 4 Vat o 1 lU) 

A) liiU a 3 see p ^13 put 

li) Y Itmiior '^imeY [1904] 8 l B <101, 6<*J CA 
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448 The tiufitees 01 tiuetee for the time being of a society 
Bie authorised to bring or defend any ciiminal or civil suit con 
cerning the propeily or any claim of such society They or he 
may sue and be sued in then proper names or name as trustees or 
trustee of the society without further desciiption(A,) The death 
of a trustee or his iemo\al from office does not entail the discon 
tinuance of any proceedings which may be pending Such 
proceedings may be continued by or against the succeeding tiustee 
or trustees (Z) 

449 Treasuiers and olhei peisons entrusted with the leceipt 
or custody of any money or secuiities for money belonging to a 
society must enter into a bond with suietiee given to the trustees 
or trustee toi the time being of the society for the faithful execu 
tion of the tiust, in the sum of money required by the rules (m) 
In case of foifeiture the tiustees or tiustee may sue on the bond at 
tlie cost ot the society No bond oi security so giyen need be 
stamped (?i) 

Stfl SicT 2^Jmh8 

450 The poweis and spheie of action of a society depend 
upon its lules, which must be regarded as its memorandum of 
association oi charter (o) The lules so far as they aie not con 
trary to a statute aie binding on the members and officeis of and 
the persons receiving loans fiom the society and their repie 
sentatives and on parties who become suieties for the repayment 
of any loan (p) Such persons and paities aie deemed to have full 
notice of the eni oiled lules, upon eniolment and entry in the 
Botict} s books {q) 

451 To secuie the benefits of the Act(0 thiee copies of the 
rules and amendments of rules of a loan society must be submitted 
to the Cential Office of the Eegistry of Iriendly Societies (») 
If satisfied that they are in confoimity with the Act(r) the 
registrar (t) ceitifies them returns one copy to the society 
sends one to the county council (u) for enrolment and retains the 
third The rules take effect from the date of certificate not of 
enrolment (v) 

k) Loan Societies Act 1840 (3 A 4 Vict c 110) s 8 

l) I hid 

m) Ibid B 12 For form of bond see ihd Sched D 

n) Ibid B 12 

o) Ennidkillen Loan Fund Society {Treasurer) v Green [1898] 2 1 B 10 
112 113 

(p) Loan Societies Act 1840 (3 & 4 Vict c 110) s 7 

(q) Ibid see note («) infra 

I Loan Societies Act 1840 (3 & 4 Vict c 110) 

See title Friendly Societies Vol XV p 129 
Ibid note (r) 

(u) Formerly a copy of the rules was required to be eni oiled by the clerk of 
the peace for the county city or borough wherein tiie society was formed 
with the rolls of the session of the peace m his custody (^xian Societies Act 
1840 (3 & 4 Vict c 1101 8 4) This business was in 1888 translerred to the 
county council (Local Government Aot, 1888 (61 & 52 Vict c 41) a •d (xv ) 
see thid ss 31 35 (^ 36 38) 

(v) Bradbvrne y Whitbread (1843) 6 Man & G 439 a case decided on the 
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462 All lilies in force foi the time being for the management 
of a bocietj dul^ eiuolltd mus^ be enteied in a book to be kept by 
an ofticei of the society appointed foi that pm pose The book must 
be open to the inspection of tlie members and of peisons leceiting 
loans fiom the society (a) 

453 In all cases the entij of the lules in the socutj b books or 
a tiinscript deposited with the county council or a true copy of 
such tianbciipt examined with the oiiginal oi the copy cerlificd 
l)> the registi ir aie leceived as eMdence of buch lulcs and no 
ciitio)a}i ma> be bionght oi allowed to lemove an> uch ruleb into 
any couit of lecoid (h) 

Copies of transciipts deposited with a count> council must be 
supplied on payment of no othei fee than the actual expense of 
copjing (c) 

454 Rules may not be altered rescinded oi repealed except at 
a general meeting of the membeis of the society Ihe meeting 
must be comened by wiitten oi punted notice signed by the 
Sfcietaiy oi piesidcnt or othei piineipil oflicei oi cleik of the 
society in i^uibiiance of the lules oi in puisuince of a icquisition 
for that puipose signed by thiee oi moie membois ot the society 
The notice must be sent by post oi othei wise to eveiy member of 
the society seven cleai days at least befoie the day api:)ointed foi 
the meeting Subject to these conditions alteiations oi repeal of 
rules maybe made with the concuiience of the majoiity of incm))eifl 
then present (d[) 


Part II — Administration 

Slot 1 — In General 

455 Moneys securities for money and chattels belonging to 
a society must be vested in a tiustee or tiustees for the use 
and benefit of the society and its membeis according to their 
inteie8t8(r) On the death lesignation or removal of any trustee 
or trustees such pioperty vests in the suiviving or succeeding 
trustee or trustees for the same interest and subject to the same 


repealed Loan Societies Act 18 j ( o A 6 Will 4 o 23 ) s 2 which is similar 
to the Loan Societies Act 1840 (3 & 4 Vict c 110) s 4 In the case cited 
the rules had been enrolled befoie action brought on an unstamped note given 
as a security for a loan but after issue of the note 

Loan Societies Act 1840 (3 & 4 Vict o 110) s 7 
Ihd As to ceritorart see title Crown Practice Vol X p 155 
(c) Loan Societies Act 1840 (3 <& 4 Vict o 110) s 7 Copies aie not subject 
to stamp duty (tM ) 

{d) Ibid a 6 As to fees payable to the registrar in respect of any amend 
ment of rules see tb%d s 6 As to certifying amendments of rules see p 219 
a,nt€ 

(«) Loan Societies Act 1840 (3 & 4 Vict o 110) e S. 
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husts, Without assignment or conveyance ( t ) and foi the purposes 
of all ciiminal oi cuil pioceedings is dttmed to l>e the piopeity ot 
the tiustees or tiustce toi the time being of the society in then or 
his names oi name without fuithei dfsaiptiont^/) 

456 A society ma> i sue a debentuie foi eveiy sum of mone} 
deposited with it otheiwise than by w ty of ^^ift Legistiation of 
the debentuie in the books of the society is iiecessiu (//) 

Debentures aie chai^^eible only on the capital iiid piopei > of 
the society A tieasuiei tiustoe oi othei oilicei of a society 
Bubsciibing a debentuie is neither in peison nor m piopeiU 
individually lesponsilile lor the piMiient of the simo oi an^ 
inteiest then on unless in the instrument or by wilting at the loot 
or on the bick thereof he apices to be so liable Sudi declaia 
tion would appl'^ onl^ to the specihc sum guaianhed (?) 

Ihiee calendir months aftei the death of a deben uie holdei 
depositor oi othei claimant entitled to receive ai)\ sum not exceed 
ing JL50 out of the funds of a society the trustees may if satisfied 
that no will was inide or left b> the deceased and that no letters 
of adninistiation of Ins eliccts have been or will be taken out 
pay the ix^urey m question to any person appearing to the trustees 
to be the peison or one of the persons entithd under the Stitutcs 
of Distribution (/ ) to the effects ot the deceased intestite Such pa\ 
merit is \alid and effectual a^^ainst the demuid of an} oilier rerson 
claiming as next of kin so far as the funds trustees or officers of 
the society are concerned But the next of kiii aie not thcieby 
debarred fiom recoaeimg the money from the peison to whom it 
has been pud (/) 

457 llie tiustees of a society must annually cause an abstiact 
of the society s accounts to be made out up to the list Decembei 
with a statement ot the effects and li ibilities of the society and a i 
estimate of the cleai net piofit oi loss up to thit peiiod TIk 
abstiact statement and estimate must be diawii up in such forms 
and contain such pai^iculirs as miy be required l)y the 
registrar (7n) A society refusing or nCj^lccting to deliver in 
account lb liable to a penalty ot t50 iccovtiabJe in a suit b} the 
registrar against the trustees of the socitty Where judgment 
IS obtained in such suit execution c in issue only against the piopcity 
of the society in the hands or under the control of the trustees 
and not against the trusties per si n illy (n) 

(/) Loan Societies Act 1810 (1 4 "V i<t c 110) s 8 

(/) Ibtl 

(A) Ibid s 9 

(t) III I 8 10 As to debentures under the Companies (( on olidition) Act 
1908 (8 tdw 7 s 09) see title C ompan^ies Vol V pp M5etsei 

{k) As to which see title Dlsient axd Disiuibuiion Vol "VI p 16 

{1) Loan Societies Act 1840 (3 A 4 \ ct c 110) s 11 As to dispensing with 
letters of administration see title L keclioks and Admimsj i vrop-s Vol vIV 
p 191 

(m) I oan Societies Act 1810(3A4Vict c 110) s 27 Fncndh Societies 
Act 1896 (o9 & 60 Vict c 25) ss 2 6 and see title J?RI^^DL\ bociBilES 
Vol XV p L3 

(») Loan Societies Act 1840 (3 & 4 Vict c 110) s 27 As to execution 
generall} see title LxEOUriON Vol XIV pp I et eeq 
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458 JieVenfcureB la&ued bv a sonety aie nil IialJe to stamp 
diiiv J)i parliamentaiy impositions (i) Similiily notes signed foi 
the lepayment of any loan made under the Act (p) receipts or 
entries in any book of leteipt for money lent or paid, drafts and 
oiders appointments of and othei in«^tiuments required to 

be made by the Act ( 2>) oi by the rules of the society are not 
chargeable \vith stamp dut> (^/) A note issued after ceitification 
but pi 101 to enrolment of the lules is exempt from stamp duty 
at any rate if the lules aie eniolled befoie action brought on the 
note (?) A note not made in iccordance with the provisions of the 
Act(p) requiies to be stamped (s) 

Si ct 2 — I cans 
Sier 1 -^Granttvg of loani, 

469 A society not lend to any peison at the same time 
a sum greater than No second oj other loan may be made 

0 the same person until the foimei loan has been repaid (t) 

1 he trustees may requiie fioin any peison applying for a loan 
from a society payment of a sum specified in the eniolled rules 
not exceeding Is bd for the foim of applicition and for the 
expenses of making mquines into the chaiactei and solvency of the 
applicant and his pioposed sureties Such sum is not repayable 
though no loan be gi anted The inquiries refeiied to must be made 
AM thin fouiteen days fiom the date of the leturn to the society s 
office of the foim of application duly filled up in accoidance with 
the rules (if) 

The sum of Is bd (a) ind the sum pud b> way of interest (6) 
co\ei all ch uges which may he made bj the society for the following 
items namely (1) cost of incj[uiry(c) (2) cost of execution of note {d) 
(3) purchase of boiiowei s pass book and copy of lules and all other 
books papers and things which he is lequiied by the society to 
have and (4) the cost of all business connected with the granting 
of the loan (c) 

!a I oan Societies Act 1840 (3 dL 4 'V ict c 110) s 9 
Loan Societies Act 1810 (3 A 4 Vict o 110) 
g) Ih%d 8 14 
r) Ibid 

8) Bradhurnev Whitbread {lb43) 5 Man A G- 4 9 

t) Loan Societies Act 1840 (3 & 4 Vict c 110) s 13 Compare the cone 
eponding provisions for loans under the Friendly Societies Act 1896 (u9 & 60 
vict c 26) 8 46 Bee title Friendly Socieiies Vol XV p 165 As to 
usurious loans by a society Burbidge v Cott^ (18ol) 21 L J (ch ) 201 
Siher v Bame8 (1839) b Bing (n c ) 180 approved in Cuihtll v Kingdom 
(1847) 1 Exch 494 604 (loan by building society) 

Loan Societies Act, 1840 (3 & 4 Vict o 110; s 20 
a) Jbid 
hS Ibid B 22 
n See the text eupra 
a) See p 223 post 

e) Loan Societies Act 1840 (3 & 4 Vict c 110) s 23 Any elerk officer 
agent or servant of a society who by any device directly or indirectly know 
iDgly and in consiideration of granting a loan obtained from a borrower or any 
surety payment of any other sum ^n was allowed by the Act, ly way of 
eiuurge contributioa liquor ticket or for making any inquiry giving any 
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Aeociety ispiohibited fiom leceiving from any boiiowei any suui 
by way of instalment or otbeiwisa (/) befoie the actual advancing 
of the loan 

460 It 18 illegal foi a society to cause applicants foi loans 
to ballot for piecedence or in any ^\a} to male the giaiiting 
of any loan dependent upon chance lot oi oihei gamldmg device 
A society which offends against this lule forfeits all the benefit of bbe 
piOMsions of the Act ( /) 

Sub fciCT 2 — Repayment 

461 The trustees oi trustee of a society are authorised at the time 
the loan is made to exact fiom evoiy boiro\^er discount as specified 
by the eni oiled rules not exceeding 12 pei cent pei annum (//) 

462 The tiustees maj also ie(eive repayment by instil nentb at 
the times and in maiinei prov ided b> the rules but the farst lustalmt nt 
may not be paid soonei than the eleienth da> aftei the date of the 
loan(i) The time and manner of pa>ing mstaljcients must be 
taken into account m the calculation of the inteiest to be paid(/) 

A society may take a note of hand for the whole amount lent 
and recover upon i^ the amount lent oi the balance lemaimng 
due immediatel} on failure of the payment of any instalment 
without being liable on that account to au> of the foifeituies or 
penalties imposed b> any stitute lehtiiig to usuij { 1 ) 

No fine 01 penalty may be imposed Ia the rules of a sonety 
for any iiregulaiity in making payment of the instalments of the 
loan except by requiiing the balance then owing oi any part of 
it to be paid eithei iminediaklj oi within such time as may bo 
allowed by the rules (m) 

463 The instalments and lates of iiiteie&t payable on any 
loan made by a eocietj aie regulated b> the Act (a) Anj one of 
the schemes in Schedule L to the Act (a) may be adopted and 


notice wilting or sending an\ letter or foi an) othei puipose rendered 
himself liable to the penalties of usuiy ihis rule ipplied whether the ovei 
chaige was made foi the benefit of the paity making the overcharge or foi 
the benefit of the societ) or of any other person (I oan Societies Act 1840 (J t 
4 \ ict c liy s 23) Owing to the lepcal of the usury laws this provision m 
lueiiective See title Monlx andMonxv Ii ndi^o 

( / ) Lxcept the sum of Is 0 / oi les foi the form of application and expensf s 
of mtpury (I oan Societies Act 1S40 (o X 4 \ i t c 110) 21) 

{{/) Ihii s 24 see /i v Sr )/i(lSll) lu I J (m c j iO But au unlimited 
mutual society icgisUitd undti the ( onipanies (Consolidation) Act 190S (S 
Tdw < c bO) tht ol )((t cl winch i toicceive subsciiptious hoiu its membei 
and make idvauuf s to tliem on bccimties and ultima tt ly to divide the piofits 
IS not lendeieil iUh^^ il undei tbo J oitei> \cts fiom the f ict that it selects b/ 
lot the membeis wiu aie to loceive advances (H a/Zz/n/yo/t/ v Mutual Society 

« 6App Gas bSo and to title Comianii-m \ol V p o47) and see also 
AMING AND WAaERI^G ^ ol XV pp 299 et seq As to boiid mvestmenb 
companies see Assuiauce Comp mies Act 1909 (9 Ldw i c 49) s awd tl*-® 
Companies \ol \ p CM uote(/) 

111) Loan ^ocietn s Act 1840 (3 <1 4 \ ict c 110) s 21 
(•) lUd 
(k) rbtd 

(/) II id 8 -.1 S 0 title Monf\ M »NrY LiNIl u 
(m) Loan *^0 letles A. t 1810 (J Ac 4 Vltt t llU) 4 ^ 

{n) ^ I* aeei/W '^ched h 


Skct 2 
Loans 


T cans by 
ballot illegal 


PiB( ount 


1 tpayment 
by instal 
ments 


Note f f hand 
f r whole 
1 in 


No fine*? 
allowed for 
irregularity in 
paying 
instalments 


In talmcnts 
and interest 
rCtgUlated by 
the Act 



224 


Loan Socibtifs 


Sect 2 
Loans 

Rules contun 
in{, schemt, 
not set 
forth m the 
Act 


Entries to be 
niTi Ic in 
b( iio\\( 1 s 
pass bo 1 


Notes for 
reply mtiit of 
loans 


Securities n 1 
tr insfor iblc 


Siuinnary 
juris licti ii 

Froceduie 


when adopted must be fully and cleaily set forth m the rules of the 
feocietv stating the actual number of shillings and pence taken by 
way ot inteiest for every loan to) 

Eulcs wl ich contain a scheme diffeiing from all the schemes in 
Schedule I may not be certified bj the legistrar (p) until a certificate 
has been obtained fiom the actu ir} to the National Debt Ofl&ce to the 
eflect that the late of interest proposed to be taken including therein 
all cliai v^es except the sum of Is 6 d for the form of application and 
expenhts of lnqull^ is not greater than is allowed by the Act {q) 

464 It must be expiessly stated m the enrolled rules of every 
socielvtbit 111 entr> must be made in the borrower s passbook 
of e\€i\ payment made to the society by the boiiower including 
the pigment made tor inquiries Entires must be made in 
a^^coidiiice with the iule( 7 ) 

465 Notfs foi the 1 epaj ment of loans signed by boi rowers or 
suietips must be made payable to the treasurer foi the time 
being ot the society (s) and any society may add to or embody in 
such note the allegations made by the paiiies respecting then 
piop^^ih h allegations if made under the hand of a party being 
admissible in evidence against him in any proceedings under the 
Act (0 

466 Notes of hand bills oi other secuiities foi the payment of 
mone> tiken bj a society aie not transferable by mdoisement oi 
otherwise nor ma\ they be sued upon except by the treasurer or 
tuibtecs of the society to which they have been made (u) 

467 If the boiiowei fuls to repay the loan or any part of it 

after a pioiiei demand m wilting has been made by the ticisuiei 
of the society he nia> bo summoned before a justice of the peace 
and oideied to pav the sum foi which he is liable with costs not 
exceedm^^ (a) 1 his summaiy luiisdiction is apparently lestiicted 

to authoiisf d ad\ auecs {b) \n unauthoiibed loan is not necessarily 
illegal 01 iiiecoAei ible though theie may be some difficulty if the 
note is unst imped But such a loan is not recoveiable in a court 
of summaiy juiisdiction (c) 

(o) Lo iTj S H Ktie Act ISIO (3 4 Vict c 110) s 22 BeeiftZ Sched 1 

As to (eitifMng seep 219 anfc 

(/) T oin ‘^oviotics Act lb40 (3 & 4 Vict c 110) s The charge for the 

actud^^ ft ceicifi ate is one guinea (tZt / ) 

(r) ftul ft 2 

is) Ibid s If I or foi m of note which is optional seetlul Sched A 

U) Jhtd B ]() 

(w) //t/ s lo The! i wmI Junsfeis Acts 1891 (54 A. 65 \ict c4 ){^eeihd 

8 j) and 1S92 (5^ A )f \i t c i(>) which enable compinies to make compensa 
tion for 1 es aiismg lioiu foiled tiaiisfers appl> to loan societies incorporated 
bv or in pursuance of an\ Vc t jf lurhament as if tlie s icic ty woie a company 

(«) Loin Societies Ad 1SJ0(J A 4 Viot c 110) & 16 J or foim of com 
pi lint see Sched T Aft tc juri«^dntiou BoeA?i(ft (lOll'l 1311 T Jo 
34- (ma^,i Irate s de i i n) 

(f ) So } imisJiillen i nxn lund So teZw (Ireavire?) v ( rffti [1898] 2 T R 
lOi 11 U i 

[) 111 I at PI IM Ilf als) Be Ooltma t (oltrmn v ( oJfman (1881) 
19 Oh 1> 44 e A (uni lU Bjfchi C ( v Bl iclhurn Benefit So ttty (1884) 

9 App ^ as ^ j/ M ere y Donagher [190^] j g 290, dOO 
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The treasuier or cleik in offica at the diie of the commenceiuent ^ 

of proceedings 13 tlie piopei person to take such pioceedings to Loans 
recover the amount payable undei a pi omissoiy note to the treasurer 
for the time being of •sUch i society The person who was treasuier 
at the date of the note but has since ceased to liokl ofiice cannot 
take pioceedings (d) 

If the society thinks fit the sureties or any one of them in tin Smeties may 
absence of any piovision to the contrary in the lulcs nia^ be sued l>esued 
in prefeionce to the actual boriowei (e) A siuety cannot ehcape 
liability on the plea that there has been a deviation horn the luU s 
in the management of the society unless it be of such a nituio as 
to affect the paiticulai contiact vMth him (/ ) 

Payment of the amount adjudged due with costs mi> be enforced Distrews 
by an ordei for distiess and sale of the goods of the paity neglect 
mg to pay (r/) No such proceedings aic itmovable by ctttwnui Ceitwra 
into any of the supeiioi courts of lecoid (It) 

468 The treasuier or cleik of a society may also tale 2)io RroceciuiKi 
ceedings in any county couit foi the ieco\ei\ of the sum due 

against the paity oi paities liable to pa^ (i) If the sum 
appealing to be due exceeds the amount within the jurisdiction of 
the couit and the treasuiei or cleik dcclues his wiliinj^ne'^s to 
accept such sum as the court is enabled to adjudge an oidei miv 
be made foi the payment of the littei sum m which event no 
fuithei pioceedings can be taken elsewheie loiecovei the bahii 0 
of the debt (h) 

469 In the case of a societj whose lules have been dulj certi Procecding§it 

fied pioceedings may be taken foi the iccovtiy of an\ loin b\ the 
treasuier 01 cleik loi the time beiiij^ (/) c ui 8 

It seems that the tiustces of a societv also can sue at common 
law foi the lecoveiy of a loan theie bem„ no cxpiess words 111 
the \ct(?/r) ousting the juiisdiction ot the supeiioi couits (n) 

"Where a piomissoiy note is given b> two n lined indivnluils to 


(d) Itmma v ]]tlham8 3 Q I> 41 a 01 e dtCK ed ou the Tom 

Societies Act I800 (5 0 Will 4 0 23) s S Undii thit Act uioiuv d 

statutory loans was by summuy juiLdicti >11 oiih Vs to pi >C(duio in the 
county court see the text n/ra 

(e) Loan Societies Act 1840 (^3 A 4^ ict c 110) s lb Sco Pioctn v 1 1 nyley 
(1842) 4 Man A G 466 

(/) Greeny Goaden 3M»n VG 41b 

M Loin Societies Act 1S40(J V iVut c 110) s lb lor foim of di ticss 
warriiit see iLiI Sched C As to di ticss gentialL ce titlo Disiukss 
Vul XI pp Wo et aej 

(/i) Loan Societies Act 1810(3 V.4\ict c 110) lb is to lertn ran see 
title Crown Practice Vol X p loo 
(t) Iltd 8 17 See title Cou^T\ Lourts Vol VIII p bbo 
(it) Loan Societies Act 1840 (3 A 4 \ ict c 110) s 18 
G) Ihxd s 19 oompaie 4.ddey v If oolley (1819) 8 T lunt 691 The con 
tiary was decided in a case under the Loan Societies Act 183o (5 A 6 Will 4 
c 23) which cont lined no such pii vision {Itmma v }\%llmma aujLna 
see Ennishtllen Loan tund Sottety {Ireaauyer) v Green [1898] 2 I E 103 


119) 
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Loan Societies Act 1840 (3 A 4 \ict c 110) 

Alban y Fylie (1812) 4 Man A G 421 see also 2imm$ y 
where the point was raised but left undecided 
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secuie 1.0 adyTiULe b} a societj which is not en tolled it is unnecea 
sary to join all the memheis as plaintiffs in any proceedings taken 
on the note (o) 

470 Pi oceedings to recovei the amount seem ed by a proraissoi y 
note giten to a society may be taken against the personal repre 
faentatne of a deceased boiiowei (p) 

Ihe language of a bondgiten to a society is strictly constiuedfg) 


Part Ml — Winding Up 

471 The Act (?) contains no piovisions reliting to the winding 
up of loan societies A loan society which consists of moie than 
se^en members at the dite of the winding up petition (s) may be 
wound up as an uniegisteied association undei the Companies 
(Consoliditioii) Act l‘)08(0 AMieie the coiiit ouleis a loan 
socuty ccitilied iindd the Act(/) to be woundup as xn uni egistered 
compiny the oidfi may diiect the pioceedm^s to be tiansfeiied to 
the county court (<«) 

Whetc a loin society is lieing wound up as an unic^isteied com 
panj a member cannot set ofl an amount deposited by him with 
the socu ty against an iinount hoiiowed h^ him from the society 
on a bond which is Ik mg sued upon bj the ofticnl liquidaloi 
This lule applies e\en where tlie boi lower has given due notice of 
^ithdiawal and the socutj Las failed to meet its obligations (a) 


(c) liaiuh L V Ilovell (1S41) 4 ^cott B ) o31 Maulf J it p 334 
] oliries ot insurance are umiilly signed by three diiector and who ev i 
1 ard It suggested that the whole society must sue )T be sued ^ 

(/) Atilixlly M ijih [190 ] 3 T K 30 R [0 1 eiLhf) v Firmanajh Tu 
[1904] 21 } Ih ( A 

(//) //i?f€Jovm^ IritisJ Mutual Deposit ail 1 1 o(in ^(<ieiy fily Doyle (lbQ2) 

1 i C i (ns) 290 In this case a borrower give a bond to i lotn ocicty to 
secure a loan repay ible bj monthly mstabnents the condition being th it on 
failure to pay an} instalment the bonower should piy one shilling in the 
pound for e ich ind e\ery p< und of the instalment left unpaid and the eocictv 
was held no entitled to tnjthin,^ in respect of fractional parts of a pound 
unpaid 

(r) ] oai Societies \ct ]M0( d 4 Vict c 110) 

(s3 Bel oUoti fknrftf / oan Society Coop v Booth (16/9) Ch 13 6 <9 
(^) 8 T dw 7 c 69 ss 2b — 2b9 repla mg the ( ompanios Act 1862 (2 ) i 2b 
Vict c 89) «!s 199 200 See Be Sherwood loan ( ompany Bx parte Smith 
( 18 j 1 ) 1 Sun (ns) Ibj hr Croun and Cushion loan land Society (1860) 11 
fur 874 1 hillij son v Hale (1880) 43 L T 508 and titles CoMPlNiFs 

\ol V pp 647 — 6o4 riiLNDLv SocitiiLs "Vol W p ^02 Im)lstrial 
Providim and SniiLAF ‘=^0CIE1IES Vol XVII p o4 and the following 
cases relating to the winding up of loan societies under statutes which apf Iv only 
to Ireland but which are to some extent similar m principle namely Indei endent 
Brotestant Loan Fund Society Ex paite Morton iriendfy Intestant Fartnerahip 
Loan Fund Go Ex parte Rail [1896] 1 1 K 1 Re Irish Mei cantiU I oan Society 
[l90/] 1 I B 98 Be Belfast Jailors Cc partnership Itl [1909] 1 I B 49 

! ?c) Phillipson V Hale aupjQ 

a) lUd 
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To enable the court to wind up a loan 6ociet\ coneisting of less 
than seven members at the date of the petition an action for 
dissolution of pailneibhip is the correct proceduie(i) 


(/») Re B( lion Benefit I oan Soaeii/ Coop y JSortA (18(0) 12 Oh D 079 lor 
the procedure on dissolution of partneiship see title PAKiNtRSHip 
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Sub sect U Audit 324 
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C0U^CIL 367 

bub sect 1 Tiansferred Powers Duties and I labilities J67 

(i J In General 36 i 

(u ) Powers Duties and Liabilities tiansf erred by the 

Local Government Act 1868 368 

Sub sect * Confeiied Powers Duties and Liabilities 3 4 

bub sect 3 Powei to compel lerfoimauce of Duties by 

other Councils 375 

Sub sect 4 Powei 8 of County Councils to adjust Local 
Government Aieas over County Districts and 
Parishes 377 
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For Ahaiement of Nuisance 
Abutting Owners • 


Adulteration 

Advertisements 


Aerial Trajfic 

Agriculture 

4ir 

Allotments 

Amusements 

Ancient lights 

Asylums 


Bahehoiises 
1 allot Att 
Pathinj llatei 

1 icycles 

Boarding Houses 
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( attle 
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Coroners 

( orrupt and Illegal Practices 
County Gaol 
( remation 


^ee title Nuisanob 
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Fw Cowsheds and Dairies 

*^ee title Animu:^ Food and Drugs 
Public Heajlth and Iocal 

ADMIMSTRATIO^ 

Dancing 

TiIEVTEES 4ND OTHER OF 

L^TERTU^M^^T 

Disease 

Animu^s Ilblic Health \nd 
Iocal Administration 

Disorderly Houses 

CRi\nNAL Law and Pro 
CEDLRE 
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KaILW A\ S an D C ANALS &H1PPIN 0 
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Drainage 
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Indosure 
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Richis of Common High 
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Ind jatr}al Schools 

Education 

lufhriatfH 

INIOXICAIING T IQUORS 

Jh/ant Life Protection 

Ialtukies and Sifois Infants 
AND Child BEN 
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I NTERlAINAfENr 
Nuisance 

SlRLEr AND \E1 IAL TrAII IP 

a/to 7 i 

Open Spacfs and EECREArioN 

C 1 OUNDS 

Con iJiLiioNAT T vw Open 
I ALES AND EL( RLATIl 

Croi nds 

I AWNS AND Pl EDGES 

Shipiino and Namgaiion 
Waters and Waiercol uses 
^. rRicLLTiTRi- IoodandDulg 
Medicine and 1 harmacy 
Saie oe Go )Ds 
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Poor Law 
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Officers 
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Administration 
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MeEiiing of 
* parish 


See title EailwaTs A3n> ( 4KALd 
Bates and Bating 
Inns and Innkllilus IntoxI 

OAriNG I IQUOHS SALE OE 

Goods Trade and Ti ade 
Unions 

Highways Sieleis and 
Bridges 

1 UBLIC Heaiih and T oc 
AdMINISIRAII )N 

lunLic He ALL I and Local 
A l)MINISrEA110\ 

^rWERS AND Dr V NS 
Iaciories and Snois 
1 UBLIC Hialtu and Local 
Admin isTRAnoN 
J 1 AMWAYS AND 1 1< Ur BaILWAYS 
SllEEl AND AlERIAL iRiEUt 

Highways biiiris and 

1 1 IDGI* s 

Teh-gkaphs and Thiphonfs 
Theatres and Uiher Pl\ce8 of 
Lniekt ainmint 

AMMATb I GOD AND UrUGS 
iNrOXICATING LiQL 01 s 1r ADK 

AND Trade Unions 
Tramways AND Lighi Eailways 
Animals Medicine and Phar 


Pot Matlwaye 

Jtates and Uatintj 
Eejreehment Ilotisee 


Evade 

Sanitation 

Scavengers 

Sewers and Diaina 
Shop Homs - 
Slaughter Houses 

Street Railways 
Street Tragic 
Streets 

Telegraphs and Telephones 
Theatres 

l^rades 


Tramways - 
Veterinary Surgeons 

Water Supply 
\\ ays 


V orliing Classes Housing of 
Workshops - 


MACY 

Water Supply 

Basements and Profits X. 
Pren drf Hiqhw ay Si m fts 
and Bridges 

Public Healih and Local 
Adminisirahon 
Factories and Shops 


Part I — Local Government Areas and 
their Means of Governments 

Sect 1 — llie Pansh 

Sub Sect 1 — General 

472 The palish (b) is the unit of area for local government 
purposes It is a place foi which a separate pool rate is or can be 


(a) For local goverinnent m T ondon see title Metropolis In addition to 
the areas detailed m the text there aie some minor areas comprised in the 
larger areas mentioned which have been created for certain bmited purposes 
such as the areas of Gommifesioners of Sewers (see titles Courts, Yol IX 
p 220 Sewers and Drains) and drainage districts (see title Sewers and 
Drains) and the port samtarv diatiict (see p 292 post and titles Metropolis 
Public Health aijd Local Adminisirahon) For poor law unions see title 
Poor Law Ab to the luiion of local authorities for the purpose of providing 
for the reception atid care of lunatics see title Lunatics and Persons op 
ITnmund Mind p 4B4, post 

ik addition 10 abut Oivd pansh which alone u treated above, there aie the 
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made, or krr which a separate overseei is or can be appointed (c), Bpct I 
and every portion of England and Wales is in some parish (d) The Pariah, 

473 The civil affairs of a rural paiish aio vested in the paiish Oiganisatioa 
council or parish meeting urban parishes possess neither parish 
councils noi parish meetings and such cuil poweib as have not 

been tiansferred to the urban council are still exeicised bv the 
vestry, which, in lural parishes, piactically has now no civil luris 
diction (e) 

474 Apart from statutory adjustments (/) including the ri<:,ht Boundarw 
of the county council to alter and define parochial boundaries (g) 

the boundaries of the parish depend on ancient and immemorial 
custom (A) evidenced and perpetuated in manypart'^ of the countij 
by periodical pei ambulations in Rof^ation Week (i) 

bUB SiiCT 2 — Division and Union of Pari&hts 
(i ) Divibion 

476 Paiishes may be divided (1) to pievent their being partly Purposer oi 
situated in more than one county or sinitarv distiict (2) to secuie 
more efiicient administration and (3) for election pui poses 

Bunal Act pansh (see title Burial and CREMAlIO^ Vol III p 448) the 
ecdesiastical pansh (see title Ecclesiastical Law Vol XI p 442) the his:h 
v^ay parish (see title Highways Streets and Bridges \ ol XVI p bJ) 
and the land tax pansh (see title Laed Tax Vol XVIII p 308 note (a) ) 

(c) This 18 the meaning m \^hich unless a contrary intention appears the 
expression is used in all statutes passed after the year 1866 (Interpietation Act 
1889 (o2 & 53 Vict o 63) s 5) 1 or similar dehnitions see the Public Healta 

Act 1875 (38 & 39 Viot c 55) s 4 Pailiamentary and Municipal Kogistratiou 
Act 1878 (41 & 42 Vict c 2^ s 4 Municipal Ooiporations \ct 1882 (45 A 4(i 
Vict 0 50) 8 7 (1) Local Government Act 18S8(al & o2 Vict c 41) s 100 
1 ocal Government Act 1894 (o6 & a7 Vict c 72) s 7o (1) 

{d) All places which were formerly extra parochial have been absoibod 
m some parish See the Land Drainage (Bating) Act D 13 (17 Geo 2 c Ji) 
ss 1 2 Extra Parochial Places Act 1 bo? (20 Vict c 19) ss 1 — 8 11 Poor 
Law Amendment Act 1868 (31 & 32 Vict c 122) s 2i 
(s) See p 261 post 

/) As to the power of Inclosure Commis ion era (now the Loard of Agii 
oultuie and Fisheiies) to asceitain and fix the boundaries of pari&hes which aie 
doubtful see title Commons and Rigiiis oi Common Vol lY p oo2 and as to 
the like power of the Tithe Commissioners (now the Board of At^iiculturo and 
lishenes) see title Ecclesiastical Law Vol XI p <4< note (a) 

(^) See Local Government Act, 1888 (61 & 52 Vict c 41) s 67 luial 
Government Act, 1894 (o6 Ac 57 Vict c 73) s 3b (8) and pp 323 o7 1 po^t 
(A) Burn 8 Ecclesiastical Law tit Parish As to the alteratn n of parishes 
owmg to the eucioachmeut or receding of tidal waters see title Waieks and 
Watercourses and the following cases — if ▼ Musson {ISoS) 8L & B 900 
B V Oee (18o9) 1 E & E 1068 Ipswich i)ocA ( ommisstonera v bt Peter 
Jpw)%ch Oierseera (1866) 7 B & S 310 Bridgwater Irustees v Bootle cum 
/ifiacrs (1866) L B, 2 Q B 4 Blackpool Pur Co Ltd v ryldeljii%on{^A.sse s 
ment Qmmtttee) (1877) 41 J P 344 the Poor I aw Amendment Act 18b8 
(31 A 32 Vict 0 122} s 27 and see also titles Bou^D\uIES Fences and 
Party Walls Vol III pp 112 118 141 Evidence \ol XIII p 479 
(f) As to perambulations see titles Boundaries Ienp^b and Party Walls 
Vol in p H8 Custom and Usages VqI X , p 246 A custom to enter 
houses dunng perambulation does not iholude a right to bUy refreshments 
from such houses (Bui^*s EcdasiasUoal Law 9th ed tit Pansh 75 
T Barbert (1676) 3 Xeb b09} The ex|teQaea maj be peid out of th# 
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BMilon 
by the Local 
Gk>Terfiment 
Board. 


Division 
by county 
councils 


Division into 
wards 


Method. 


(Pile division may be made directly by statute, or by the order of a 
local 01 other authoiity under statutory powers <y) 

476 The Local Government Board (ilc) may by an order under 
seal, confirmed by Parliament divide parishes which require division 
for the better administration of the poor laws (1) 

Paiishes may also be divided by the Local Government 
Board undei the powers transferred to it from county councils when 
the latter bodies have not exercised them within the limited time(m) 
subject to the holding of the necessary inquiries and the giving of 
the necessary notices (n), including notices to the parj&h council or 
palish meeting (o) 

477 Parishes may be divided by county councils either generally 
under the powers confeired by the statute which cieated such 
councils (p) or for the purpose of giving effect to the Local Govern 
ment Act 1894 (q) in which case the power is also exercised under 
t\ e former statute (?) 

County councils may by order divide parishes into wards, called 

parish wards for the purpose of the election of paribh coun 
cillors and may assign the boundaries and the number of councillors 
for earh ward (<j) 

(ii ) Unt m 

478 1 irishes may be united by the Local Government Board (#), 


poor rate if not made oftenei than once in three yeais (Poor I aw Act 1844 (< JL 
8 Vict c 101) s GOj 

( ;) As to the divisions which took place consequent upon the I ocal Go\crn 
ment Act, 1894 (56 A 57 Vict c 73) see tbid ss 1 36 69 As to the form of 
order see p 239 poaf 

(/) Por the constitution of the Local Government Poard see title CoisSii 
tutionalLaw Vol YII p 103 

(n Poor law Amendment Act 186/ (30 & 31 Yict c 106) s 3 The powers 
of the T ocal Government Board under this or anj other statute in rospf ct of 
the union division or alteration of parishes aie not affected b> the powers 
fciven to the county council for similar purposes (I ocal Government Vet 1888 
(ul & 52 Yict c 41) s o7 (/;) 

(m) See the Local Government Act 1894 (06 & 57 Yict c <3} s 06 The limit 
of two years imposed by s 336 was repealed by the Statute I aw Eevision 
Act 1908 (8 Edw 7 0 49) The powers of the county council tinder the I ocal 
Government Act 1888 (51 & 5^ Yict c 41) s o7 and under the Local (Govern 
ment Act 1894 (j6 & 57 Yict c 73) s 36 (10) as to the division of parishes 
remain unaffected As to these see pp 323 377 j? 08 t 
(7i) I ocal Government Act 1888 (ol & 52 Yict c 41) s 57 
(0) J ocal Government Act 1894 (06 & o7 Yict c 73) s 36 (1) (7) (8) (13) 
(p) Local Government Act 1888 (51 & 62 Yict c 41) s o7 see p 3<7 
post 

(S; 56&57 Vict c 73. 
fr) Ibid B 36 (8) 

(a) Jhr 6 18 (1) The older maj be revoked or vaned (ibid 0 IS (3) ) 
For the circumstimces to be considered in making the older see thid s 13 (i) 
A separate election is held for each ward (tbtd s 18 (4) ) 

(f) See the Divide Bambes and Poor Law Amefadment Act, 1876 (39 & 40 Vict 
0 bl) BS 1—9 Poor Law Act 1879 (42 & 43 Yict 0 64) ss 4-^7 Divided 
Farishes and Poor lAV Amendment Act 1882 (46 A 46 Yict c 68) s 4 The 
TOweiB under these Acts have been largely siyperseded ih practice by those con 
ierred upon coun^ under the Local Government 5 §88 (61 A 62 

Yict d 45) und t 67 Vict c. 73) (seep 377, p6st), but the former 



‘?m At.0 Owm^iuBsti 

or by the oooafy council, whidi has also power to transtor a part of bscv t 
one parish to another (u) The Pad^ 

479 "Wheie any parish is divided or united with another parish Bequfreme&t* 
by an order (a), the order must specify the name which the new 

parish IS to bear (6) The change of name must be notified to the ***''*”®“ 
Local Government Board (r) and to the Boaid of Agiicnlture and 
Fisheries (d) It does not affect legal proceedingb nor the rights 
and obligations of the paiish (t) 

Slb Sect 3 —Organisation 
(i ) Pural Area^ 

480 Lvery parish m a rural sanitary district is a rur il p ii isli ( f) pansh 

and has a paiish meeting (51) and if its population is or exceeds 300 meetings and 
a parish council also (/t) councils 

481 The parish meeting of a rural parish ^ith a population of frLationof 
at least 100 may resolve to have a parish council and the county r council 
council must thereupon make an order which need not be submitted 

to or confnmed h} the Local Government Board (0 establishing the 
palish council (/) In the case of a parish with a population less 
than 100 the county council ma> with the consent of the parish 
meeting establish a parish council in the paiish (Z) 

482 Ihe parish meeting of a paiish whose population liis Petition for 
increased so much as to justify the election of a parish council may parish council 
petition the county council and the latter may by a similar order 

direct the election of a parish council If the parish has previoush 
been giouped with othei parishes (7w) the order must provide for 
the sepaiation of the parish from the gioup for the alteration 
of the parish council of the group and for the adjustment of 
propel t> rights and liabilities as between the group and the 
separated paiish (n) 

powers still exist (see the Local Goiernmenfc Act 1888 (ol A 52 lict c 41) 

8 57 (7) ) As to the power of readjustment of portioiib ol a parish foi poor law 
administration see the Poor Law Amendment Act 1867 (oO A 31 Vict c 106) 

8 3 title Poor Law 
(w) See p 377 post 

(a) Under the Local Government Act 1894 (*>6 A oi A ict c 73) 

(h) Ibid s 60 ( 1 ) ( 2 ) 

(c) Ibid s 55 (4) 

\d) Ibid s 71 

(e) Ibid 8 55 ( 5 ) As to the tiansfer of stock standing in the oiigmal name 
of tne parish see Local Government (Stock Transfer) Act 189o ( >8 A ^9 Vict 
c 32) 8 1 

(/) Local Government Act 1894 (06 A 57 Vict c 73) 9 1 ( 2 ) 

(q) Ibid B 1 (1) As to the effect in 1894 of a rural pansh being 00 extensive 
with a rural samtary distnct see tbtd s 36 (4) 

(k) Ibid 8 1 (1) 

(0 Ibid B 40 
(k) Ibid s 1 (1) (a) 

(/) Ibid A parish with a population of less than 200 may apply to the county 
council for a pansh council {ihd s 38 ( 4 )) 

(fn) See p 240 po t 

(w) Local Goverwuent Act 1894 (06 A oi Yiot c 73) ss 39(1) 40 This 
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Style 
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488 Where the population of a rural parish has fallen below 
200 according to the current census the parish meeting may peti 
tion the count} council, and the latter may by a similar order 
dissolve the parish council making by the order all necessary 
provisions for carrying it into elfect and for disposing of and 
adjusting the property rights and liabilities of the dissolved 
council (o) 

A rejected petition may not be renewed within tvo years from the 
previous presentation (p) 

484 A parish may upon the application of a paiish meeting be 
giouped with another or otheis under a common parish council by 
ill 01 del iq) of the county council The consent ot the parish 
meeting of each paiish is necessary and every paiish grouped 
must have its o^\n parish meeting (r) Ihe grouped parishes 
must be within the same admini&tidtive and county district 
unless the county council for special reasons otherwise directs («) 

The county council may by order dissolve the group upon the 
apphcation of the council foi the group or of the parish meeting of 
any of the grouped parishes {t) 

(ii ) C ? han Areas 

486 The vestry exercises civil functions save where they have 
been transferred to the borough or urban council (tr) 

Sub Sect 4 — The Parish Conned 
(i ) ConsiituUon 

486 The parish council is a bodv coipoiate(a) consisting of a 
chairman {b) and of such number of councillors not being less than 
five nor more than fifteen as the county council may fiom time to 

time fix (c) It 18 styled Ihe Paribh Council of Doubts as 

to the name are settled by the county council after consultation 
with the parish meeting (d) 

It has perpetual succession and may hold land foi the purpose of 


order is to be deemed to be an order under the Local Q-overnment Act 1888 
61 & 52 \ict c 411 8 6i (Local Government Act 1894 (o6 & 67 Vict c i3) 
B 36 (10) ) As to tne eftect of this, see note (^) p 37 1 p<st 
{p) Local Government Act 1894 (6b & 6i Viot t 73) ss 39 (2) 40 
?p) Ihid 

\q) As to the order see ihtd 38 40 5o 71 

(r) I hid 8 1 (1) (b) The order is deemed to be one under the Local 
Government Act 1888 (ol & 52 Vict o 41) s 67 (Local Government Act, 

1894 (66 & 6^ Viot o 73) s 3b (10)) As to the effect of this see note ih) 

p 377 post 

(«) Local Government Act 1894 (j6 & 6/ Vict c /3) s 38 (2) 

(t) Ihid 8 38 (6) w 

[ u) See p 261 post 

(al Local Government Act 1S94 (66 & 67 Vict c 73) s 3(9) 

(h) For the election of the chairman see p 241 post ana title ELSOTiONfli 

\ol Xn p 389 r i • 

(d Local Government Act 1894 (5G & 67 Vict c 73) s 3 (1) 

(a) Jbid s 3 (9) As to a tian«^fer of stock standing in the name of the 
changed see local Government (Stock Transfer' 
Ae% 1896 (68 & A8 Viet c 32) g i 
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ite powers and duties without licence in mortmain (e) It signifies 
its acts by an instrument executed at a meeting of the council, and 
under the hands and seals, when necessary of the chairman pre 
Biding at the meeting of the council and two other members (/) 

If at any time the paiish council is unable to act owing to a want 
of councillors whether from failure to elect oi otheiwise the county 
council may older a new election and may also make provision by 
01 del for any person to act in the meantime m the place of the 
parish council or of the chairman (g) 

487 In legal proceedings the council appears by the clerk or an 
authorised cfficir or member who may institute and cairy on any 
proceeding which the council may (h) 

488 The chairman is elected at the annual meeting (i) He 
may resign by giving notice in writing to the council ( ;) A retuing 
chairman is eligible for re election (/) The disqualifications for 
being elected oi being a chairman are the same as in the case of 
district councillois (1) 

A casual vacancy in the office of chaiiman is filled by the parish 
council {vi) 

A vice chaiiman mav be appointed who, in the absence or inability 
of the chairman, has the latter s poweis and authority (n) 

489 The palish councillors are elected fiom among the parochial 
electors (o) of the paiish or peisons who have during the whole of 
the twelve months preceding the election resided in the parish, or 
within three miles thereof (p) or who have enteied into residence on 
or before the 25th Maich in any jear if otherwise qualified for 
election (q) Sex and maiiiage do not disqualify (i) 

The disqualifications foi being elected or being a parish councillor 
are the same as in the case of distiict councillors («) except that 
when a person is a paiish councillor oi is a candidate for such 
office and is concerned in any such bargain or contract, or partici 
pates in such profit as would be a disqualification the county 
council has power to remove such disqualification if it thinks 
that its removal would be beneficial to the paiish (0 


(e) local Government Act 1894 (56 & 5< Vict o <3) 8 3 (9) The paruh 
council has no corporate seal 
(/) Ihtd 8 3 (9) 

(a) Ihtd 8 47 (6) 

(h) Ibid 8 3 (10) Sched I Pait 2 (16) 

(i) See title P lections Vol All p 389 

(j) Local Government Act 1*^94 (56 & 6i Vict o 73) 8 47 (3) 

(A) Ihtd 8 47 (2) 

(l) Ihtd 8 46 08 to which see p 264 post 

(m) T ocol Government Act 1S94 (ub A 67 Vict o 73) 8 47 (4) 

(ft) Ibid 8 3 flO) Sched I Part 2 (11) 

lo) As to parocnial electors see title Llections Vol XII p 191 

lp) Local Government Act 1894 (56 & 57 Vict o 73) s 3 (1) 
a) Local Government Act 1897 (60 Vict o 1) a 1 

r) I ocdl Government Act 1894 (o6 & 57 \ict c 73) s 3 (2) 

(«) Ihtd 8 40 Bee p 264 post 

(i) Local Government Act 1894 (56 dt 57 Vict c 73) s 46 (3) As lev 
du^uabficatioDS generally Bee p 264 post 
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Proceedings of the council aie not invalidated by anj defect in 
the qualification of any of its membeis(w) 

A retiring parish councilloi is eligible for re election (a) 

490 The election is made by the paiochial electors (h) 
Candidates may use school houses and the like buildings for their 
meetings (c) 

Acceptance of office is signified by signing a declaiation in the 
presence of a member of the council lading this the office is 
\oid(d) but there is no penalty for non acceptance 

491 Parish councilloi s hold oflice foi thieejeais and go out of 
office on the IStli \piil in o\eiy thud jear computed from 1901 (r) 

\ paiJfah councilloi miy lesign office bj giving notice in wilting 
to the chairman (f) and vacaks office by becoming disqualilied or 
absenting himself fiom meetings foi six months without proper 
excuse {a) 

If at the oidinai\ election any \acancjc& aie not filled by election 
such letiring councillois as aie not le elected and are necessary to 
fill the vacancies are if willing to hold office (/i) The councillors 
BO to continue aie to be those who weie highest on the poll at 
the previous election oi if then numbeis were equal or there was 
no poll, then those who are nominated b\ the paiish meeting or 
failing that by the chairman of the parish council (i) 

492 Casual vacancies aie filled by the parish council (I ) and 
for this purpose a meeting of the council must be foi th with 
convened (Z) but pioceedings aie not invalid xted b} any vacancy (m) 
The pel son so elected letiies fiom office when the peison whose 
place he tikes would have ietiied(?<) 

(ii ) l<tnau(e 

493 The expenses of a parish council and of a parish meeting (o) 
including the expenses of a poll aie speaking generally to be paid 

(») I ocal Government Act 1894(56 57 Vict c 73) s 3 (10) Sched I 

Part 2 (12) 

(а) Ihtd 8 47 (2) 

(б) See title Elections Yol All pp 191 38’ Theie must be a separate 
election for ca h ward (Local Government Act 1894 4L 57 Vict c 73) s 18 (4) 

(c) Jbtd 6 4 

(d) Ibid 8 3 (10) Robed I Pait 2 (1) It should be at the fiibt meetin^ 
but the council may at that meeting po^itpone it (thtd ) 

(c) Paribh Councillors (lenuie of Office) Act 1S99 (62 & 63 Yict o 10) 

» 1 (1) (2) (3) repealing Local Goveinment Act 1894 (d 6 57 Vict c <3) 

M 3 (3) (4) as from ibt January 1900 
(/■) Local Government ict 1894 {ob & o1 Vict c 71) s 47 (i) 

{g) Ihid s 46 (6) (7) These piovisions are the same as intne case of uibau 
district councillors as to which see p 2bo po^t 
{h) Local Government Act 1894 (o6 & 57 Vict c 73) s 47 as amended by 
the Pansh OounoiUors (Tenure of Office) Act 1 899 (62 & 63 \ ict c 10) s 1 (4) 

(t) Local Government Act 1894 (56 & 57 Vict c ^3) e 4< (1) 
m Ih^d B 47 (4) 

s 3(10) Sched I Pait2(i) 

(f/t) Tb%d Sched I Pa t (12) 

(«) Ttid B 47 (4) 

(o) Iii this case the pan h tour oil when it exists, pavs the expenses (Local 
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out of the poor rate^iO and for the purpose of obtainuig payment ^ ^ t i 
the parish council (</) ibsuts i precept to the o\er8eeiB and may The Parish 
enforce compliance befoie justices (?) 

A parish council can spend money only on purposes which aie 
expressly or impliedly authoiised by statute ancl improper expendi 
ture may be controlled by the audit oi the courts (») Like any 
other local authority it may expend money out of its funds to pro 
tect its property rights and piivileges including for this purpose, 
and in proper cases the opposing of private Bills in Parliament (f) 

Expenses and liabilities (a) which involve a late exceeding three 
pence in the pound for any local financial yeai namely, the twelve 
months ending on the 31st Maich (6), cannot be incurred without the 
consent of the parish meeting (c) and any expense or liability 
involving a loan requires the consent of the parish meeti ig and the 
approval of the county council (d) 

The sum laised in any financial year for expenses including 
annual chaiges whether of principal oi interest in respect of loans 
but excluding expenses under adoptive Acts (c) must not exceed a sum 
equal to a rate of sixpence in the pound on the rateable \alue(/*) of 
the parish at the commencement of the year (g) 

Government Act 1891 (o6 & 67 Vict c 73) s 11 (4)) As to the expeiipns 
under adoptive Acts see p 260 pi st 

(jj) local Government Act 1894 (j6 A u/ Vict c 73) s 11 (4) 

(g) Where there is no parish council the parish meeting has the like power 
see p 259 ^(st 

(r) ] ocal Government Act 1894 (66 & ^7 Vict c 73) s 11 (4) The demand 
note must stite in the form presciibed by the Local Government Board the 
proportion of rate levied for the expenses (ihtd s 11 (5)) The contiibutions are 
inquired under the Poor Law Amendment Act 1834 (4 A 6 Will 4 c "*6) s 28 
h or form of precept see Order of Local Government Board 1 1th I e binary 1896 
No 448 See also titles Pook Law Bates and Raiing As to the enforce 
ment of orders of 3UsticeB see title Magistrates pp o89 et sej 2 ^^^ 

(a) As to audit see pp 244 260 post 

(0 The Borough Funds Act 1672 (3o & 36 Vict c 91) as to which see 
pp 290 380 post does not appear to apply to paiish councils For private 
Bill proceduie see title Parliameni 

(а) As to the meaning of expenses and habiLties see I otal Govern 
ment Act 1868 (61 A 62 Vict c 41) s 100 which definitions aie made 
applicable by the Local Government Act 1894 (06 & 67 Vict c 73) s /o(l) 

As to the former liability of parish councils to repaii highways and as to their 
power to repair footpaths see title Highways Streets and Bridge 
Vol XVI pp 2o note (6) 29 183 

(б) Local Government Act 1894 (66 & 67 Vict c <3) s 76 (1) Local 
Government Act 1888 (61 & 62 Vict c 41) s 73 

(c) Local Government Act 1894 (56 A 67 Vict c <3) s 11 (1) 

(d) lUd 8 11 (1) (2) 

(e) See %b%d s 7(1) The adoptive Acts which authorise the borrowing of 
money aie the Baths and Washhouses Acts 1846 — 1882 (see p 25 j jtost 
and title Public Health A^D Local Administration) the Banal Acts 1862 
—1886 (see p 267 mst and title Burial and Cremation "V ol III pp 49*> 
et seq)i the Public Libraries Act 1892 (o& & 66 Vict c o3) (see title Public 
Health and Local Administration) but not the Lighting and Watching 
Act 1833 (3 A 4 Will 4 c 90) (see title Gas Vol XV , p 308) Under the 
first thiee of these sets of Acts the Publio Wotks Loan Commissioners may 
advance loans As to these adoptive Acts generally see p 267 post 

( f) That IS the rateable value stated m the valuation fistm force or if none, 
in the last poor late (Local Government Act 1894 (66 A 67 Vict c 73) s 76 (2) ) 

(y) Ihtd s 11 (3) 
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494 A paush council mi> wiUj the coueeut of the tiOCftl 
Govenimeiit Loerd, borrow money requiicd for purchasmg anv land 
01 building or for electing my buildings which it is authorised to 
purchase oi build for autboiibcd purposes undei adoptive Acts (A) , 
for any iieimanent woik oi other thing which it is authorised to 
execute oi do and the cost of which ought in the opinion of the 
county council and the Local (lovcinment Board, to be spread over 
a term of yeais (i) and toi paying a capital sum on the adjustment 
of property debts and hnance ( /) 

Ihe money is boi lowed in the smic w xv and nbject to the like 
conditions as a local authority may borrow tor defraying expenses 
lucuiicd in the execution of the Public Health Acta (/c) with the 
exception that the secuiity is to be the poor late (Z) and the whole 
or part of the rex cum i of the parish council, and tint the power of 
borrowing is limited to half of the assessable value of the parish (m) 
The lequired money may be lent by the county coum il and the 
latter in turn may raise a loan for the puiposeCH) 

495 The accounts of receipts and expenditure of the paiish 
council then committees and officeis, must be made up yeaily to 
the 31st March in the form prescribed by the Local Government 
Boaid (o) They aie open to the inspection of paiochial electois (p) 
at all reasonable times without payment ind copies and extracts 
may be taken (q) 

496 The accounts aie audited by a district auditor in the 
same way as the accounts of uiban sanitary authoiities and their 
ofiicers aie audited (?) subject to such modifications as the Local 
Government Board maj make concerning the publication of notice 
of the audit and of the abstract of accounts and the lepoit of the 
auditor (s) 

(m ) Meetings 

497 The meetinfvs are usually held in some public room vested 
in the council Failing this the council may use free of charge 
but subject to the payment of expenses and damages and subject to 

(A) bee note (e) p 213 ante 

(f) Local Government Act 1894 (56 & 57 Vict c <3) s 12 (1) 

(/) lUd s 68 W 

\h) The Public Health Act 18/5 (38 A 39 Vict c 55) ss 233 234 236— 239 
are apphed subject to the exceptions stated See further title Public Health 
AM) Local Administbation 

(/) In the case of money borrowed for the puip^ses of the adoptive Acts tlie 
charge will be upon the rate applicable to such Acts (locil Goveiunieut 
Act 1894 (66 & 57 Vict c <3) s 12(3)) 

im) lUd 8 12(1) 

(n) Ihd 8 12 (2) 

(o) Ihd s 58 n) 

(jt>) As to jpiftr<K.Wl electors see title Elections Vol \II p 191 

(q) Local (JoveHiment Act 1894 (56 & 57 \ict c 73) b 68 (4) 

(r) Ibtd % 58 (2) see pp 260 284 post 

(f) I ocal Government Act 1894 (66 & oi Vict o 73) s 68 (3) The ordew 
in force are dated 2()th May 26th July 189o 22ud March 1893 20th, 26th 
JWfllAiira 
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the convenience of othei percsoiia interested the l>uilduigs ot Bchoole 
supported by parhamontiiiy gi mts and othti pi emises supported 
out of locil rates (0 

The council may not meet on licensed puimses unless theic is 
no other pi ret to bo hud («) 

498 On 01 within seven (la>8 following the loth Apiil in each 
yeiu the council musl hoIdUie diiniial meeting (^0 the last busmebs 
theieat being the election of a chaiiman and the appointment ot 
over&Geis(6) 

Meetings are convened liy the chiiimin either on his own 
initiative oi on a requisition signed by two members of the eouiieil 
If in the litter ease the chairman lefu&es oi foi facven da^s neglects 
to call a meeting any two mombcis may do so foithwith (c) 

One third ot the members being thiee at least toim i 
quoium (d) 

Three clear days notice of eveiy meeting must be given (<) It 
must be signed by or on behalf of the chaiiman oi peisons con 
veniiig the meeting and given to every member (J), and it must 
state the time place and business of the intended meeting (o) In 
the case of an annuil meeting a similai notice must be given to 
ever} member immediately after his election (ft) 

499 All meetings of the council aie to be open to the public 
unless the council otherwise directs (i) The admission of lepresenta 
tives of the Piesa to the meetings of the council and committees is 
governed by statute (ft) 

500 A lecoid must be kept of membeis present at the meetings 
and of the votes given (Z) A majority of votes of those piesent 
and voting decides all questions (m) When the votes aie equal 
the chairman has a second or casting vote (/i) 


(f) Local Goveiiiment Act 1894 (jb d- \ict c s 4 
(w) I bid 8 bl 

(а) Parish Couucillois (Tenuie of Office) Act 1S99 (b- i b3 Vict c 10) 
B 1 (5) As to the convening of the hist meeting see 1 ocal Goveiiiment Act 
1894 (o6 «SL 67 Vict c 73) s 78 (1) There miibt be at least thiee other 
meetings each year (tbtd Sched I 1 art 3 (13) ) 

(б) Ihtd s 3 (10) Sched I Put 2 (3) As to chaiiinaii see p 241 ante 
and as to overseers see p 249 j)o^f 

(c) Local Government Act 1891 ^ob A 57 Vict c i3^ 8 3 (10) bchod I 
Part 2 (4) 


(15) 


(d) Ibid s 3(10) Sched I Txrt ^ (0 
{e) As to publication of notices see tbid 


68 i (10) ol Sched I I ait 2(G) 


'/) As to service see tbtd Sched I Fait 2 (6) 
‘ Ibid 8 3 (10) Sched I Part 2 (5) 

Ibid 


(») Ibid 8 3(10) Sched I I art 2 (13) 

(ft) Local Authorities (Admission of the Piess to Meetings) Act 1908 (8 Pdw 7 , 
c 46) 88 1 5 Ihd 8 2 defines representatives of the Piess il(d ss 3 and 4 
relate to committees and see title Press and PaiNriNO 
(1) Local Government Act, 1891 (o6 ^ 6< Vict c 73) s 3 (10) Sched 1* 
Part 2 (8) 

(#i) Ibtd Sched I Part 2 (9) 

( 10 ) 
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meiul)eis(o) 


(iv ) Committees 

601 Committees may be ai)})Oinled which n>‘x\ consist wholly or 
paitlj of members of the council A committee holds oflice until 
but not beyond the i)e\t annual meeting, and the acts of the 
committee must be submitted to the council foi appioval (p) 

The palish council may le^ulate the quoium pioceedings, place 
of meeting and aiea of jurisdiction of the committees but sub]^ t 
thereto the committees may aiiange matteis of business them 
sehes Ihe chaiim in of committees has a second or casting 
vote (?) 

The parish council may concur with other paiishes or distiict 
councils in appointing from their refepecti\e bodies a joint com 
mittee for an> puipose in respect of which they are jointly 
interested (?) Such committee cannot hold office bejond the 
expiiation of foiiiteen da’^s after the next annual meetiig of any of 
the councils appointing it (?) 


(t ) 1 oners and Duties 

602 Numerous powers and dutie*? formerly possessed by other 
bodies ha\c been transleried to the paiish councils (a) namely 
(1) the appointment of o\eiseer8 and of an assistant o\eiseer 
and ie\ocation of such appointments (6) (2) the powers duties 

and liabilities (c) of the paiish vestiy (cl) except such as relate 
to the aftaiis of the Chuich (^) oi to ecclesiastical chanties (y) 


(o) local Government Act 1894 (56 & of \ict c /3) b 3(10) Sclied I 
Pait 2 (14) 

{p) lOid B o6 (1) Where a parish council has power and duties to be exer 
Cl ed in part onl} of the parish or in relation to propeit^ held by it for the 
benefit oi pait ol a parish and the pait has a defined boundary the parish 
council must on the lequest of a parish meeting held for that part appoint 
annually a committee consisting paitly of members of the council and partly 
of other peisons lepiesenting that part of the parish to exercise such poweis 
and duties {ihtd s ob (2) ) This applies also under similai circumstances to 
joint committees appointed under ibid s 57 (iltd s 57 (o) ) seethe text 
tnfia 

8 56 (3) Sched I Part 4 


Ihc power of borrowing money or making a rate 
to the costs of the joint committee see ibtd 


(g) Ibid 

(r) Ib^d 8 57 (1)’ (2) 
cannot be delegated 
(«) Ibid s o7 (3) As 
■.57 W 

i d) ibid ss o 6 / (<} 

6) Hid so (1) 

C) These woids have the same meaning as in the Local Government Act 
1888 (ol & 52 Vict c 41) s 100 (Local Go\ernment Act 1894 (56 & o7 Vi<t 
0 73) B 75(1) 

(d) The v€s<^ means the nhabitants of the paiish whether in vestry assem 
hied or not and includes any select vestry either by statute or at common law 
(»5u/ 8 7o (2)) As to select vestnes see title Ecci.b'sivstioal Law, 

vol XI pp idBdtseq 

(e) See local Government Act 1894 (66 & ol Vict c 73) s 76 (2) 

{/) foee thui 
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or such as are expressly tiansferred to othei authonties (g), (8) the 
civil po^\ers and duties of the churchwardens other than as ovei 
6eeis(A), which include ceitain functions relating to chanties (i), 
closed ehurchj^aids (A), and the convening of \estiv meetings (Z) , 
(4) the povrers and duties of overseers oi of churchwardens and 
overseers {m) to object to valuation lists foi poor late purposes, 
to appeal against such lists and in lespect of appeals by other 
persons against poor lates {n) to object to and appeal against the 
basis of the county late or the late itself (p) to pi o vide and 
maintain parish books and chests (p), vesti\ looms (g) hie engines 
and apparatus (/) to hold and manage paii^-h piopeity (a) village 
^^leens oi allotments whethei foi lecieation grounds or othei 
\Mse(t) (5) the powers exeicisable with the appioval of the Local 
Government Boaid by the boaid of guardians of the union in which 
the parish lies in respect of the sale exchange or lettmg of jparish 
pioperty (a) (6) the powei of executing such adoptive Acts as have 
been oi maj be adopted bj the parish meeting {b) and wheie the area 
of anj existing authoiit\ executing such Acts is co extensive with 
the palish the parish council when it comes into existence takes 
ovei all the poweis duties and liabilities of that authoiity (r) 


(y) locil Goveiumeut Act 1S94 ( jO X. 57 Vict c 7i) s 6(1) Thepcweisof 
the >estrv translcired include then powers of aiianj^ing with owneis foi the 
lating ot small tenements (Poor Rate Asses'^ment and Collection Act 1869 
(32 A 13 \ let c 41) ss 3 4 see title Rates and Raping) their powers as a 
locil authoiit'v undei the Gas and Watei Woiks Facilities Act 18^0 (33 & 
34 \ict c 0) s 2 Sfhed A (hce titles Gas Vol W p 13 Waiee 
Supiiy) and the Tiamwa^s Act 1870 (33 & 34 Vict c 78) s 3 Sched A 
lart 1 (see title Irvmways xnd ] ight Railways) their poweis to secure 
the appointment of j)aribh constables (Paiish Constdblos Act 18^2 (37 & 36 
\ict c J2) see title PoLici ) to authorise overseers to charge on the poor rates 
ceituin expenses under the Union Assessment Acts f Union Assessment f om 
mittee Amendment Act 1864 (27 A 28 Vict c 39) s 7 see title Rates 
and Raiing) to appoint inspectors under the Knackers Act 1^86 (*^6 Geo 3 
L 1) (see title Public Health and Local Admitnibckation) and to consent 
to the payment of extra remuneiation to collectors of separate rates for 
baiutdiy purposes (Public Health Act 187o (38 A 39 Vict c 5o) s 230) 

(^) local Government Act 1894 (o6 A ')7 \ict c ^3) 6 (1) ^b) 

(•) See title C HARITIES Vol IV p 2^/ 

(^) Local Government Act 1894(56 A 57 Vict c 73) s 6 (1) (b) see ti lo 
Burial and Ckemapion Vol III p o29 


(l) Seep 261 post . ^ / x t 

(m) Local Government Act 1894 (ub A 5/ Vict c 3^ s 6 (1) (c) 
appeal against a poor rate in aruiil parish the paiish council is respondent 
(R V De Grey [1900] 1 a B *>21) 

hi) See title Kvtbs am) Kvting 

(o) Under the Count) RaUs Act 18o2 (lu A 16 \ict c 81) ss 14 1/ see 
title R\rE8 AND Rating ind p 0 po t 

(p) See p 2*7 

(0) See p 253 

(r) Seep 253 post and title Public Healih and Local Administration 

(«) See pp 240 ante 252 pont 

(0 See titles Allotments Vol I p 336 Open Spaces and Recreation 
Grounds 

(«) See p 2ii2 post 

(1) I uoal Government Act 1894 ( »6 A d7 \ict c 73) s 7 (<) ‘md see p 244 
unie As to adoptive Acts see also p 267 post 

(«/) I ocal Government Act 1894 (66 A Vict c 73) s 7 ( ) 
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3SOT t* (vi ) Additi&iial Powers and Duties {d) 

33ii» Paitoh 503 Besides the power of appointing officers (e) and the powers in 

Miscellaneous respect of property and documents (/), parish councils have powers 
powers to acquire, by purchase or hiring by agreement (g) or by gift (ft), or 
under certain conditions, compulsorily (i), land or buildings for 
parochial purposes (j), or for recreation grounds and public 
walks (ft) to regulate recreation grounds village greens, open 
spaces and public walks and to exeicise in respect of them certain 
powers exercisable by urban authoiities o\er similar places (/) 
to secure the regulation and inclosure of commons (m) to acquire 
land for common pasture (/?) in respect of public footpaths (o ) , in 
respect of natural water supplies but not so as to interfere ^Mth 
private rights (p) to execute or contribute to the expense of, works 
for the exercise of their conferred powers or in relation to parish 
property, other than the piopeity of the Chuich or ecclesiastical 
chanties (q) to deal with o^'ensive ditches and the like(r) to 
execute adoptive Acts when adopted by the paiish meeting (?) to 

(^) As to paiochiil charities and propoity hold in trust for the parish see 
title Charities Vol IV p 261 
(e) See p 249 post 
(/) See pp 2 li0 253 post 

(g) Local tloveinment Act 1891 (o6 A 67 Vict c 73) s 9(1) The Lands 
Claubes Consolidation Acts (see title CoMPUisoR’i Iurchase of Land and 
Compensation Vol VI pp 12 etaeq 167) except the provisions relating to the 
puTcha<^e of land otherwise thanb> agieement apply and also the 1 ublio Health 
Act 187o (38&39\ict c o6) s 1/8 relating to lands belonging to the Duchy 
of Lancaster (see title Consiitittionxl Law Vol VII p 221) Persons 
authorised to sell land may lease it to the council for a term not exceeding 
thiitj ti\e \cais (Local Government Act 1894 (66 A 67 \iot c 71) s 9 (13) 
apphing with adaptations the Allotments Act 1887 (50 A 61 Vict c 48) 

Government Act 1894 (o6 A 57 Vict c 73) s S (1) 

1%) Ibti 6 9(2)— (19) see title Compulsory Purchase of I and and 
Compensation Vol VI pp Ihletseq 
(j) I ocil Government Act 1894 (o6 A o1 Vict o 73) s 8 (1) (a) 
h) Jhid 8 8 (1) (b] 

{l) Ibid B 8 (1) (d) The powers exeicisnble are those of an urban 
autnonty under the Public Health Act 1875 (38 & 39 Vict c #u) s 164 and 
the Public Health Acts Air endment Act 1890 (63 & 64 Vict c u9) s 44 See 
title Oi EN Spacfs and PEcrE^TiON Grounds 1 or further powers in respect 
of the same places see as to the powers transfei red from the churchwardens 
andoveisecis pp 246 24*“ ante 

(m) Local Government Act 1894 (56 A 0/ Vict c 73) s 8 (1) (c) (4) See 
title Commons and Rights oi Common 

(n) Small Holdings and Allotments \ct 1908 (8 Edw 7 c 36) s 34 

(o) Local Government Act 1894 (o6 A 67 Vict c 73) ss « (1) (g) 9 (16) 13 
(1) (2) see title Hiaiiw \\ s Streets and Bridges Vol \\ I pp 29 183 

{p) Local Government \ct 1894 (56 A 67 Vict c 73) s 8 (1) (e) This does 
not relieve the distru t council of any obligation as to the supply of water 
\%htd 8 8 (3) ) Land fc i the supplv of water cannot be acquired except by 
agieement {%h%d s 9 (H) and see title Water Supply) A parish council 
has no right of action m its own name and without the Attorney General to 
enforce the claim of the inhabitants to the use of natural water m the parish 
[Hokf Parish Council v Price [1899] 2 Ch 277) 

(y) I ocal Government Act 1894 (56 A 57 Vict c 73) s 8(l)(i) (b) 

(?) Jhid B 8 (1) (f) and see title Punnc Hfaith and Locaf Adminis 

TRArjON 

(s) liocal Goveniinent Act 1894 (o6 A 67 Vict e 73) a 7 (7) and see 
p 2*7 poet 
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Complain or make representations as to unhealthy dwelling houses 
or obstructive buildings (t) and to complain to the county council 
of the neglect of the rural district council in matters of public health, 
maintenance of highways oi protection of rights of way (a) 

The parish council is entitled to receive notice from the rural 
district council l>efoie the latter enteis into iny contract foi the 
sewering or watei supply of a contiibutoiy i>lace m the pirish (t), 
and may also xpply to the Local Government Loud to confer 
urban powers on tho rural dibtiict council with rospuct to iny paiish 
or part of a parish (c) 

Other coiifeired poweis relate to small holdings (d), allotments {e) 
isolation hospitals (/) and postal f icilities (g) 

Powers which may be delegated by a lural district council to a 
paiochial committee under the Public Health Acta may be delegated 
to a parish council (h) 

(vii ) Officers 

504 The overseers of the poor are essential officers of a parish 
but beyond these the parish council miv appoint one or more 
assistant overseers (0, a poor rate collector a tieasuier and a 
clerk (7) 

In all cases where powers and duties of an authority (other than 
justices) are transferred to a parish council the ejwi sting officers of 
that authority become the officers of the council and for this pui 
pose the body appointing a aurve^or of highways is deemed a 
highway authority and any paid surveyor an officer of that 
body (k) 

All such officers hold office by the same tenuie and upon ihe 
same terms and conditions as formerly and whilst peifoiming the 


(0 Local Goveininont Act 1894 (56 & ol Vict c <3) s 6 (2) see 
p Si6 post and title Public Hlalih A^D 1 0( af ADMINISTl^MIO^ 

(а) local Goveinment Act 1894 (06 & 5/ Viot c 73) ss 16(1) (2) 26(4) 

see titles Public He iltii and T ocal Admimstration Stki p is 

AND BriDGES Vol XVI pp loO et seq 16^ 

(б) local Gov eminent Act 1894 (06 6i Vict c 7u) s 16 (j; and seo title 
Sewers and DRAI^s 

(r) I ocal Government Act 1894 (56 & 57 Vii t c 3} s (/) 

(d) Small Holdings and Allotments Act 190S (8 Edw i c ob) s 3 (2) (4) 
and see title Smail Holdings and i&matl Dwellings 

[e) Small Holdings and Allotments A< t 1908 (8 Edw 7 c 36) ss 23 (1) 
60(2) and see title Ailotme ms \ol I pp o^b et seif 

if) See title Public He\lih \nd I ocal iDMiNisniAXioN 

(^) See title Posi Office 

(h) local Govoinment Act 1894 (06 & ol Vict c 73) ss 15 17 As to 
delegation by a ruial district council see p 331 post If a parochial com 
mittee be formed consisting partly of members of the district count il and partly 
of other persons these other persons must be or be selected fiom the members 
of the parish council (Local Goveinment Act 1894 (56 & 57 Vict c 73) s 15) 

(») Thbd s 5 (1) and see generally titles Poor Law Eatrs and 
Hating 

0) Local Government Act 1894 (56 & 57 Vict. c 73) s 17 (3) (6) 

(jt) Ibid s 81 and see title Highways Streets and Bridges Vol XVI 
p 124 As to the meaning of the word existing see Local Government Act 
18S8 (51 6c 52 Vict c 41) s 100 applied by Local Government Act, 1894 
56 & a7 Vict 0 73) s 75 (1) 
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dufciee they are to receive not less salary or lemuneration 
than before (1) 

Where a parish is divided any ojSicer of the parish continues to 
hold office tor each parish or district thereby formed his salaiy 
being borne by those parishes or districts in proportion to their 
rateable value (w) at the commencement of the next financial 
year( 7 ?) 

505 The parish council must appoint overseers at its annual 
meeting and, as soon as possible must fill any casual vacancy 
occurring in the office gi\ing notice of such ajpointments to the 
boaid of guardians (o) 

The parish council mav also appoint or re\olie the appointment 
of an assistant o\eiseer for its paribh(p) 

506 If at the ^ime of the constitution of the parish council there 
is an existing ^estiy cleik ( 5 ) in the rural parish he is to btcome 
the clerk of the paiish council even though there be an assistant 
oveiseei for the parish (;) In all other cases the parish council 
may appoint a dork but not a \estr^ clerk (s) and the clerk may 
be one of the council acting without rerauneiation Failing such 
appointment the assistant overseer or one of the assistant over 
seers, chosen by the council is to be the cleik and these duties are 
to be taken into account in determining his salary and in the 
event of there being no assistant overseer the council may appoint 
as its clerk a collector of pooi rates or some other fit person with 
such remuneration as is thought proper (t) 

507 The parish council may also appoint one of its own number 
or some other peison to be treasurer but without remuneration 
He must give such security as may be lequired under the legulations 
of the county council (a) 

111 ) i artsh Property and Rights 
(a) In General [h) 

508 The legal interest m all property foimerly vested in the 
o\erse<ifa or in the churchvvardens and overseers of a ruial parish 


(l) T ocal Govt-rnment Act 1894 (06 & 67 Vict c 73) s 81 (4) Officer 
means the nolder of anj place situation or employment (Local Government 
Act 1888 {ol & o2 Yict c 41) s 100 applied by the Local Government Act 
1894 (o6 & o < Vict c 73) s 7o (1) 

(m) Rateable value means the lateable value stated m the valuation list in 
foice or if there be no such list m the last poor rate (Local Government Act 
1894 (56 & 67 Vict c 73) s ^5(>)) 

(n) lUd s 81 (5) 

(o) I hid s 5(1) A*? to overseers see fuither titles Poor Law Ra.t£s and 
Eating 

(p) I ocal Government 4ct 1891 (o6 & ol Vict c 73) s 6 (1) 

(7) Appointed under the Vestries Act 1860 (13 & 14 Vict c 67) 

(r) Local Government \ct 1894 (66 & 67 Vict 73) s 81 (2) 

(5) Ihtd 8. 17 (4) 


(0 Ibtd B 17 (?i-(3) 


pub 


Ihtd 8 17 (6) 

The subiect of parochial chanties and of property held by trustees for 
[0 parochial purposes is dealt with m title Charitifs Vol ly p 263 
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except property connected with the affairs of the Oharcb (c), or held i 

for an ecclesiastical charity (d) is vested m the parish council, The Parish, 
subject to all trusts and liabilities affecting the property (e) 

The property referred to consisted of all buildings lands and 
hereditaments belonging to the parish which for security had been 
vested m the churchwardens and overseers and their successors (/) 
for and on behalf of the parish (g) or in the overseers where there 
were no churchwardens {h) It included freehold and leasehold (i) 
but not cop}hold(;) property even though held befoie the Poor 
Belief Act 1819 (A) came into operation (Z) provided that it 
belonged to the paiish that is property held for the general 
benefit of the parish the pi.ofit8 of which were applied to the 
relief of the pool or were applicable for any of the purposes for 
which chuich rates were le\ied e\en though the property had been 
originally vested m tiustees (m) But it did not include property 

(c) For the definition of afPaiis of the Church see Local Government Act 
1894 (o6 & oi ^lct c 73) s (2) 

(d) For the definition of eccle'^iastical charitj seethe titles Chari i its 
Vol IV p 257 note (e) Ecclesiastical I aw Vol XI pp 36o note (c) < 13 

(e) Local Government Act 1894 (o6 & 5/ Vict c 73) s o (2) (o) As to the 
summary determination of questions relating to vesting see thtd s 70 (1) As 
to the general rules i elating to transfer, see thid ss 67 68 The Charitable 
Trusts Act 18t)3 (16 A 1 / \ ict o 13/) s 48 lequinng the consent of a corpora 
tion to an order under the Charitable Trusts Acts 18 j 3 — 1891 vesting the le^al 
estate of chanty lands in the Oflicial Trustee does not apply to property vested 
in the churchwaidens and overseers by virtue of the Poor Belief Act 1819 
(59 Geo 3 c 12) and the consent of the parish council is not necessary but 
its active powers of management are not affected (Local Government Act 18J4 
(56 A 57 Vict c 73) s o2 (4) and see title Charities Vol IV p 280) 

(/) They were not thereby constituted a proper body corporate with all the 
legal incidents and lestrictions belonging to a corporation by the common law 
Thus their assent and entry undei a demise to them sufficed to vest the 
property in them on behalf of the parish without any acceptance by an instru 
ment under the seal of the supposed corporation v Ad^tiu (1841) 3 

M & W 362) and any of the churchwardens or overseers might authorise ii 
distress (see title Ecclesiastical I aw Vol XI pp 131 466) 

(g) Poor Belief Act 1819 ^o9 Geo 3 c 12) s 1/ and see title Charities 
Vol rV pp 2o/ 25S 

m Poor Relief Act 1819 (59 Geo 3 c 12) s 35 

(t) I?oed llohh$Y Udell (IS 6) 4 Ad V-Ll 4/8 S C suhnom Doe d Higqt 

V Coc/f^Z (183b) 6 Nev AM (k b)1/9 Smithy Adkins supra Qouldsworth 

V Knights {\S4i) llM AW 337 

(;) A Gy TeiJ%n{lSdi) 8 Sim o(b 1 e I addmgton Chanties [ISSl) 8 Sun 
629 Doed Bailey y boster {ISib) 1 

(7) o9 Geo j c 12 

(7) Deptford {( hut dm ai lens) y S7/*Zr7/7<?/ (184/) 8Q 15 391 Doed Jadcson 

V Jiileij (1830) 10 13 1C S8 ) Doe d Hobbs y Cockell supra Doe d Utggs v 
tod ell supra Doed Higgs v Jerry {iS3o) 4 Ad All 2/1 

(m) Doed Jadcstny UiUy supra Doed Higg^y Jerry siqra Doed Hohhs 

V Coikell sujtra Dje d Htygr y toddt supia Deptfi>rd hurdmardens) y 

etchhy supra Alderman y Weafe (IS :>9) 4 M AW 704 Be Hackney Ghanties 

I X parte Kidiolla (180tj) o4 L J (( H ) IbJ not affected on the point on appeal 
)1L J (oh ) 17b C A 6ee7Ia///tv [1893] 2 (i B 19 C A A lease 
e^e^^uted by ihuuh wardens describing the demised tenement as paicel of the 
lands of the pansli chimh and leserving payment of rent to them is jmna foAXt 
evidence that the land is paiish propel tv even though the lea-se is expiessed to 
be made with the i onsent and appiobation of the vicar and the majonty of the 
aldermen and burgesses and of the inhabitants and paruhiuners and though 
the lease is md u^ed with a memorandum a^tpiessing the consent of nertam 
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of which the trustees were known («), or where the objects of the 
trusts 01 the modes of relief were not general but special (o) 

509 The parish council has the powers, duties and liabilities 
formerly possessed by the overseers or by the churchwardens and 
overseeis of holding and managing parish property generally, not 
being property relating to the affairs of the Church or held for an 
ecclesiastical charity (p) and it may also exercise the powers 
formerly exercised by the board of guardians over parish property (g), 
but the consent of the parish meeting is necessary (? ) except in the 
case of a single parish ha\ing a separate board of guardians (^) 


eub cubing parishioners (jOfc d Ihgga v (1836) 6Ncv &M (k B)li9 

S C sub nom Doe d Hooha v Gockell (1836) 4 Ad A El 4^8 
(«) Dcptfird {Chw chwardena) v SJcetchley (1847) 8 Q B 394 overruling on 
this point Mumhail v Muni (1846) 8 Q B ^82 and apparently by implication 
oveiiuliTig Ex paite Anneahy (1836) 2 Y A ( (fx ) doO see also Doe (L bdney 
V lhlUu\u^o) i Q B 9<b 9S3 

2 Deptford {Chm chuardena) v bl etchley supra eg a trust for the 
ing of apprentices as well as for the rehef of the poor and the repair 
of the church {A G v Lewin{\%6t) 8 Sim 366 AUaaonv biarh[\%6%) 9 Ad 
& El 25o) for purchasing bread for the poor of the pansh [Re Paddington 
Chariiiea [i^^l) 8 Sim 629) for the relief of the most poor and need^ people 
of good life and oonveisation ( Allaaon v Starl. aupra) 

(p) Local Government Act 1894 (o6 A 57 Vict c 73) s 6 (1) (c) (in ) A G 
and bpaidmg Rural Council v Garner [1907] 2KB 480 (right ot property in 
glass and herbage on an awarded road) Haigh y West [1893] 2 Q B 19 L A 
A.S to its power to discharge tithe rentcharge by giving land in lieu thereof see 
theJitheAct 1839 (2 & 3 Vict c 62) s 21 lithe Act 1840(3&4Vict c lo) 
8 17 and as to tithe generally see title Loci esiastical La.w Vol XI pp 742 
etaeq As to afPaii ^ of the Church and ecclesiastical chant\ see notes (c) (d) 
p 251 ante and title Charities Yol IV pp 263 264 As to powers ot sale 
leasing and exchange see tbfd pp 222 223 230 233 Local Government 
Act 1894 (^6 & o7 Vict c 73) s 8 (2) As to powois with regaid to allot 
ment lands see title Allotments Vol I pp 336 et aeq and as to exhausted 
parish lands used for the supply of mateiials see title Highways Streets 
AND Bridges Vol XVI pp 108 109 

[q) local Government Act 1894 (u6 & 57 Vict c 73) s 6 (1) (d) The 
powers aie those under the Union and Paiish Jropeity Act 18 3o (5 A 6 
Will 4 c 69) extended to copyhold lands bv the Union and Parish Pi operty 
Act, 1837 (< ^Vill 4 A 1 \ jct c 50) s 2 and the 1 ansh Pioptitj and Debt& Act 
1842 (5 A 6 Vict c 18) s 4 It must be property tor the general beneht of the 
ratepayers paiishioiiois oi inhabitants [ibid s 2) The produce of sales is 
applied asduect d by the 1 ocal Governmont Loard and land til en m exchange 
18 subject tj the same tiusts as the land exchanged ( LFnion and Paiish I roperty 
Act 1^836 (o & 6 Will 4 c 69) 8 5) As to mode of conveyance see tiW r 6 
the Union and 1 ansh liopeit> Act Ibii (7\\ill 4 A 1 Vict c uO) s 4 
Phe concurrence of the tiustees in whom the legal estate is outstanding is not 
neoes^y (Paiish I ioi>ert> and Parish Debts Act 1842 (u A 6 Vict c 18) s 3) 
Copyhold lands are incliid d and pio\ision is made for enf i aiichisement (Union 
and Parish Pioperty Act is < (, Will 4 A 1 Vict c 50) ss 2 3) As to where 
several parishes are jointlN in the proportv see the Pansh Property 

V 6 \ ict c 18) 8 3 local Govemment Act 
1894 (6b A 57 Vict c <1) h ,>(i) 

(r) Union and Parish li.pwtA Act ISrfo (5 «, 6 Will 4 c 6<)) s 3 Parish 
ProjMrty and Parish Dobts Act ]S12 (6 & 6 Vict c 18) e 2 Local Govern 
ment Act 1894 (o6 A 5/ Vic c , ) s o2 (1) ^ 

(i) 1 om J aw Act 18S9 ^ ’ A 5 f N ict c 56) s 8 Iheie are other powers of 
j gueraians which do not appear to be transfonod uamel} under the 
Baths and Washhouses Acts 1846 — ISha. (see p -^57 post and title Public 
JaBArTH AMD Lcoal Admjm^tratioh) the Publxo labranes Act^ 1892 
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610 Buildings or land for buildings io be used for the purpose 
of parish busmess may be provided or acquiied by the parish 
council (0 

511 Land no longer require d or not suitable for p irish purposes 
maj mth the consent of the Local Government lioaid be sold let 
or exchanged («) 

512 Fire engines and fiie apparatus for the paiish and a proper 
place for keeping them may be provided (i) ihe puish council 
may also agree with the council of a neighbouring borough or district 
for the use of its fire engines apparatus and men (a) 

(b) PartaJi Documenta and PooJ ^ 

613 Minute books must be provided bj the parish council (/>) 
for its use and it may provide propei depositories for all parochial 
books and papers which are not otheiwise provided for by 
law (0 Parochial electors may inspect them free of charge and take 
extracts {d) 

All documents required bj Acts or Standing Ordeis of Pailia 
ment to be deposited with the parish clerk of a rural parish 
must be deposited with the cleik of the paiibh council oi, if there 
be none with the chairman and the same rights of inspecting and 


(56 ^ iO \ict c oi) (see title Plblic a\d T oc\l Ai mimstration) 

the School Sites Actq (see title Pdijcation \ol \IJ p 118) the Literarv 
and Scientific Institutions Act 1S64 (1 A IS A ict c 112) (see tit o 
Titerary A^D Scievtific I^STITUTIO^s pp l9o et seq ante) As to the 
Burial Acts 18o^ — 188o see p and title Bliiai v\d Cremation 

Vol in p 49 

(<) Local Government Act 1894 (o6 A o/ Vict c i) s 8 (a) and see 
Parochial Offices Act 1861 (24 A 25 Vict c 125) s 1 local Government 

Act 1894 (66 & 57 Vict c 73) s 6 (1) (c) (ii ) as to panshes with a population 

exceeding 4 000 As to power to provide a paiish room in panshes with over 
2 000 inhabitants see ihtd 

(u) Local Government Act 1894 (ob A j 7 \irt c ^3) s 9 (13) Small Hold 
mgs and Allotments Act 1908 (8 Fdw 7 c 36^ s 32(1) — (3^ the latter taking 

the place ot the Allotments Act 188 f (oO V, ol Vict c 4S; s 11 which it 

repeals see title Allotments Vol I p 3 As to the ajmlication of the 
proceeds of sale or exchunge and as to the intorporition of the provisions of 
the Lands Clauses Consolidation Act 181t/ (S A 9 Vict c 18) ss 128 — 132 
relating to the right ot pre einption ot supeifluous lands see title Small 
Holdings and Small Dwelt inos 

(i) Poor I aw Amendment Act 18b< (30 & 31 Vict c 10b) s 29 This power 
18 transferred by the Local Government Act 1894 (ob & 57 Vict c 73) s 6(1) 
(c) (ii ) Similar provision may be made under the Lighting and Watching Act 
1833 (i & 4 Will 4 c 90) s 44 if and when adopted by a parish meeting (see 
title (xAS Vol XV p 308) foi a paiish or part of a parish (see Lighting and 
Watching Act 18 3 3 (3 A 4 Will 4 c 90) ss 4 73) 

(a) Parish liie engines Act 1898 (bl A 62 Vict c 138) s (1) see title 
Public Heaith and Local Administration 
(fc) Vestries Art 1818 (58 Geo 3 c 69) s 2 This is one of the duties 
transferred by the I ocal Government Act 1894 (06 & 67 Vict c 73) s 6 (1) 

OffiLe Act 1861 (24 A 2 > Vict c 125) s 1 This is also a 
er (Toed Government Act, 1S<H (56 A 5/ Vict 0 73), s 6(1) 
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of taking copies of oi extracts from such doeumente remain as 
prior to 1894(4) 

Documents diiected by law to be kept with the public books, 
wiitiugs and papers of the parish (/), and all other public books 
wiitmgs and papers of the parish, except registers of baptism 
maiiiages and burials or rehting to the affairs of the Church or to 
ecclesiastical chanties (q) remain in the same custody as before 
1894 or may be deposited in such custody as the parish council 
maj deteimine (h) But the incumbeiith and churchwaidens on the 
one side and the paiish council on the other ha\e mutual rights of 
reasonable access to the documents in the hands of the others and 
an> difference as to custodj or access is to be settled by the county 
council (t) 

The count> council has power to inquiie into the mannei in 
which documents undei the control of the paiish council aie kept 
and to make oideis rehting theieto(i) and an ordei grouping 
parishes must pi o vide for the custody of documents in each 
parish (0 

feuj Sifx o — lie I Uriah MuUmj 
(i ) CmaiduUon 
(a) In ( mend 

514 The parish meeting consists of the pirochiil electors (?«) of 
the parish oi i^aid and no others (?i) 

(1); n ot Here ts n JaiiH < nt d 

516 here theie is no p iiibh council the chaiiman of tlie parish 
meeting and the ovei seers iie a bodj corporate h} the name of the 
chairman and ovei seers of the parish They have perpetual succes 
Bion and may hold land foi the purposes of the paiish without 
licence in moitmain Thej act under the directions of the paiish 


(c) Local G-overnment Act 1894 (ob A 0 / "Vk t c < 3) s 1,7 (<) Documents 
are required to be so deposited under the Stxndmg Oiders of Parhament relating 
to private Bills (see title Parliament) the lUilw’a3.s Clauses Consolidation 
Act 1846 (8 A 9 Vict c 20) ss 8 9 Tramways Act 1870 (33 A 34 Vict c 78) 
s 6 Bj the Parliamentary Documents Deposit Act 1837 (7 Will 4 & 1 Vict 
c 831 provision is m ide for the deposit of documents under Standing Oiders 
and for inspecting and copying them or taking extracts therefrom 
( f) See tho Vostiies Act 1818 (08 Qeo 3 c 69) s 6 Local Government Act 
1894 (1)6 & o7 \ i( I c 4 3) Hh 6 (1) (a) io {2) 

{a) Soo notes (r) (d) p 2>I unU 

(//) As to propel ciish)d> for tlie pmposo of evidence see t tie rviDFXcE 
"V ol XUI pp i> 1 2 else ] 

(t) Local Goveinmeut X(t 1S91 (ub A ol Vict c 73) s 17 (8) see Lewta v 
ifo/e [1898] 1 Q B 164 

{h) Local Goveinmeut Act 1S94 (u6 A o7 Vict 0. 73) ss 17 (9) 40 
(/) s 38(3) / V ; 

(w) See title lUEcnoNS \ol MI pp 191 192 246 and bee ibid p 202 
note (8) 

(rt) lotal Goveinmeut Ut ls91 (>G t \ict 0 73) ss 2 (1) 49 (a) 
All piovt ions with respot f t a paiish iiieHtiUg, h)i the whole ol a paush appl\ 
as It the waid or pait w le the le laiish (kot 4) tUvernment Xtt 189-i 
A 'll Vi t c 73\ s 4 Ml)) 
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meeting, and these aets are executed under the bands and seals 
when ueoesbaiy of the cli luman and ovej seei h {o) 

616 The chaiiman mubt be elected for eich year at the annual 
assembly ( jo), or at a poll consequent theieon \^hich poll miy be 
demanded at the meeting by a single paiochial elector (q) 

Qualifications for the chairmanship are not evpres&ly defined by 
statute but it is implied that he must be a paiochial elector (r) 
Further the statutorj piovisions defining the disqualification of the 
chairman of other bodies r&) are not extended to the chairmanship 
of the palish meeting, and whilst it is expiesslj piovided that neither 
sex nor marrnge disqualifies for certain office'*, the chaiimanshipof 
the parish meeting is not om of them (t) 

The retiimg chaiiman is eligible for re election (a) The chair- 
man may resign olhee by giving notice in writing to the parish 
meeting (b) A casual vacanc’v in the oflice is to be hlh d by the 
pari'^h meeting and the peisoii eh ctf d letiies from the office at the 
next annual meeting (t) 

617 Tho meeting ib usually held in some suitable public room 
vebt(d in the piiish couruil or ni the chaiiman of the parish 
meeting and the ox cisccrs which cxii be us(d free of charge but 
failing this the pxrochiil electors Ime the right to use a school 
house 01 other suitable room maint lined out of any local (d) 

The meeting cinnot bo held on premises licensed for the sale of 
intoxicating hquois unless there is no oihe) suitable room available 
either free or at a leisonable cost (e) 

618 The pioceedmgs must not commence bcfoie 6 o clock in the 
evening (/) and public notice of the meeting must be given ((/) 

Questions are det ided by a ma]oritj of those present and voting 
and the announcement by the chaiiman of his decision as to tho 
result is final, unless a poll is demanded be fore the conclusion of the 
meeting (b) 


(o) I ocal Government Act 1894 (oG& i7 Vict c < ) s 19 (G) and seep 2of 
posi and title Chaeities Vol IV pp 137 258 

(p) locil Government Act 1894 (j6 ^ 57 Vict o 73) a 19 (1) As to the 
annual assembly see p 2o6 post 

(q) I ocal Government Act 1894 (56 & o7 Vict c f ) s 2 (7) Sched I 
Part 1 (7) and as to polls see p ^60 p)8t 

(r) Thus the Local Goveinmeut Act 1894 (oG & u7 Vict c i ) s 19 (11) 
refers to the acts of the parish meeting being signified by tho chan nun 
piesiding at the meeting and two other parochial electors 

(a) Ihtd s 46 

ft) The Qualification of Women (County and Borough Councils) Act 1907 
(7Ijdw 7 c 33) does not apply to this office 
(a) Local Government Act 1S94 (o6 A o7 Vict c ^3) s 47 (2) 
h) Ibid s 47 (3) 

(c) Ibid 8 47 (4) 

U) Ibid s 4 
le) I bid B 61 
(/) Ibid s 2 (3) 

(o) As to time form contents and publication of the notice see {btd , 
s 2 (7) Sched I Part 1 (2) (3) and s 51 
(^) Ibid s 2(0 Sched I Part 1 (o) (6) As to polls see p 2G0, 
V8t 
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Every parochial elector has one vote on any one question, ati4 ifl 
PAHft of an election he has one vote for each of any number of 
persons not exceeding the number to be elected (j) 

The chairman has a second or casting vote when the voting is 
equal (k) 

519 Minutes must be kept and should be signed at the same or 
the next meeting by the chair man thereof When so signed they are 
receivable in evidence without proof and the regularity of the 
meetings referred to and the qualification of the members thereat 
are presumed until the contrary is proved (/) 

520 In paiishes whcie there is no pirish council there must be 
at least two meetings in the } ear (in) Ihe lust of these must be held 
between the 1st March and tho 1st April iiiclusne and is called the 
annual assembly ( i) Other meetings may be convened at any time 
by the chairman or any six parochial ekctois(o) Ihe da>b times, 
and places of the meetings are fixed by the ch iirman (p) subject to 
any statutory provisions (q) Ihe parish mcctiii^ m ly re^^uhte their 
own proceedings and business (/) 

521 Committees may be appointed by the parish meeting fiom 
among their own number All acts of the committees must be 
submitted to the parish meeting for approval (») 

522 Any act of the pansh meeting may be signified by an 
instrument executed at the meeting undei the hands and seals (if 
necessary) of the chairman presiding at the meeting and two 
other paiochial electors there present (0 and any such instrument 
purporting to be so executed is deemed to have been duly executed 
until the contiaij is proved (a) 

(c) Where there %$ a Parish Council 

523 Theie must be at least one parish meeting in the year to be 
held between the 1st March and the Ist Apiil inclusive (i) and as 


(f) local Gk)vernment Act 1S94 (06 A Viot c 73) s 2 (2) 

(^) Ibid 8 2 (7) bched I Part 1 (S) In the absence etc of the elected 

chan man the meeting may appoint its own chan man (ibid feched I 
Part 1 ( 10 ) ) 

(0 riid P 2 (7) Sched I Pait ( 1 - 3 ) 

(m) I bid 8 10 ^2) 

(n) T ocal Government Act IbOf (60 & 61 Vict 0 1) 

( 0 ) I ocal Government Act l&O-l (ob j Vict c 73) 4 j ( 3 ) 

(p) I bid 8 4o ( 1 ) 

(g) As tf these see p 266 ante 

(r) Local Goverament Act 1894 (t ;6 & o< Vict 73) 2(7) Sched I 

Part 3 ( 6 ) As to voting etc see p 2o5 ante and the text supra 

(«) Local Government Act 1894 (06 & 57 Vict c 73 ) s 19 ( 3 ) As to the 
nght to demand a poll on the appointment of a committee and on a resolution 
to approve its acts see note (h) p 260 post 

ft) Local Government Act 1S94 (66 & 57 Vict c 73) s 19 ( 11 ) 

(o) Ibid 8 2 (7) Sched I Part 3 ( 4 ) 

(4) Ibtd B 2 (S) and Local Government Act 1897 (60 ft 01 Viet 
* ^ ® njeitog the I ocal Government Act 1894 (66 ft 67 Yiot 

c (73) Sched 1 Part 1 ( 1 ) loi the general rules governing sudh 
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the parish council is elected in every thud yeai dating fiom 1901 (c) 
the principal business of the annual assembly in such veai is the 
election of the paiish council and the meeting must be held in such 
year on the date fixed by the Locil Government Boaid for the 
election which is generallv the first Monday aft< r the lOih March (d) 
At such meeting opportunity must be given for putting Questions 
to and receiving explanations from an} candidatts who may be 
present Candidates may attend such meeting and speak but they 
cannot vote unless they aie paiochial electors of the pansh (#) 

The parish mo'^ting may if necessary ditirmmo which of tlie 
retiring couiKillois shill fill vacancifs not suiiplied by the 
election { f) 

624 Other meetings may be convened it an} time by tJie cliaii 
man of the parish council or any two paiish councillors (f/) and 
meetings must be held on such days and at such times and places as 
the parish council may fix but subject to any statutoiy piovisions (li) 

525 If the chairman of the parish coumil be present at the 
meeting and is not tht n a candidate foi election he piesides (?) 

526 Standing oiders foi the legulition of the pioceedings of 
meetings mav be madi vaiud and itvoked b^ th^ paiish council (j) 

(ii ) loiiei Duties and 1 1 jht 
[il L lu ive lofvuQ of il t 1 tr ah If t f j 

527 In every rural pa ish the paiish meeting has the ex 
fliisive powei of adopting ccitain Acts(/) namely the Lighting 
and Watching Act 1S33 (/) Bathb and ashhouses Acts 1846 — 
18S2 (m) Burial Acts 1852 — 1885 (n) Public Impio\ements Act 
18G0 (o) Public Libiaiies Act 1892 (p) 

meeliDoS see Local Go\eininent Act ISOl CSG & 67 Nict ‘^tbed I 

Parts 1 3 

Seep 212 ante 

See Oidei of T '>cal Q-o\oriiinont Bond lltli Januan 1^)1 ait 1 and 
lied I 

(e) Local Government Act 1894 (ib & o Vk t c 71) s 2 (7'> S li d I 
Part 1(9) 

(/) thd s 47 (1) and soe p 242 ante 

(</) Local G )Voininout Act is 11 (5b A ot 'Vnt c 73) 45 (3) 

(A) Ibid 8 4o(l) As to tin h( Idim? of meetings see gonertilh pp 211 
sej *>jiet8ej ante 

Local Go\erijmf'nt A(t 1891 (ob <t 6< Vict c 7 3) 4 > (2) 

Ibid 8 2 (7) Sthed I Pait 3 (o) 

I bid 8 7 lh)se Acts are rofciied to as the adoptne Act^ {tb d ) 

3 & 4 Will 4 c 90 see title Gas Vol XV p 30 < 

(1846) 9 A 10 \ict c 74 (1S47) 10 A 11 Vict c bl (IS78) 41 t 4. 

Vict 'c 14 (18S2) 43 A 4b Vxet c 30 see title Public IlEaTH axd I ocm 
Advinisihatiox 

(n) (18o2) lo A 16 Vict c 8o (lSj3; 16 A 17 Vict c 134 (lbo4) li A IS 

Vict c 87 (ISoo) 18 & 19 Vict c 128 (lSo7) 20 & 21 Vict c 3o (18 j/) 
20 A 21 Vict c 81 (18o9)22Vict c 1 {I860) 23 A 24 V ict c 64 (1862) 
25 A 26 Vict c 100 (18 a) 34 A 3? Vic c 33 (18S0) 43 A 44 Vict c 41 
(1881) 44 A 4o Vict c 2 (18bo) 4S A 49 Vict c 21 Ste title Burial amd 

UremATION Vol in pp 4o0 492 

(o) 23 A 24 Vict c 30 see title Open Spaces and Recre\tion Grounds 

(p) 55 A 56 Vict c 63 ste title Public Health and Local Aduinis 
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Where a parish council is in existence the consent of the parish 
meeting is required for the sale or exchange of land or buildings in 
the parish vested in the parish council (q) the incuriing of expenses 
or liabilities by the parish council involving a late exceeding 
thieepence in the pound for any local financial jeai or a loan(r) 
the suppoiting or opposing of draft schemes foi the administration 
of paiochial chanties (s) 

Ihe palish meeting exeicises the powers or gives Ihe consents (a) 
which weie formeily exticised oi given by the owneis and rate 
payeis of a paiish or i majoiity of them under an'^ of the Acts 
1 elating to the lelief of the poor {b) oi under the School Sites 
Acts (c) or the Literary and Scientific Institutioiib Act 1854 (d) 
bo far as respects the doalino with parish propeit} the Bpendin^, 
Of mone^ or the raising of a late (e) 

(l)j Jdter^i Right avd Duties wheie Here in no I tri h Council 

628 Subject to the piovisions of any gioupmg ordei ( f) that maj 
have been made the paiish meeting of a paiisli in which no parish 
council exists has such powers rights and duties as aie tians 
ttried to 01 aie conleried oi imposed upon it by stxtuto (r/) and 
such poweis of a paiish council as the count\ council maj on the 
application of the parish meeting eonfei upon it (//) 

IhepoweiB and duties lianstcired oi confened b> statute aie 
the poweis duties and liabilities of the vesti^ except such aaielate 
to the aliaiis of the Chuicli oi to ecclesiastical chanties (i) and such 
as are expicssly tiansfeiied to any othoi authoiity (A) the powei 
and duty of ipjioiiiting o\ciseers and notion g then appointment 
md also the powci of appointing and i evoking the appointment ot 
an assistant oxeiseei(?) the same power of appointing trustees 

See i\ 2oO ct ‘.t*/ ante 
(r) ^ce p 243 ante 

2 1 ot il Go\ eminent Act 1894 (ob & Aict c 73) s 14 (o) As to 
aiiiiiial accounts of pirochnl clianlics to tlie parish meeting see 
Kil 8 14(6) and titlo Chart iJEs ^ol 1\ p 2/3 

As to the county council loquiiing older the consent of the paiisli 
meeting ol pirt ot a paiish to acts ot the pun h council in lespect of that j ait 
see Local Go NornmoTit Act 1S91 (o6 A o/ \ict c 73) s 3< set out in tith 
IbniiVL \M) Orematioat "Vol III pp 49o 49b The order does not reqim 
submission oi confirmition by the 1 ocil Go>eniiuent Board (Local Govern 
ment Act 1814 (66 & o6 A ict c 73^ s 40) As to the appointment of a 
committee to deal with a defined put of a paiish see note (jo) p 216 ante 
(b) So far ds the e deal with pansh property see pp 243 JuJ ante and 
generally see title 1 OOK I \w 
(<) See generally title Lducaiion Vol XII p 11/ 

(d) 17 A 18 Vict c 112 see note («) p 2o2 aite and genenllv see title 
LirFRARY AND SCIENTTIIC I'NSTIIUTIONS pp 19o €t SCq ante 
(e) I ocal Government Act 1894 (o6 A 67 Vict c /3) s 52 (1) 

(/) As to grouping 01 ders seep 240 ante 

(g) I ocal Government Act 1894 (ob A 57 7idt c 73) s 19 (4) (o) (7) (81 
The trusteeship, management oi control of an elementary school is not aneoted 
b^ any of the proYisions of the Act {thxd s 6b) 

(A) Ibid B 19 (10) Note that the county council can only giant voweiB 
which aie confertw on a pansh council by the Act 
(•) bee notes (c) p 251 ante 

<ft) Local GoterBUwnt Act 1894 (56 A o7 Vict c 3) s 19 (4) 

(1) I hi I 8 19 (5) and see pp 249 250 atite 
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of a charity m the plaop of o\Giseeis or church \\ ardens as is 
posbessed by a paiisli council (vi) the same poweis as are 
conferred on a paiish council in lespect of the stoppinc; oi diveision 
of a public ii^ht of wav oi the declaring of a highway to be 
unnecessary and not lepaiiable at the public expense and of com 
plaint to a county council of a default of a ruial distiict council (n) 
the light to receive thiou^h then chairman notice of diaft schemes 
relating to parochial chanties (o) 

629 All powcis and duties tiansftiicd fiom in autlioiitj to the 
parish meeting and the adjustment ot jiiopeity and liabilities aic 
subject to the genei il piovisions relating to such tiansfeis (jp) and 
the provisions leliting to the deteimmation of qutstions in dispute 
are also applicable {q) 

530 The legal inteiest m all property which would be vested in 
a parish council if that existed {)) is vested m the body coiporite 
of the chairman and ovciseeis of the parish, subject to all trusts 
and liabilities affecting tlic sime(A) and all persons concerned aie 
lequiied to make or concur in making such tiansfeis as may be 
necessary (t) 

(c) Porueis vhe}e there la a Finsh Ccun il 

531 WhoiG a p Irish council exists in a parish the pi o\ nice of 
the palish meeting is limited to discussing and pissing lesolutions 
on the affiirs of the parish and the exeicise of such powers as are 
confeired exclusivelj upon all parish meetings (u) 

(ill.) 1 itui} te 

532 The expenses of a parish meetmg including the taking of 
a poll are par able out of the poor rate and the demand note must 
state m the form presciibed by the Local Goxernment Board the 
propoition of the rate leried for such expenses (v) They are paid 
by the paiish council where such exists and in other cases for the 
purpose of obtaining payment of such expenses the chairman has 
the same powers as a board of guardians have for the purpose of 
obtaining contributions to their common fund {w) 


(77i) I ocal Gkiverninent Act 1894 (o6 A t>7 Viot c 73) s 19 (j) seep 252 
ante title Charities Vol IV p 264 as to accounts of chantios bce also 
p 261 peat 

(«) I ocal Government Act 1894 (66 & ti7 Vict c 73) s 19 (8) As to these 
matters see respectively p 249 ante and p 376 poat 
(o) Local Government Vet 1894 (ob A 07 Vict c 73) s 14 (6) see also title 
Charities Vol IV p 187 

ip) Local Government Act 1894 (66 A 67 "Vict o 73) s b< 

(gfj Ihd s 70 
( r J See p 2o0 ante 

(«) Local Government Act 1894 (o6 A 57 Vict c 73) s 19(^0 Questions 
relating to such vesting may be determined m the same ^ as in the oase 
of a pansh council {tbid b 0 (1) and see note (c) p 2ul ante) 
it) Local Government Act 1894 (66 A d< Vict c 73) s 19 (0 
(«) As to which see p 2o7 ante 

(v; Local Government Act 1 894 (66 & o < Viot c 73) s 11 (4 j (6) 

(i^ Ibtd B 11 (4) see p 24^ ante I he form of pie( pt is prescnhel 
by Order of Local Qnvemment Board llth February, 189o No 449 The 
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AnteleMftl foi defiaying the expeiibes of the parish meeting 
including expenses under adoptive Acts (a) is limited to a maximum 
of sixpence in the pound in any local financial year {h) 

533 The accounts of receipts and payments of the parish meet 
mg then committees and olhcers aie to be made up yearly to 
the Jlst March in the foim prescribed by the Local Government 
Board (c) and are audited by a district auditor in the same way 
as the accounts of a parish council (d) 

Pai och 111 electors ma> at all reasonable times without pajment, 
inspect and take copies of and extracts from the accounts (e) 

(iv ) Foils 

634 Lcsolutioiib before a paiish meeting may be subsequently 
submititd to a poll by ballot ( / ) of the whole electorate In certain 
cases a poll may be dem inded by any one parochial electoi (a) but 
except n these cases a poll cannot be taken unless either the 
ch iirman issenis oi the poll is demanded at the meeting by at least 
fi\ e of the paiochial c k dors (g) present or by a third of their number 
whicheier numbci is less(/t) 

Each pilot bill elcctoi has one vote on any question at any poll 
ai d no moiG or in case of an election one vote for each of any 
number of persons not exceeding the number to be elected (i) 

Ihe conduct of the poll is regulated by rules fiamed by the Local 
Goiernimiifc Board ( ;) 


dr mand noie lor uiiy lale levied foi the piiipo'^e must state in the form pre 
b(iibedb> the local Goveiument Boaid the propoition ot the rate levied foi 
such expenses (T ocdl Groveinment Act 189i (ob & •>? \ict c i3) s 11 (o)) 
As to rating generally see title Eates and EA1I^G 
‘ As to adoptive Acts see p 267 ante 
{h) Local Government Act lb94 (66 & 6i Vict c 73) s 19 (9) Where a 
palish continues in pursuance of an older of the county council to maintain 
its own highways the highway expenses aie not to he deemed to be expenses of 
the piiish meeting for this puip )&e ot limit ition {thid s 8 ^ (2) ) 

(() Ibid 6 6S (1) seep 244 ante lor the pre<^cribed loim see Older of 
1 oc tl Government Board 22iid M iich lS9b 

d) J ocal Government Act 1894 ( j 6 & u7 Vict c 73) s 68 (2) and see 
p 214 ante 

(e) Lc cal Govcimnent Act 1894 (66 & 61 Vict c < 1) a 58 (4) 

(/) Ibid s 2(o) 48(3) 

(^) Asti parochial ell ctors see title Elections \ol XII p 191 
(/i) local Goiernraent Act 1694 (o6 & 57 Vict o 73) s 2(7) Schod I 
Put 1 (0 Ihe matters upon which a single elector can demand a poll are 
an application representation or complaint to a county or district council 
the appointment of a chairinan for the year or of a committee or the delega 
tion of any poweis oi duties to a committee or the approval of the acts of 
a committee the appointment of an overseer the appointment or revocation 
of the appointment or dismissal of an assistant oveiseer or a parish officer 
the appointment of trustees or benehciaries of a chanty the adoption of 
adoptive Acts the consent or refusal of consent to anything which cannot 
he done without consent the incurring of any expense or hability the place 
and time for the assembly of the parish meeting any other prescribed mattei 
(tb,d ) 

(<) Local Government let 1694 (o6 & 67 Vict c 73) s 2 (P/ As to the right 
to use ballot boxes etc for a poll see tbid e 48 (6) (8) As to expenses see 
tbtd B 48 (7) (8) 

(/) Ibid B 48 (2) (8) The rules applicable are contained in the Parish 
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For the purpose of the polling the chairman of the pan h 
meeting at which the polj is demanded is the leturning oflicer 
unless he is unwilling oi unable to act, in which case he may 
appoint some other person to act (k) 

Ri CT 2 — 1 he \ Lsii'y 

535 The vestry is now almost entirely an ecclesiastical institu 
tion (0 the civil poweib of the vestry m rural paiishes having been 
transferred to the ruial distiict councils and in nearly all urban 
parishes to the borough or urban district council by order of the 
Loc al Government 13oaid(7«) Where theie has not been such a 
ti insfer the urban vesiiy has power to nominate and in man\ 
instances appoi nt and control the actions of the overseers and assist int 
overseers {u) to adopt and exercise powers undci the Burial Acts 
1852 — 190b (o) to diiect the custody of parish documents (p) to 
consider the basis of the county rate ( 7 ) to appoint a vestiy 
cleik( 7 ) to inspect accounts of chanties (s) and to consent to the 
provision of parochial offices {a) or to provide them (5) 


Meetings (Polls) Oracr 1694 which apply whero tlieie is no piiish council 
and the I aiish Meetings (Polls) Older 189 j Stat E AO Eev \ol IX Paiish 
Council and Parish Meeting 1 ngland pp 1 23 which apply wheie a paiish 
council exists 1 01 the purpose of these Oidcis a parish wiurh is situate m 
more than one adii inibtrati\e count\ is to be deemed to be wholly situate m 
the county containing the larger part of its population (Oidei 1894 r It 
Older I69a r 18) li the poll be tor pait ot a paiish the rules ^pply as if the 
part were a jiaiish (Ordei l69o 1 21) 

(A) Palish Meetings (tolls) Oiders 1894 and IS):) r 1 (1) (2) compaie 
note (Ji) p >06 

(0 See title I CCLESIVSTIC\T T xw Vol XI pp loZetbei where the vaiious 
kinds cf \Gstnes are desmbed 

(m) Under Local Go\einmoiit Act 1894 ('56 & 'V ict c o) ss 34 

(«) bee the 1 oor Iveliet Act 1S19 (o9 Geo c 12) s ^ Poor 1 aw Audit Act 
1846 (11 A 12 Vict c 91) s 1 Union Assessment Committee Act 1862 (2o & 
26 Vict c 103) s 32 Union Assessment Committee Amendment Act 1864 
(2/ A 26 ^ict c o9) 8 7 tool Bate Asses ment and Collection Act 1869 
(32 A o3 Vict c 41) ss 3 4 Poor Law Act 1879 (42 A 4 1 Vict c o4) s 17 
General Order of lof il Goyeinment Board 8th September 1903 ail; 3(4) 
and see title P \rp is A^D I ativo 

(() See p 2oi ante and title Bubial vnd Cbemaiion Vrl III pp 44t) 
note (w) 446 4o0 

(p) Vestries Act 1818 (aS Oco 3 c 69) s 6 

(7) County E ites Act 18i2 (lo A 16 Vict c 81) s 13 and see title Eajls 
AND Baiing and p 3a9 post 

(7) If and when the Vestnos Act I80O (13 A 14 Vict c 57) is applied As to 
the vestry cleik see title Lcclesiastical I AW Vol XI p 460 ioi a recent 
case dcahug with the duties and payment of salaij of the ve try deik see Ji v 
Danes L% parte I eake {l^W) 104 L T 778 

(a) Charitable Trusts Amendment Act 1805 f 18 A 19 Vict c 1‘’4) s 44 see 
title Chabities Vol IV p 273 

(а) In panshes with a popnlation exceeding 4 000 (Paiochial Offices Act 1661 
(24 & 2o Viot c 124) 8 1) 

(б) When the Vestries Act I80O (13 A 14 Vict 0 67) ss 4 5 is applied Ab 
to the annual list of pansh property to be kept at the clerk s office see title 
Ohahities Vol IV p 24u Vcstiics Act 1831 (1 A 2 Will 4 c bO) s 19 
The detculs to be entried in the list aio piescnbed This provision is not 
affected by tUo I ocal Government Act 1S94 (66 A 57 Viot 0 73) 
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SiCT 8 — The Uibun Distnct 
Sub fej-cr \ - Ihe Irhan Ihsinrt CouncU 
(i ) ^ vii ii nUon 

536 In 1894 all uibin authoiitieb (0 were renamed 

‘ urban district council and then districts urban districts 
e\cei}t in the case of boroughs of which the stjles and titles of the 
coipoiition and council remained unaffected (d) 

i’he term ‘ uibin distiict council is a generic teim including 
the council of every kind of urban district whethei a borough or 
county borough oi not (e) 

637 The chauinan of an uiban district council other than a 
boiough council (/■) must be appointed at the annual meeting (<;) 
to hold office for one >eai and to be chaiiman at all meetings at 
whiilihe is present (/i) Ihe disqualilu ations of persons seeking 
office as urban district councillors ajiph equally to the office of 
ch in man (?) 

\ voman m iiiicd or unmaiiied is eligilde foi the office provided 
that she is a councillor (^) The chairman unless a woman or 
unless personally disqualiticd by statute is cr ofiicio a justice of the 
peice for the county in which the dibtiict is situate (/) but before 
acting he must tal e the necessary oaths though these need not be 
lepcatid on his le election on the expnation oi other determination 
of a previous tcim (w) 

A council may appoint a \ict chaiiman (/i) 


(c) bee title Plblic Ulu lii T oc m Admimstp mton 

(d) locil Government Act 1 94 (oO V ot \ict c J) b 21 (1 84 (1) b5 

(o) and see the Public Health Act 187o ( S & 39 Vict c 6a) e b A to the 
G fleet of the Act on improvement commi bioners having harbour poweis see 
the T ocal Go^ollmltnt Act 1894 (o6 do \ict c 73) e 6o Urban dibtiict 
councils may buo and be sued in their coipoi ite nimoB (Public Health 4ct 
18 <0 (38 A 39 Vict c oo) s 7) Ihey ma'^ change their names with tho 
Banction of the counh council (Local Government Act 1S94 & oi Vict 

c ^3) 8 6o (3) which piacticall} eupeiseded the Public Health Act 

(3b A 39 Yict c oo) s 311) Astotran ^eis of stock on change of name see 
the Local Go\ernment (btock Transfer) Act 1895 (a8 & 69 Yict c o2) 

(() local Government Art 18^4 (ob A o? Yict c i3) s 21(1) see Ktrkdale 
1 iinal Board v Liverpool torpmation [1904] 1 Ch 829 In thib bection of the 
pre eiit title the void council is for the sake of brevity frequently used to 
denote uiban distiict council 

f /■) As to borough see jip 29^ et eeq p(Bf 

(^j^) bee title J LLClTO^s Yol p 37u As to the appointment of a 

substitute Bee^bid Local Government Act 1894 (u6 & 67 V ict o 73) s 59(1) 
(h) Public Health Act 18/o (38 A 39 Vict c 6a) s 199 Sehed I (3) 
applied by Local Government Act 1894 (56 & 67 Yict c 7a) e 69 (1) 

(t) liocal Government Act 1 S94 fob & 67 Vict c 73) s 4b seep 2b3 pest 
(>fc) This IS not expressly enaotfd but it is recognised by the statute see 
1 cal Government Act 1S94 (ab A o7 Vict c 73) s 22 
(0 \s to lustioes of the pe*ice ee title Magistrates pp oSleiseg p(st 

(m) Local Government Act 1891 {i6 & 67 Vict c /3) s 22 Chairmen of 
i>istuct Councils Act 1896 (a9 A 60 Vict o 22) s 1 

(n) Local Government Act 1894 (56 A 67 Vict o. 73) « 69 (2) see title 
tocTiOKs Yol All p 37b 
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538 The councillors are such peisons being duly qualified (o) 
as are elected (p) as councillors by the parochial electors (j) of the 
paiishes or wards in the urban district (?) 

A pel son who ceases to hold the office of councillor is re eligible 
for the office unless disqualified («) 

A councillor may by writing, resign his office on payment of the 
fine provided for non acceptance of office and the council must 
foithwith declare the office vacant (t) Non acceptance of office 
cieates a casual vacancy (w) 

A casual vacancy in the office of councillor is filled by election 
held in accordance with the Order of the Local Government 
Board (a) The peison elected holds office for the lesidue of the 
term of office of the person whose place he takes 

(ii ) Q iahficattons and Dit>qu ihjitattona 

539 In uiban di^^tricts winch aie not boroughs thcie aie no 
ei qffitio 01 nominated members of the council (Z>) A councilloi 
must be a parochial electoi (c) of a paiish within the urban 
district or must haae lesidcd duiing the whole of the preceding, 
twehe months m the district (d) Sex and maiiiage are nut 
disqualific itions (e) 

(o) See the text uijia ind p 264 post 

Ip) Ste title Lr rciio\'^ Vol VII pp 361 d As to their term of oflB( e 
boethvl Local Go vein meut Act 1894 (oO A, 57 Vict c 7o) s 23(6) Distiict 
Councilhrs aid ( uaidnns (icim of Office) Act 1%0 (6i 64 Vict c 16) 

8 1(1) (2>) 

(y) As to paicchial electoi s see title I lU iJo^b Vol VIJ p 191 
( ) Local Gov Cl nineiit Act 1891 (o6&5/ A ict c /3) s 23 (i) Jheii number 
and the mannei ni which thej were allotted amongst the wai h ot the urban 
snnitaiy district iciii imed unaltered in 1894 but thou nuinlois and then 
apportionment amongst the wiids (which wards nnv ilso be iltoicd) may be 
regulated and deteimined by the county council (1 icd Govoinment Art 1888 
(ol A o2 Vict c ^1) s o7 (1) (e) and see i ti /osf) 

(s) Urban Di tnet Councillors Election Oidei 1S9S i (1) ind feched Y 
Stat R A 0 1 ev Aol IV Bistiict Council 1 nglaud p 8 adapting the 
Municipal Corpoiations \.ct 18S2 (4o A 4b A ict c uO) s 7 made ipphcable 
by the Local Government Act 1891 (o6 A 6< A ict c '"j) s 48 (J) As to dis 
qualification^^ see the text pp 264 et seq ; o^t 

(<) Uiban Disti 1C t Councilloi s Election Oidti 18ds i 26(1) andbehed A 
adapting the Mumcipal Corpoiutious Act 1882 (4 j C 4b Aiet c 60) s 6 
made applicable bv the Local Government Act 18)4 (6b C n Aict c <3) 

B 48 (4) As to the fine on non acceptance of office ace p 261 po t 
(a) Urbm L)istnct Counoillois Election Oidei 1898 r 26 (1) and ibehed V 
adapting the Municipal Coipoiationa Act 1882 (46 A 46 Vict c 60) s 40 made 
applicable by the Local Government Act 1894 (66 A o7 Vict c 73) s 48 (4) 
As to the couise adopted when moie than one casual vacancy is filled at the 
same election and the time within which the election should be held see thtr/ 
and title Llections Vol \II p 3/4 An election is not nftessarj to fill a 
casual vacancy occuiring within six months befoie the oidinai} 1 iv of retirement 
from the office in which the vacancy occurs but it must be filled at the next 
ordinary election (I ocal Government Act 1894 (j 6 A 67 Vict c 73) s 48 (4)) 
(a) See title Ltlciions Vol VII p 374 
Ibj Local Government Att 1894 (u6 A j7 Aict c 73) s 23 (1) 

(c) As to which see title Illctioi^s Vol XII p 191 ind compare p 241 
ante 

(d) Local Government Act 1891 (66 & 67 Aict c 4 i) 23 (2) All other 
statutory enactments whether in genera] local or pei oual Acts are repealed 
(tbid ) As to what constitutes residence see title Elections, Vol XII 
p 177 note(/) 

(«) Local Government Act 1894 (06 & 67 Viot c 73) s 23 (2) 
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640 Every qualified person who has been elected, or been 
deemed to be re elected, to the ofiice of urban district councillor 
must unless exempt as hereinaftei stated, either accept the oflB.ee 
by rail mg and subsciibing the statutory declaiation within one 
moiiLli aftci notice of being so elected or of being deemed to be 
It elected 01 pi) the piescribed fine (/) 

A pel son elected or deemed to be elected as councilloi must not 
act in the ofliee except in admmisteimg the declaiation until he 
has made and subseiibed the prescribed declaration befoie two 
membeis of the council or the cleiL to the council or in case of 
Ins absence fiom the Lmted Kingdom befoie a Biitish consul 
and such poisons aie authorised to receive the declaration 

IJie pcnilty foi acting without having made the declaration 
IS a fine not evceeding £20 for eich ofionfe recoverable by 
iciion ( /) 

54l The following poisons aie disqualified fiom being elected or 
being members of or chan men of paiisli oi disti ict couni ils (A) 
infintb aliens those who within twelve months befoie their 
ebction oi since election including both the nomination and the 
poll (i) have received union or paiochial relief (k) those who 
within five V ears bctoie election or since election including both 
Ino nomination and the poll (I) have been convicted either on 
indictment or summaiiiy of any ciimc and been sentenced to 
mipiisonment with haid laboui without the option of a fine oi to 
any grcikr punishment and have not leceived a fiee pardon 
persons who within the said periods have been adjudged bankiupt, 
unless and until tin adjudication is annulled or a discharge has 
been gianlcd with a ccitilicato (vi) that the bankruptcy was caused 
by misfoitune without any misconduct on then part (n) oi have 
midc a compo liion or aiiangenienb with their creditors unless 


( f) Ur^ in 111 tiitt Countillois Election Older 1S9S r 26 (1) and Schod V 
ad-ijitiiit, tin Mumcip'il Coipoiations Act 1S82 (4o A 46 \i( t c oOj s 34 mido 
applicable by tbt locol Government Act 1S94 ( >6 A 67^ict c 73) s 48(4) 
1 pij iltiP'!* aio imposed for non acceptance see ibid 

( ) Uiban Th'stnet Count illors ? lection Older 1S‘)S r 20 (1) and 
S jiL I V adapting tho ISIuuicipal Coipoi aliens Act 1882 (4o A 40 Vict 
c ^()) frs 3 j 41 219 mtdo apphcublo b\ the Local Government Act 1894 
(lO A o7 V ct r* i ) 4S (t) If made before a Piilish consul it must forth 
with be sent to the d il ul tho council (Mimic pal Coipoiations Act 1802 
(4 ) & 40 \iet c lO 1 01 peisms who aie e’cempt fiom seiviug in the office 
see Urban District Ceun ill )3b Llettioa Older 18JS r 2G(1) and Sefied V 
and the li I on pp 2J/ ‘’OS jut tht notes tfieieto induatin^j how far they 
fi\ ply to the olll e of ooutk il ois 

(/i) Albo ippht ible to bonds of ^imi dill i I ocal Government Act 1894 (ob 
A V ict c 73) H 40 (1) 

I'/) Tocil Goveriimont Aet 18 »4 (50 A j \ict c /3) s 75 
/) As to this see tub 1 IEUlO^^ MI pp 112 -I 14 As to what 
con titutos union or paiochiil relief see al j looi I aw Amendment Act 1834 
(4 A 5 Mill 4 0 76) Bs 50 —oS il and bee title Pooii Lv.w 
(0 Local Goveinmout \ci 1894(56 Vict c 73) s 5(2) 

(m) As to this see title Lvm ruiicy am> Issolvenoy Vol ll pp 90 etseq 
Compare the coses undei the Alumcipal Corporations Act 1882 (4 j A 46 Vic* 
0 50) and see p 30 i post 

(n) Local Goveiament \ t 1394 (jO A 6< Vict 0 73) s 40 (1) (c) (4) 
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and until then debts h j,\ t been paid m full (o), this lattei piovision Sbot 8 
including an administration order providing for the payment of The Urban 
less than the full amount of their debts under the statutory District 
provisions (j>) lelating to small bankruptcies (9) md also deeds of 
anangement (») persons holding an> pud ollice under the 
council («) persons concerned in any Inigain or conti act entered 
into with the council, or participating in the prohi of any such bai 
gam or contract 01 of any work done under the authority of the 
council (t) Bubiect howecei to certain limitations fa) 

542 Acting 01 voting in the office during disqu ilification is an oftenoe 
offence punishable bj hne on summaiy conviction (b) Speaking at 

a meeting of the council, but without voting renders the offendci 
liable to the penalty (c) and the liability does not cease although 
the period in which his election may be challenged has expired {d) 

543 A vacancy is created by a councillor bocoimng (li‘^qm,lified Av lUtte 
during his term of office or bv his absence from council meetings 

for more than six months consecutiveh, except in case of illness t/on 
or for some reason appro\ed by the council Upon such e\ent 
the council must declaie the office \acint and signify the same 
notice signed by three members and countersigned hv the clerk, 
and notifaed as the council may diiect (c) 

f ) I ocil Go\ornment Act 1804 (u6 & oi Viot c '’i) s 46 1) '"o) (4) bit 
te lltlo li^^KlTIrC^ V\D I^S0LVL]SC1 Vol II p 269 
{} ) See title BA^K] UPTCY AND Insot\fncy Vol n pp 291— 01 
Q) BraJfieldv GheHenham Quarhana [1906] 2 Oh ofl 
(r) Under the Dtcd«» of Arrangement 4ot 1S8< (50 & il Vicfc c l)*") e 
CorngariY 1 1900) 64 J P (78 

(«) Local Government Act 1S91 ( 6 & 5^ lut c 73) s 46(1) (1) I <■ 
payment m »do to a inudi al practitioner under the Infectious Di'^ease (NTotific i 
tion) Act 1889 (o2 u3 \i t c 721 does not disqualify him (i?>#d s 11 j 
and see title Public Ilt^iTH and T oc^.l ADMiNieii vtion As to disqinh 
fication through being the piui cleik of a joint hos^pital committee sio 
Greidle ^mith y Tomhn (1911) 101 T T S16 
(i) local Government Act 18 )4 (j 6 V 7 Vict c H) s 46 (1) ^e) 

^«) Ihe dispialififation by loason oi being intere tr Im bai^,uns or contnet^ 
does not attach where the interest is onlv in the silo or lea a oi lands oi in 
loans of money to the coiiufil or in any cont^^ct toi the supply fiom land f 
which the person 18 owner 01 occupier of stone ti^ivel or other mibinl f r 
making or repairing highways 01 bridges or in uhe ti ni por of miteiials 1 r 
the ropur of loads or bridges in his immediate neighbourhood or in ly 
newspaper in which anv idiertisement i elating to the iftuis of the council n 
inserted or in any contract with the council as a shareholdei in any joint 
stock company but in this last eAccption he mxy not vote at any mcetin^ t 
the council on anj question in which the company is interested except that lu 
the case of a watei company or )ther company f stablishod for the cariying m 
of works of a like public nature this piohibition may be dispensed with by 
the county council [ibid s 4b (2) ) 

(6) Ihtd B 4( (S) As to pi oce( dings to be taken agiinst p isons filling nid 
exercismg municipal offices unlawfully see Municipal Offices 4ct 1 f 10 (9 Ann 
0 25) and title C hown Practice Vol X pp 13o et seq 
ic ) ( ha) le'yworth y Rudgafd 4T J (ex ) 89 

(i) De %}iza v C)bden [1891] 1 Q B 687 C A 

(e) Local Government Act 1894 ( >6 & o7 Vict o 7>) s 46 (6) (7) Ibis 
does not apply to boroughs {ibid ) The oounul ought not to vacate the office 
without giving the holder an opportuniU of explaining his absence s e 
litchardsrm v Methlcy ^thool Boat a [1R93J 3 Oh 510 s<e also R y HunUoi 
Ex parfe Hodgson (1911) 7o J P 335 



Disqualification for holding public office, which isdudas 
fip) the office of district councillor, is imposed by, or ma> be imposed 

' ^Bfttdct under, certain statutes m the case of persons found guilty of corrupt 
Diwui^ca practices and other offences against election law ( f) 
ti<m on 

oertam (lu ) loueri and DnUei 

convictions 

General 545 llie mban distiict council ^\lthln its distiict has the 

description pow ers and duties of sanitary authority {q) and hlgll\^ aj authori tj (/t), 

and exercises such as were foimeil^ in the hands of other persons 
under local Acts(e) The counts council nia> also delegate ceitiin 
poweis to the urban district council (/) oi appoint the latter as its 
agent in the tiansaction of admiiiisti ative business in roatteis 
ailectingthe uiban distiictC/' and may altei the aiea ovei winch a 
council has juiisdiotion (m) 



Powers trans 546 ihe uiban district council has the poweis duties and 
ferrcdfiom liabilities of justices out of sessions in iclation to the following 

justices natteiswhen xiising\Mthin a county distiict namely the licensinj^ 

of ging masteis(7i) and of dealeis in game (o) the giant of pawn 
biokeis ceitihcatcs(p) and of licences foi passage brokeis and 
emigrant runneis (q) the abolition of and the ilteiation of days 
lo holding faiisO) the execution as the local authoiity of the 
lel itmg to petioleum(s) 

Poweis tian 547 The Uiban distiict council has also the poweis duties and 
quaUer^°™ li I’ulitus foimerh exeicHcd by and imposed upon quaitei sessions 

lesbiona — 


( /) C oiiiipt and lllep:al Pi ictices 1 lexention Act IbS (-16 ^ 47 A k t c ol) 
Ph 4 b (1) 38 (o) 4 j (4) Municipal Llections (Coriupt iind Illegal Practiies) 
Alt 1881(17 A 48 Aid c U)) s 2 3 8 (2) 23 28(4) 3o IG lublic Lodio 

I jiiupt liucticcs Act 1889 (62 X 63 "Vict c 63) b 2 See furthci title 

1 Aol \11 p o24 find '-ee title Criminal I aw am) Ikocidurl 

A I IX pp 481 et e/ 

(jj Inclu(biij 3 tliopowei to male bje IdMs see title 1 UBLic Hi ALiu im) 
J ocAL Admimstrajion Die powers under the Public IJc iltb \cts aie 
cuinuliti\e see the lublic Hcaltli Act 18<t> ( 8 A o9 A ict c oo) s 341 
(/i) See title High WA^ i s Sheets amj Bulges Aol XM p 2/ 

(t) lublic Hodlth A(t 187 ) (38 A 39 Vict c o )) s U) except under Ac s 
foi the con eivanc> of livers (i/ id ) see title AA atei s aed AVailkcoi i s 
(C) Local Government Art ihbb (il A o2 A^'ict c 41) s 28 (2) 

(/) Local Goveiiiineiit Act lb94 (oG A o7 A^ict c f3) s 64 

(»/i) I ocal Government Act 1888 (ol & 52 A ict c 41) s 67 and see p oh 

pOdt 

(n) See title Agriculture Aol I p 277 1 or the piovisionsielatiug to the 

eflictof a tidisfer of powei and duties by tlie local Goieinraent Act 1894 
(ob Ao/ Aict c 73) see b 6i As to betthng questions of transfer see 
thd s 70 

(o) Sec title Game Vol vA p 2oo 

(p) Seo titlo Pawns and 1 i i d( es 

(f/) Seo title SinPPING AND Is WIGAIION 
fn bee title Markets aed 1 s 

(e) Local Government Act 1S94(5() & 57 Yict c 73) t 27(1) See title Public 
JIe\.lth and Local Admini&irahon The powers in lespect of infant hte 
protection were taken out ot this list and vested in the board of guardians by 
the Infant Life Protection Ad 1897 (60 & 61 Vict c 67) s lo and Schedule 
Tepoaled md re ^aoted by the Children A<t 1908 (8 Edw < c 60 s 10 see 
title lEF^Nls AKD Chjldiee Aol h.MI p 168 
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m relation to the licensing of knackers yards within the county 
district (i) 

548 The council also has, or may acquiie, powers under statutes 
1 elating to a variety of matters dealing with the interests of its 
distiict and the inhabitants These are discussed elsewhere (a) 

549 The Local Government Board has poweis upon the applica 
tion of the council or any representative bod\ within the district 
to make an order conferiing on the council oi on such other 
representative bodj all oi any of the following matteis the 
appointment of oveiseeis and assistant oveiseeis the revoca 
tion of the appointment of the httei any powers duties or 
liabilities of oveiseeis and any poweis duties or liabilities of a 
parish council and may apply the provisions of the Local Govern 
ment Act 1894 (h) relating to these matteis The order may 
extend to the whole or to specified parts of the aiea of the distiict 
and may make the necessaiy provisions foi giving effect to it it 
must make necessaiy provisions foi preserving the existing inteiests 
of paid ofiticers It cannot alter the incidence of any late (c) 

If the ordei confers any of the poweis relating to overseers it or 
a subsequent older may confer on the council oi representative 
body the powers of the vestry under the Poor Rate As^^essment and 
Collection Act 181)9 {d) relating to the latmg of small tern meats (c) 

550 Wheie in the urban district ( / ) oi p\rt of it an authority is 
constituted under any of the adoptive Acts (r/) the council may 
resolve that the poweis duties piopeitv debts and liabilities of that 
authority shall be tiansferied to the council as fiom the date 
specified in the resolution Thereupon the tiansfei is effected xnd 
the council becomes the successor of that authoiit} {h) 

An adoptive Act cannot lie adopted for any put of the distiict 
without the appioval of the council (0 


{t) I ocal Government Act 1894 (o6 & 5 Yict c 73^ s 2 ;^2) see title PuiiLTO 
Health and T ocxl Adminisiraiion 1 ees paval le m respect ol the matteis 
tronsforied fiom the justices and qiiaittr sessions aie payable to the council 
(T ocal Government Act 1894 (oh & o"^ \ict c 73) s 27 (3)) 

(0) bee lor eximjle list of cioss lefeiences given on pp 2 53-23G 
ante For many of these pui poses the council is authoiiscd to pui chase oi 
hire land as to which see title CoviiirsoRY PuRCiixsi or Lxnd and Com 
PENSATION Vol VI pp 163 d 8€ I 

(6) Local Goveinment Act 1S)4 (5(j Aik \ict c <3) s 33 (1) (6) As to 
oveiseeis seep 249 ante aud title Poor Law As to poweis of a paiish council 
see pp 216 248 ante 

(c) Local Government Act 1894 (o6 & 57 ^ict c 73) s 33(3) (4) The order 
may also make provisicns for secuiing piopei representation on the body of 
trustees of chantie {biJ s 3o(2) (/)) as to which see title CiTirniEs Vol IV 
pp 2oo et seq 

(fi) 32 & 33 Vict c 41 PS 3 4 

(e) Local Government Act 1894 (56 & o7 Vict c 73) s 34 see title Bates 
a^d Bating 

(/) The area of a county borough is an urban district within the meaning ol 
this provision {Ktrkdale Burial Board v Liverpool Corporation [1904] 1 Ch* 
829) 

(gi) For these see p 257 ante 

TK\ Local Government Act 1804 (uO & 67 Vict c 73) s 62 (1) 

(1) Ibid a 62(2) 
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651 The council maj, with the consent of the council of the 
adjoining distiict execute and do in the adjoining distiict any works 
and things that it may do in its own district, on such teinis as to 
payment and otherwise as the two councils may agree Contiibu 
tions BO agieed to be paid aie deemed to be expenses incurred by 
the council in the execution of woiks in its district (k) 

552 In the event of an urban district couned other than a 
borough council being unable to act either from failure to elect or 
otherwise the county council may order elections to Le held and may 
appoint personfa to form the uiban Jistiict council until an eliecti\e 
council It) elected (Z) 

(iv ) Contracts 

553 The contracts of an urban district council are m 
general go\erned by the law relating to the con ti acts of cor 
porate bodies (a/?) but special stifcutoiv reqimcments must bo 
observed when the council is entciiiit, into contracts is it is 
empowered to do (n) necessary for the purpose of exercising its 
po^^ers and peifoimmg its duties as an uiban sanituy authority 
under the Public Health Acts (o) 

554 Ihe statutory i^quiicments under the Public Heilth Act 
1875 are the following — 

If the wine or amount of the contract exceeds X >0 ihe con 
liact must be m wilting and soiled with the common seal of the 
council ((/) This IS in impel ati\c pi o vision (?) and lelief cannot I 
obt incd in equit'v on the giound of part perfoimance or otherwise (&) 
l)ut the othei contracting paitv need not also contract under seal (t) 
Ihe contract to which the statutory rcquiicmcnt^ are apijlicible 
H such as lb necessary f u the execution ot the powers and duties of 
bhe statutes {v) so that in agicoment not under seal to compiomise 
a dispute arising out of a contract under seal is enforceable (a) as 
iho is a like i"u meat (o Hiuoinising an ic ion (b) 

(?) X nolle Health Act Ibjo (3S A oi Aict c oo) s 2 Sj Ihe right to 
pxcicise the above pov^er does not di peii«;e ^ith any conditions or reqimouicnt 
made b} the st itutoi y pro\ ibion iindt i w hich the woiks aie being executed (Jon( 
V C( nuau and C I n,n Lay Jot ut }\ater bujpyly diaid [lb9o] 2 Ch 60o 0 A 
p^r Noi i’ll J at p 609 

(7) local Qivernment Act ls )4 A 57 Vict c 73) s o 9 (o) Local 
Goverumtiit U lecti mb) Act 1696 (o9 A 60 Vict c 1 ) which is still m operation 
(m) s e title Com OR \Tioxs Aol VIII pp 3?9— 3bb 
hi) I uhlic Health Act ISzo (JS C 9 Vict c 06 ) s lz3 

(o) Ihtd s 1 4 Ibese requiitments apply only to contiacts made by an 
urban authonty {thid ) which included borough coiincilb As to the Public 
ilcaJth Acts generally see title Pcmir Heaxth A^D Local Administration 

(p) 38 A o9 Aict c 55 
( « ) Ihd 6 174 (1) 

(r) lioung & Co v Royal '^wmimjhn S^Ki Urporatwn (Ibbd) 8 App Cas 617 
lltint V Jf imbledon Loc 7 Jjatru ilSzb) 4 C P D 4S C A see also Irmdv 
J)<7in€tt aSbl) 5L T 73 
r«) Fr&ndv Dttnett siqra 

U) Drools JenJins di Co \ J rjaay Corporation [1902] 1 L. B 601 
(w) That is the Public Hf ilth Acts See title Public Heatih axd Local 
Admimstration 

(a) Milhanav Barmouth I Han Ihst7itt Council (IS91) 77 L T 383 0 A 
(h) A Gy OmkiJl {IS*>2) Oh 1> 617 As to compromi'^e of a highway 
prosecution or indictment see title IIiGiiWAys Sirekts and Bridges 
V ol XVi p 116 
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Further, the con ti act must be such that in the contemplation of the 
parties its value or amount exceeds or ^ ill exceed thehmitof i60(c) 

Although it IS essential that the contiact itself should be sealed (i) 
a contract which should be but is not uiidei seal is not altogethei 
void and becomes enforceable if ratified under seal (<?) 

Ihe council is not obliged to set up non compliance \vith the 
statutory provisions as a defence in an action brought upon it 
but such defence if intended must be speciilly pleaded (/) For 
this leason the couit may refuse to grant ^cutiorau to bring up 
and quash a resolution to pay for work which has been done undei 
an unsealed contract (</) and an action which is bi ought by a council 
to record the expenstb of pwing pin ate streets cannot be success 
fully defended on the giound that the expenses weie paid undei a 
contiatt which ouglit to have been but was not under seal (h) 

556 The contiact must specify the woik mateiials mitteis 
or things to be furnished had or done the price to be paid a timu 
limit and a penalty for not duly peifoiming the contiact (i) The 
piOMSion as to ihe insertion of a jienalty clause is director} and 
not obligatory even if the whole of this piOMsion is not meicly 
diiectoiy (/) 

A contract under which the contiactois are to be paid for thiir 
work of pa\ing etc streets when the authoiity has collected thi 
contiibutions from the fiontagers assumes that the authoiity will 
take all necessary steps for collecting such contiibutions and it 
cannot escape pa}ment on the ground that it is unible to collect 
the contributions owing to the statutory notictsgnen by it being 
imalid {D 

556 If the contiact is foi the execiilim of woiks the conn til 
must obtain from its sar\e}Oi an estimate in wiitmg of tlir 
probable expense of executm^^ the woik in a substantiil uianiui 
and of the annual expense of miintaining it and a ri poit as to the 

(c) Latony 1 aaktr (ISSl) < Q B D u29 C A ]] ood v Jut Jlam ithm 
District Council (1907) 71 J P 129 C V. Speiuei hit Icy aid UnduhiL 

V Southall Norwood I iban Dibiri t ( ufii til (mOo) 69 J P oOs 

{i) Bee Bo sony AHiincham LrbanDi irict Coiui il (1903) 67 J P 397 C \ 
lunbndge Jlella Impiotenient Commissioners v Southhorovgh Local l>card (ISSSj 
60 T T 1/2 

(6) Bioola Jeilina d Co v forquay Corpotution [1902] 1 K B 601 Mtlh i 

V bl irleij Loetd Board {\mo) 14 Q L B 911 leveisei on othei giound (ISS 'i 
ir Q B D 446 C A fcet fuitl ci as to liabilitj on contrncts mt undei seal 
title BUILI)I^G CONTUACl JsdMlRS 4.ND ABCHllECfS \ ol III p 288 

(/*) li b L Old 19 n lo ^0 

jj) Il V hoi with Colpiluilon 46 J P 308 

(//; Bournemouth Commisbioncis \ If affs (1884) 14 Q L D 8/ see al o i v 
/m«(1850) 16 Q B 32 

ft) Public Health Act 187o (38 A o9 \iit c 56) s 174 (2) 

(A) See SoGthill Ujjer Lrhan Covntil v Makefield luual Council [1906] 2 
Ch ol6 0 A It had previousl} been held by a Divi'^ional Court that the 
absence of a penaltv clause rendeied the contract unonlureeable by action 
British Insulated Tftrc Co y Prescott I than Dtitiici Council [lb9o] 2 Q B 463) 
On appeal no judgments weie delueied the Local Government Boaid having, 
intimated that they would sanction the payment {thtd p 538) The decision 
must now be taken as overruled 

(1) Worthington v Suilow (1862) 2 B and S 608 As to the paving of street*, 
•ee titio lliciiWAYS Si 1 LETS A^D BniUGES 'Vol XVI pp et aetj 
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most advantageous way of contracting whether by contracting for 
the execution of the work, or for executing and also maintaining the 
same in icpair duiing a term of yeais or otherwise (wt) The pio 
vision 18 directory only and the authority is liable under the 
contiact although there has been no estimate nor report («) and 
where on the completion of the work it would not be mvin tamed 
out of the rates or under the statute, no estimate nor report is neces 
sary (o) A\here then the \Aork may be both executed and repaiied 
under the statutory piovibions there should be an estimate and 
lepoit on both execution ind repaii but wheie under such provisions 
the work may be only executed or only iei)iiied the estimate and 
leport will extend only to the woik which is within the statute (p) 

557 Tenders must be invited by juiblic notice foi the execution 
of any contract of the value oi amount of £100 oi upwards 
The notice mu^t be at least a ten clays notice expresbing the 
nature anl purpose of the contiact uid liie authoiity must requite 
and ^ake suflicient secuiity for its due pt rtormance (q) This pro 
vision IS also only diiectoi> and has nothing to do with the 
contractor oi the \ ilidity of hia contiact (/) 

The securitv gdicially takes tl e form of a guarantee by sureties 
and 111 this case the common law pimciplos governing the lights of 
the surety appl;^ (i) 

558 The contract if duly and properly executed is binding on 
the authority and its successors and on all piitios thcieto and their 
executors admmistratois successors and assigns but the authority 
miy compound with any person fo^ any uUin it tliinl s propei in 
respect of any penilty arisinc, fiom non peifoimancc of the contiact 
whether the penalty is in the contiact itself oi m a bond (0 


fm) Public lie xlth Act 1875 (3b ^39 Vict o og) r 

(?i) houell V Cor] oration (1854^ 9 Lxdi 4oi Cunningham v 

^oherl amptoK Local Board of lleafth (\^oi) <1 &B lOj 111 

J o) Cunningham '7 Woherliawjion Loial Loa7d of Health aiipia 
p) Ihid atj) 114 

q) Pubho Ileilth Act 18/5 (ib A 39 "V ict o 5o) s 174 f4) Bj submitting 
plans and e tiinates the authority does not guarmtto tbit the Jik enn be 
executed acc rding to such plans and estimates {I horn y Loi don Cor](yr tiun 
(1876) 1 ipp Gas 120) and see title Building CoNiiucrs Pngineei s ind 
Architecis Vol UI p 30^ As to the position of the contiactor and the 
architect oi the locil authority undei a contiact see ibil pp >0/ 211 21) 
246 256 

(r) See \oung <fc Co \ i^oyoZ Lean nigton bpa CvriorcUon (188o) b \pp Gas 
ol 7 0^8 

(«) See titles Buildixg Conti Acis Lngineers and Aechiiect^ Vol III 
pp 2/9 et seq Guarantee \ol XV pp 47b et aeq The couits will not 
alwa}8 enforce the teim of the (X)ntiact of an authonty which requires disputes 
to be submitted to one of then own ofHccis see ISuttall v Mamhe^dtr Corpora 
tion (1892) 8 T L R old Bickthall v Merthyr 2i/dvil Local Borrd (1886) 
2 T I E b05 and see 1 1 eeman {G ) d. Sons y Chester Rural Council [19J1] 
W N 54 0 A (stay refu ed where contiact provided that disputes should be 
inferred to the engineer of the local authonty) and titles Arbitraiion 
Vol I p 453 Building CoMRACTs Engineers and Architects Vol IIJ 
p 287 

(t) Public Health Act 18 /o (38 A 39 Vict c 5o) s 174 (5) As to when 
sums can be claimed as liquidated damages instead of penalties see Tau y 
fydditch local {1892J I Q B 12/ C A and see title Damages Vol X 
pp 3i8e<«S9 
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(v) Comjfensatio 1 

659 Under the Public Health Acts («0 the lecessitj for arbitra 
tion may aiise foi the purpose of assessing compensation payable to a 
person (a) who has sustained damage in the e\ecution by the council 
of ifcs statutoiy poweis (b) or for the purpose of deteiminmg all 
such matters as by the statutes are specially authoiised or diiected 
to be BO determined (< ) 

As a rule an action will not he in lespect of matters for which 
compensation is awaidible(d) 

The damage (e) in respect of which compensation is puable must 
be such as would have been actionable but for the authority of the 
statute (y ) It must arise from the execution of the works (g), and 

-ij* 

(^i) See geneiUly title Pubi to He\ltii and I ocal Adwinisikaiion 

(a) He must have betn entitled to the piopertj affected at the time of the 
execution of the works {Htbm'te v Last Ilam Local Board (189o) Tmies 
1 ith December subsequently affirmed on appeal) or have the right to cl iiiu 
compeii ation duh assigned to him ( V Gi eat Northein Rati Co [190o] 
1 K B 2b0 0 A ) 

{b) Public Health Act IS/o (38 <SL 39 Vict c o5) ss 181 308 and see title 
COMPUISOIIY PURCriASr of lllM) AJiD COM^E^SXTION Vol VI p 163 
Where undei similar ])iovi'siona in a local Act costs were not mentioned it 
was htld that full compensation included the costs of the application to the 
justices {HuldcrafieJd < oiporahon v Shaw (1890) j4 J P 7H) 

(c) Public Health Act 187 1 (38 A 19'Vict c bo) s 179 lor the refoiied 

matters see %h}d ss iJ o2 61 luO 155 28 328 and as to the piocedure 

on arbitiatiou see thtd ss 170 180 Aibitration Ait 1889 (o2 A 53 Vict 
c 40) s 24 and the following cases Re Gijffoid an I Bury loun ( ounttl (1888) 
20 Q, B D 368 Holhiooith \ Baraham (1S62J 2 B & S 4S0 sub mm 
Iloldauotth y lit son (1863) 4 B A S 1 Ex Oh Re Swtiton Urban Dtstnet 

Council and Upjohn (1899) lime'i 19th Januarv Dauia v ]\ttie\Ji Irhan 

Diatrid Council (1S99) 61 J 1 2i9 G A lealce v Ivichlty locctl Bound 
(1887) 0/ L T 882 Re Batnett and Ecclea CoTporatwn (1901) 6o J P 7o7 
Re CmideU (16S3) 52 L 1 (err ) 216 Re Clank and Bath ( orporation [i884] 
W N 12< Cheatet field C tpoi ifion and Brampton / cal Board (1886) 50 J P 
824 Re TT alktr and Be le LhamJhatrut Local Board (1884) 60L T 207 rnnbrid(^e 
Wella Local Board v Ahoy I (1*580) o Ex D 199 0 A The arbitiatois 
have no power to determine the question of liability that should be determined 
in an action on the award {hi ten ley Hill Locai hoard v Peaiaall (1884) 9 
App Gas o9t^) but they may determine the facts which show damage eg the 
fact that meat which has been soi’^'ed as unsound was sound in a case whoie 
the proceedings before the justices were dibmissed for want of foim {Balahaw 
V hrighouae Corporation [1899] 2 Q B 2S6 G A ) and see title Eood and 
Drugs Vol XV p 41 See also gen lally title Arbitration Vol I 
pp 437 et eeq 492 As to stamp see ihid pp 447 470 

(d) See cases cited in titles At iioN Vol I p 8 Compulsory Puiiciiasl op 
TxATsD ai^d CoMi ensation Aol VI pp 31 et eeq As to when an action 
IS the proper remedj see tbid pp 32 44 and as to when an injunction 
mav be obtuned instead of taking pioteedings for compensation see titles 
Compulsory Purchase of I and and Compensation Vol VI p 44 
Injunction Vol XVn p 2M 

(e) As to damages generally see title Damages Vol X pp 601 et aeg 

(y ) Hall v Bi latol Corporation (1867) LB 2 0 P 3*^ ’ Rhodes v Airedale 
Drainage Commtsaioners (1876) 1 0 P D 402 0 A Herring v Metropolitan 
Board of BorZra (I860) 34 L J (M 0 ) 224 Oes^fmd v Dover Harhur Board 
(1898) Timea 2nd April Burgeaa v Northwich Local Board (1880) 6 Q. B D 
264 As to the same principle under the Lands Clauses Consohdation Acts 
see title Compulsory Purchase of Land and Comifn vtion Vol VI 
pp 44 et eeq and the caries there cited 

(p) &ee Vesa/ord v Dovet Harbour Board (1698) Timea 2nd Apnl per 
Wmus J Merely giving a notice of intention to execute woik e.g to lay a 
sewer through pnvate lands acted upon by the olaimant does not entitle him 
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not merely from thtir use after consti action (h) and it must arise 
from the execution of the powers under the Public Heilth Acts( 0 , 
and not under other statutory or common law poweis {j) It must 
further be the result of a lawful exeicise of the statutory powers 0 ) 
and when it arises from something done by the council which it is 
not authoiised to do the remedy is by action and not by a claim for 
compensation (Z) 

The damage sustained need not be damage to land or an interest 
in land {in) but it includes any species of damage sufler^d by the 
execution of powers (7/) Prospective or futiiie, as well as piesent, 
damage may gerici illy be included (<>) 

Si Cl 2 Ojjicas 
I i Ge € al 

660 Urban district councils must appoint a medical officer of 
health (2A a surveyor an inspector of nuisances (cy) a clerk and 
a treisuiei, unless such an ollicer his been appointed under the 
powers of a local Act in which case lie may receive additional 
remuneiation and no second appointment need 01 cm be made 
undei the Public Health Acts(?) 

Beyond these officers the councils must appoint 01 employ such 
assistants collectors and othei officois and servants as may be 
necessaiv for the proper execution of the Public Health Acts (s) 

to compensation foi expenses so mcnritd {Daits v b ttu( y 1 7 ban District Council 
(189)) 63 J P 2 9 C A) 

Qi) But see Dai 7 ant v lianl^ome L7ban Council nS97] 2 Oh 291 30o 0 A 
where it was a«?e»umcd that compensation wtuld be payable for the damage 
caused b’^ the silting up of a stieam by the diechu^e of sewers and see title 
SEwns A^D In Hu ton v C luyn Bay and Coluyn LrJan Catncil 

[19081 1 K B 32/ C A the compensition claimed was for depreciition of 
land oy reasen of tlie contemplated u er of a sewage pumping station and 
leservoir on lai d othci than but in pioximity to the claimant s land and it 
was held that the c mpensation was not awaidable see further title AoriON 
Vol I p 14 and the cases there ref err d to 
{i) fete geneially title Public lltrLTn and Local ADMiNisiRAriON 
{j) Largess v Northui h Lo al I oard (1880) 6 Q L D 264 Roberts v 
Lahnouth *^au%taiy Authority 52 J 1 /il 

(/ ) See Ct <i8foi d v Do ter Ilai hour Board (1 S98) Fimes nd Apiil per W ILLS J 
\l) R V Darin yton Local Board of Health 6 B AS oh2 

(m) As 18 the case under the Lands Glauses Consolidation Acts see title 
CuMPUISORY PUKCHVSB OF T AND AND COVTPENSUION Vol VI pp 1 et Seg 

(n) As to coftts mcuired in succts fully resisting pioceedmgs before justnes 
see title iooD and Drugs Vol W p 41 As to damage sustained by 
alttiiug the level of a stioet when executing paving woiks sec title Hu hways 
S pREEis andBridcis Vol \VI p 6^ 

(o) r ffley V Tidmorden Di I id Local Toaid of Health (18/1) 14LJ (OP) 
19 and see Colac Mami,rhty v Summer field [1S93] AC IS/ PC 
Re Bteuer anl Hankins ( rtrat (1699) SO I T 127 C A 

(p) Distiictfc may he united foi the appointment of such officer see p 2 / > 
fiost 

See p 277 post 

(r) Public Health Act 187o (38 & 39 Vict c uo) s a SO The tioa urermust 
be a distinct peition from the cleik [ibid s 192) A banking association cann it 
he treasuier (iJe Hest of rngiand and South Wales Uxtiict Bank hx pat te 
Swai sea Friendly Society 11 Ch D 708) 

(«) Pubhc Health Act 18 6 (38 A 39 Vict c 55) s 189 As to the fieedom of 
officers from personal liability see ibid s 265 As to the piotettion of public 
offleesrs acting as $uch see titles I imit\tiun of Aotiovs p 176 ante Public 
A uifioBiTiE" and Public Ofpi us 



Part I — Local GovIR^\IF^T Areas and ttiptr GovrrNMPNT 


278 


561 Subject to the genuiil principles of 1 i\v regulating con 
tn,ots(<l and to the special provisions afleitinj[ contiacts above a 
ceitain \ line entered into by an uiban aulhontj undei the Public 
Health Acts la) no paituulai form of uppointuimt is nccisoir'v («) 
but it should be record d in the minutes 

If the aiipomtmeiit be under sell a lOi iiiipie sed stamp is 
necessary d) but no stamp is othoiwise lequii d (t ) 

562 The duti(S ind conduct of the melienl ollicfi of hoilth and 
of those mspcctoi'3 of nuisances whose siliiifb aic puLh paid by 
the county council (d) aie regulated l)\ oideis of the Local Govern 
mont Boiid(0 In the cise of othei olliccib and ser\ants, the 
urban distii t council may mike itf^ulitions ^^hlch do not requite 
ccAfiim ition to control then dulieb and conduct (/) 

563 The silanes wages or allowances to he pud to oflicoib and 
sen lilts are in the discietion of the council (tj) except wheie ai > 
poition of the sihry is payable out of mom s voted by Piiha 
ment (/i) The council cinnot gnnt gi ituities out of ates (0 

An action will he by the ofhcei a imst the council for aireiis of 
remunei ition but the judgment m the absence of foods on whuh 
to lew execution is enforceable by inandimus tolcvvaiato ind 
not igamst the individual inenibcis of tlie council (/) 

(/) & eUtlt-BCoxii ver \ol MT pp o2 ft / C( i un \ol y'lJ 

pp 3s2 et aeq Sto al o DyU t St I ana as P nd of (t tai liana (lb 2) 27 I T 
342 iu tin V B fhnal Qieen ( nai ham (1874) I E 9 C P 91 
(w) j) 2CS anti 

(rt) Soe Sm h v ///n^ (1S70) T T 6i)i> S it v ( Uftm S ool Bad 
(1881) 14 a B D oOO ^ V ha II Bjl qmte lUlhann ri690] 1 Q 13 3% 

R V C (18j2) 17 Q B 703 lihitsv Dieu itf 18 C B (n s ) 18 

Smart Y H Ham Dm n Cuaidians {\S ) i) 10L\(h 80/ See fuithei a^t) 
medi aL)fIi(< rsof lie illh p 2 <5 ;rs/ and i to iiibpf ctors )fnun'in(esp 277 j t 
(J) Stump Act ISll (j 1 6L jo\i t c oO; 8 12 and Sthed I Deed 
(r) ihe btamp dutn s forme ih thaif^cd l»v the Stamp Act 1S<0 (33 6L S4 \ i * 
c J7) weie aboli hrd bj the ( ustoms and Iiilind Eoveiiue Act 187o (38 & 9 
Vict 0 23) 8 14 
(ci) See pp 2 id 2 / / poat 

(e) Oi dr I of I oed Government Bond ^3fd March 1S)1 Seofiiither as to 
medic iL filer rs of health note(0 p 2 5 j at and inspectors of imiean 
p 27 < p(st 

(/) Public Health Act 18 5 (iS ^ 9 Vict c s 189 
(^) Ibil Salaiios acci ue tr m di) to day nud uo d] poihonable (Appoition 
ment Act 1870 f 33 d 34 \ ict c -yo) ss ^ n) 

(A) fe in the case ol medical ofin era of health and sometimes inspectors of 

nuisances as to which bee pp 2 j 2i7 p st As to extra remuneration 
see p 274 post 

(?) See Lx patte Mdhsh (1803) 8 T L 47 but a payment for extra woil 
bev Olid the contractual duties wub he d to be le^al {R v ( Ion cater Corj orition 
(18j>) 23 j P 700) Pur coiriptnhation for loss of office ce title Public 
AUTUORITILS AISD I UBLIC OlFICLRS 

(/c) There is no direct aiithoiitj that such an action lies hut it is the infer 
ence to be diawn from Kendall v King (18j 6) 17 C B 4t>i Hall v 1 it/lor 

(18 )S) E B ^ E 107 soe also I mh v Reavan {18<‘’) 1 H & C 600 

Bush Y artin (U63) 33 L J (ix) 17 Previous decisions had held that 
under bitnilai couditicns the appuntmeiit of an officer did not constitute a 
contiuot upon which an action foi debt would ho for silar> the proper remedv 
being niaiidainus oi an action on the case v learse (18o^ 10 0 B *34 

idduin V In 1 h ( upora ton (lbo2) 12 0 B 103 Smati y nt>.t Ham Vt i n 
Cnttdian‘i(\ t ) 10 T \ch 88<) 
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664 Officers and soivants appointed under the Public Health 
Acts(/) are lemovable by the council at pleasure except \\here the 
officer IS paid in part out of monejs voted by Parliament (w) A 
resolution to dismiss an officer is not a resolution to rescind that 
by which he was appointed so as to lequiie the formalities of a 
l)je law 1 elating to rescinding («) In exercising the power of 
dismissal the council need not give any notice nor assign any 
leason (o) 

565 Such officds and feci\antb cannot in any way be concerned 
or interested in any bargain or contract made with the authority 
appointing them for an\ of the purposcb of the Public Health 
Acts (p) buch a prohibited contract is void (q) and paamei^s 
under it are illegal (?) 

Certain cuiitiacts subject to stitutorj conditions being complied 
with are excepted namely contracts made with the council for 
the sale pin chase lease or hue of any I inds looms or offices and 
contracts made with the council by a joint btocl company in which 
the officer is a shaiclioldei (,s) 

Ihe above pio\ision9 do not exclude an officer from receiving 
remunerition for services bejond those which he was originally 
engaged to perform (^) provided the remuneration is of proper 
amount and character (a) 

{1) Public Iloalth Act 1S< j (^8 & 39 \ict c *))) b 1S9 is to the effect 
of such a power see It v Dui/ingt n (Got 7 not a) (1S44) 6 0, B 6S^ 

}x Ch Jie Teathe) anl I oor law Commmu ne7 a 19 1 J (m c) <0 

HiijmanY liaghy School {Qoieinoys) L R 18 28 I x pa^te Rithaida 

(1878) 3 Q B 1) 3bS 
(m) S^e note (/il p 2<j ante 

(71) It paite hid ar fa anjra S C aub nom R v Jov^a 42 J P 614 
dissenting from R v JSierham a; d Denbigh Roads [iinsUea) (lb3b) o id & Bl 
08I 

(0) Wood V I isi Ham bihan Ihatr cl C m ud (190/) 71 J P 129 0 A 
(7) Public Health ift 18 /o (38 Ac39\ict c 60) s 193 loi the penalties 
foi broach see ibtd ihis provision applies to the olhctis of lural district 
councils See fuither Public Bodies Coirupt liacticesAct 1889 (o^ & o3 Vict 
c 09) s 1 (1) and title Cpiminal Law and Pkocfduke Vol IX pp 483 
note (q) 484 The consent ot the Attorney General is necessary to proceedings 
foi penalties (Public Health (Officers) Act 1884 (47 A 48 \ict c 74) s 2 whnh 
Act 18 to be construed {ibid s 1) os one with tho principal Act ot 187o It 
had foimerly been held that such consent was not necessary and that the 
penalty could be recovered by any person even though he was not a paity 
aggiieved {Iletcher v Hudaon (1880) o Ex D 287 0 A ) 

(g) Melhsa v bhirlty Local Board (1885) 16 Q B D 140 0 A (where the 
opinion was expressed that an interest in a contract which was acquired bj the 
officer after the contmt had been made would not avoid the con ti act) see 
also City of London J ectm / ighiiiig Co y I mdon Gorporation [1903] A C 
434 

(r) Baiion v Ftggott (18/4) I R 10 Q B 86 

(«) Public Health (Membeis and Officers) Act 1885 (18 & 49 Vict 0 o3) s 2 
which Act IS to be construed [ibid s 1) as one with the principal Act ol 187o 
Por cases previous to this statute see Todd v Rohtiiaon (1884) 14Q B D 739 
C A Burgess V Chari (1884) 14 Q B D 730 0 A, Wedrieabury Local Board 
of Hialthy flfeswsnson (1863) 27 J P 741 
(t) R V Pfcff (1850) 16 Q B 32 R y Qloureaier Cinpoiation (18i79) 23 
J P 709 Edwas^y Bcdmon[W^) 23 Q B D >il 0 A 
(a) See Whtteisy v Barley (1888J 21 Q B D lo4 0 A By Bamagait 
Cmj^ahion (1888) B D 66 



Part I — Looai Govfrnment Areas and their Qo\ernmpnt 

666 Officeis and servants who will have the custody or contiol 
of money must give sufficient security for the faithful execution of 
their office or employment and for duly iccounting for such 
money (6) This is usually m the form of a bond with two sure 
ties(c) which should be so diawn as to covei the tenure of office 
including reappointments and changes (d) and any alterations in 
salary (c) or in the charactei of the duties to be peiformed (/) by 
subsequent legislation (7) or otherwise so as to prevent the discharge 
of the sureties on the happening of such events {h) 

667 Officers and sei\ants must gi\e wiitten account of all 
moneys received and duly pay monevs in their hands to the 
treasuier Rates must be paid over to the tieasurer within seven 
days of receipt and if reqmied a list of defaulting ratepayers, 
with details, must be fuimshed (?) 

(u.) Medical Ojfficer t / HeiiUh 

668 The appointment and terms of appointment of a medical 
officer of health depend upon whether he is to be paid entirely by 
the local authority or whether it is intended that one half of his 
salary should hi. paid by a contiibution made by the county council 
under the Local Government Act 1888 (/) In the lattei case it is 
necessary that the conditions contained in the oiders of the Local 
Government Board should be complied with (Z) 

669 The same person may with the sanction of the Local 
Government Board be appointed medical officer of health for two 01 
more distiicts by the lespective authoriticb of those distiicts and 
the mode of appointment and the piopoitjons in which the 

(b) Public Health Act 18/6 (tJ8 & 39 \ itt c u) s 191 

(c) For a form of bond see LucyclopTedia of lorm? and Precedents Yol 
VI p 22Q and as to the stamp required see title Bonds \ ol III pp 10 1 
lOti btamp let 1891 (j 4 A 56 Vict c 39) Sched Bond The exemption 

f iven by the Public He ilth Act 1848 (11 A 12 Vict c (3) s 151 was repealed 
y the Public Health Act 18/2 (3o & 36 Vict c /9) s 42 
{d) See Birmingham Corporation v right (18ol) 16 U B 623 ]\orth v 
Newton {lS5i) 10 I xch 247 Oswalds Berwitk itpion luetl Cor/ iatwn[\Sob) 

5 H L Cas 8o6 and see title Guakaniee Yol XY j p 495 et aeq 
( ) See hamford v Ika (1849) 3 Exch 380 Holland y I ea (lSo4) 9 Fxch 
430 Franks y Fdwaids 8 Lxch 214 

(/) Mailing Lnion y Grahirn (18/0) T B 60 P 201 see Portsca 7 Lind 
bnton Guardians y (JbOO) 2 13 & L 765 Skillctt v Iflttcher (18b/) 

L E 2 C P 469 0 A 

(gr) lybus v Gthb (18o6) 6 I A B 902 Dartmouth Corporiimi v Silly 
(18o7) 7L &B 97 

(A) See title Guarantee Yol XV p 49 < 

(t) Public Health Act 18 /o (38 A 39 Vict o. 5o) s 19o As to the pro 
ceeoings for penalties against a defaultiug officer see ibid s 196 Thesmeties 
are not discharged by such pioceedings {ibid ) As to falsihcitiou of accounts 
see the Pubhc Health Act 18/5 (38 & 39 Yict o 55) s 196 As to the audit 
of officers accounts see pp 284 et seg post 
(A) 51 & 62 Yict 0 41 8 24 (2) (6) (3) as to which see pp 276 2/7 362 post 
(f) Local Government Act 1886 (51 & 52 Yict o 41) s. 24 (2) (c) (3) There 
are several orders made by the Local Government Boaid dealing with the 
subject of medical officers of health namely Orders of 11th November 1872 
8th March 1880, 9th AUrch I860 2irdMaiGh 1891 and see note (a) p 2/6 
post 
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Deputy 
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Qualification 


expensts of appoinfcmeut and the bilary and charges of the o£Boer 
are to be borne are determ ned by order of the Board (?«) 

Dming the illness or incapauty of the rntdical othcer a deputy 
may be ippointed and paid b} the council, subject to the approval 
of the board (n) 

670 In all cases a medical ofiicer of health must be a legally 
qualiiicd medical piactitioneHo) and except in cases where for 
special leasons the Local Government Board otherwise allows he 
and hib deputj (if any) must be legallj qualified foi the practice 
ofmediciie suigciv md midwitciy (p) A fuithei qualification is 
requisite whore the appointment is to be made for a distiict or 
combination of distiicts containing accoiding to the last census 
leturns 50 000 or moie inhabitints m which case the appointee 
must also be legisteicd in the Medical Ecgistci as the holdci of 
a diploma m sanitaiy science public In alth oi State medicine (q) 
01 must have been duiin^^ thiee consecuti\e jeirs pieceding the 
year 1892 a medic il officer of a di tiict oi combination of 
districts with a pojuil ition of not less thin 20 000 or had been 
before 1888 for not less than thue jeiis a medical officer or 
inspector of the Local (TO\einment Board (?) 

\ district medical oflieer of a union may be appointed a medical 
officer of liealtb subject to the sinction of tlie LocaHrov eminent 
Board and to such conditionb as the Boaid ma> piesciibo(!>) 


Appomtment 


Vacancy in 
ofiice 


671 Wheio it IS not intended that h ilt of the officer s salai> should 
be paid out of tlic count / giant the appomtui ut is made b\ the 
local auihoiit'c who ma> fix the remunci ition (f) but the Local 
Goa^inment Loaid dcfmeb his duties h} oidei (//) AMiere ic is so 
intended the appointment mubt be in accoidirme witli the oideis of 
the Board (a) 

A aaciney must be filled up foithwith unless the eouncil 
obtains the consent of the Boaid to make a tempoian appoint 
ment (b) and during tho incapacity of the oIIk ei a2)pointed a sub 
stitute may be appointed lemporaiily subject to the appioval of 


(w) 1 iiblu ITtalth Act Ib/o (o8 & 39 \ict c oo) s 191 
(n) Ihl 

IhiO TH^t 18 he must be duly logisteied iinlei the MtJical Acts as to 
which ste tit'e Medicine A^D PuARMAca 

(p) T oca’ Governmeut Act l&Sb (ol & 52 Viet c 41) s IS (1) This applies 
also to the appointment of a medical officei of health fo a combinition of 
dj tnets uibaii oi luial or both [ilaJ ) 

(q) IJndei the Medical A.ct IbSG (49 t dO A ict c 4b) s 21 

(r) local Governmeut \ct 1888 ( >1 ^ J2^lct c 41) s 18(2) 

(«) Public Health Act ]8<5 ( b V, 39 "N ict c s 191 As to the appoint 
ment of such officers foi mnttd di«*tiict oo p 291 j)o t 
(^) Public Health Act 18<o (38 A. 39 Vict c ou) s 189 
(u) See p 277 y:>ost 

(a) rho latest Geneial Cider n dated 23rd March 1891 (Slat E & 0 lev 
Vol IV District Couxu il England pp SSetseq) relating to urban appointments 
after the 25th Meurch 16 il and to leappointments which were oii^inally made 
undu earlier ordeiB and which aie still m operation (see note (IJ p 27 o ant ) 
The General Order of 23id March 1891 contains minute provisions regulating 
(he course of prooeduro lu the appointment (see thtd arts 1 — 5} 

Ihfd art G 
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the Board (c) Provision la made for ‘iijpuintment or reappoint 
ment before the teim his expired eithei by resignation or notice 
for a future da^ or by eilluxion of time (d) 

672 Wheie the salaiy is partly pi o\ided 1)> county giai t the 
tenure of ofcce is fixed by the council subject to the appioval of 
the Local Government Board but it is dfh mimed bj death 
resignation removal by the council with the authoiity ot the Boaid 
01 by the Board itself or on proof of insanity to the satisfaction of 
the Board (c) 

The council may suspend the ofticei report ng the cause theieof 
to the Board and the Board may remove the suspension {/) and 
if the olheer refuses to accept suggested alteiations m his duties 
or salaiy the council may with the consent of the Bo^rd but not 
otherwise deteimine the olhce by six months notice m writing (q) 
Ihe ofiScei must agiee to give a month s notice before lesignation, 
or to forfeit an agreed sum by way of liquidated damages (h) 

Where the sUaiy is to be paid in part out of the county gi int 
such payment must be approved by the Board Further payment 
for evtraoidmary services may be made with the like approval (i) 

673 Besides the powers of his oQice the medical officer of 
health may e\er ise those conferied on an inspector of im sances 
by the Public Health Acts (/) 

ihe Locil Goveininent Board defines the duties of all the medical 
ofl&CGis of health appointed by the urban distiict council and tbo 
are the same whether the officer is to be paid entirely by the 
council or not except that in the latter case the officer must iii 
addition report his appointment to the Boaid within seven davs (/) 
Besides the defined duties the medical officer m any urban oi 
ruial district must send to the county council a copy of every 
periodical report which he sends to the Board (wi) and give all 
necessary information to the county medical officei ot health Oi) 

(ill ) Inspector of Nuibantea 

574 Ihe inspectoi of nuisances is anothei officer whose appoint 
ment is compulsory (o) and towards whose salary contiibutions 

(c) General Oi del 2didMiroh 1891 ait 9 

(d) Ihtd arts i 8 
(c) Ibid ait 10 
(/) Ihtd ait 11 
M Ibid art 12 
0) Ibid ait lo 

(t) Ibid ait 14 see ihtd arts 15 — 17 as to payments of salaries 
(A) Public Health Act 1S<5 (88 & 39 Viot c 5o) s 191 and see fuitber the 
text tn/ra and title Public He 4I in and T ocal Adm:inisira!1I0^ 

f f) General Older 23rcl March 1891 ait 20 The duties are minutely 
ned bj tbid arts 18 20 

(m) Local Government Act 1888 (51 & 52 Vict c 41) s 19 (1) Ihe 
penalty for failure is the possible forfeiture of the contribution to ms salary 
by the county council [ibid ) 

(w) Housing Town Planning etc Act 1909 (9 Edw 7 c 44) a 69 (2) 
The penalty for not doing so is £l up to £10 recoverable by the county 
council on summary con\iction [thd s 69 (4)) 

(o) Public Heallli Act 18 <o (38 A 39 Vict c 55) s 189 He is one of the 
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may be made by countv grant provided that the conditions of the 
Local Government Board have been complied with(jp) Where it 
IS intended that his salary shall be in part so paid the provisions 
relating to the appointment duties salaiy and tenui e of office of a 
medical officei of health apply (q) Where it is not so intended 
the council may arrange these matters as it thinks fit {i ) 

The same person may be both surveyor and inspector of 
nuisances (s) and an inspector of nuisances ma\ be appointed foi 
more than one district subject to the same conditions and pro 
Msions as m the case of a like ippomtmcnt of a medical officer of 
health (a) 

Ihe duties of an inspector of nuisances pait of whose salaij' is 
repaid to the urban council by the county council iie defined by 
the Ordei of the Local Government Board {b) 

Sub Sbci 3 — i ? jcrc lings 

(i ) 0/ the Counctf 

676 An urban drstnet council which is not a borough council 
must hold an annual meeting as soon after the 15th April as 
possible and other meetings at least once a month and at such 
other times as may be necebsar> (c) Meetings cannot be held m 
premises licensed for the sale of intoxicating liquor {d) so long as 
some other suitable room is available either free of charge or at a 
reasonable cost (e) 

If as IS usual notice of a meeting is required the absence of 
proper notice in\alidateB the proceedings (/*) but apart fiom 
legulations made the council notice of an adjourned meeting is 
not necessary (g) 

pei'^ons aulhoiibed by tatute to authenticate documents by his B]w,natuie 
(lublic Health Act 18/i (36 39 Vict o jo) s 200) 

(р) locil Government Act 1688 (ol A o2 Vict c 41) s 24 (2) (t) ( ) 

( 2 ) Public Heath Act 187o (36 A 39 Vi t c 9 >) s 191 and ^c« p 2/( antt 

(r) Public Health Act 167o (38 tSc 39 Vict c u >) ^ P 

(a1 Public Health Act 187u (38 & 39 'Sict c 00 ) s 192 

( z) Ihd 8 191 seep 2z5 ante 

(bj General Order 23rd Mai ch 1S93 ait 19 

(с) Local Goernment Act 1894 (uG A 67 Vict c 7 ) s oMl) apjrlung 
the Public Health Act 187o (3S A 39 Vict c uo' s 199 Sched 1 (11) In the 
case of the fiist meeting of a newly constituted council the letuiniiio officer 
^l^.e8 the da> ind place {ihd Sched I (12)) and the membtis then elect a 
thanman for that meeting and a ihaiman to seiye for a yeai at all meetings 
at which he is piesent [ihd ^ As to miking legulations for meeting bee thid 

s 199 Sched I (1) title 1 II-C 1 I 0 ^<=^ ^ol Xll p 376 A logulation that a 
10 olutiou of the council cannot be altered or lesoinded unless a certain specified 
notice lb given to the moniberb setting forth the pioposod alteration or lebcis 
Sion lb a UBUil and propa legulation [Mayer v Buislem Local Btard (187a) 
39 J P 437^ As to whethei a icbolution to dismiss an oiiicei comeb within 
such a legulation see p 274 ante 

(d) As to such piemises see title Intoxioaiiixg Liquors Vol Will pp I 
et 8(q ^ 

(cj Local Government Act 1894 (06 & 67 Vict c <3) s 61 Urban dist act 
councils must provide all offices necessa^ for their business and that of their 
oflSlcers and servants under the Public Health Acts (Public Health Act lS7d 
(38 & 39 Vict 0 66) 8 197) 

(/) Seei[)o6w«v J?V«sv (1*^31) 7 Bing 306 

fer) See Aerr V WWte (1860j 6 Jur (n s ) 383 H L Tftlls v Munay 
(1860) 4 Lxch 843 ^ ^ 
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676 Seven membeis, or any less numbci piovided it be a third of nkct b 
the total number of counullois, foim a qiioiam, and without The Urban 
the necessaiy numbei business cannot be translated (A) but pro Distnct 
ceedings aie not in\alidatcd by anv \acanc\ oi \icancies among Quorui^ 
the membeis or 1)}^ an} detect in the election of tlie council or in 

the election oi selection or qualification of tlif mcmbeis(i) 

677 The clmrin in of the council piesides at the meetings, but in Chairman 
his absence at the time appointed foi holding the sinie the members 
present appoint ono of then number to preside (fr) Ihe chaiiman 

IS not liable to an lio i foi luling a motion out of older unless he 
IS guilty of malice (?) but in the event of his lefusmg to put a 
resolution to the meeting an action will he for an injunction against 
such refusal and for a mindamus to hold a mec ting foi tbo purpose 
of submitting the resolution (??i) 

578 Questions aic decided b} a majority of \otcs of those present >rocccdin s 
and voting (w) The chaiiman has a second oi casting vote in the 
e\ent of the \ohiig being equal (o) 

A recoid must be kept of membeis present at meetings and of Mmuies 
the manner of then voting on an} question (p) Minutes must 
also be kept (q) 

Neithei the public noi iatepa}eLb ha\e the right of attending the Admwsion 
meetings of the council without its consent express or implied (?) 

The admission of the Press is legulated b> statute (s) 

Meetings may be attended by inspectors of the Local Government 
Board when so directed by the Board (<), but they cannot take 
active part in the proceedings 

(ii ) 0/ the Cow uitieee 

679 An uib in disfciict council (,«) may appoint committees con Power 
sistnio oithei wholly oi paitly of its membeis The committees aipomt 

(A) Pul)lic llf ilth A(t ISio (as A 9^1 t c Sclicd 1 (2) 

(t) ihid bi-hcd I (9; see ^cuhattn local Jtaid v ^ewha en School Li aid 

(18b 0 oO Ch 1) ouO ( A Thefact that ono tf the membeis of the roiuicil i-s 

inteie Led in the m dtei under dibcu'^sion and sj>eaks ind uses his influence to 

induce the coum il to adopt his view does not in\ alidate the pioceedmgs ( Viui ray 
V Li bim To al 1 1 1 [1697] 1 Ch do) 

(A;) Public Health Act 187o (o8 A 39 \ict c 6)) Nchcd I (3) (o) 

h) Iheay v Bioivne (1696) 41 bol Jo 159 

(Tw) Fender V Tushtigton (18/7) 6 Ch D 70 

(n) Public Health Act 18/o (oS C39Nict c 5o) Sched I (7) 

(c) Ibtd Sched I (8) As to the chairman seep 262 a/te 

(p) Public Health Act 18<o (^8 & 39 Nict c oo) Sched 1 (6) 

{q) Ihid Sched 1 (10) As to the admissibility of minutes and orders 
etc as evidence see thid 

^r) lenhy Corporation v Mason [1908] 1 Ch 467 0 A 
(«) Local Authonties (Admission of the Press to Meetings) Act 1908 (8 Mw 
7 c 43) see title PuEss AND Priming 
fQ Public Health Act 1875 ( 18 & 39 Vxet o 55), s 20o An exception was 
made in the case of Oxford {ibid ) but this is now unnecessaij as Oxfoid is now 
a county borough bee note (o) p 300 and p 302 post This provision was 
lumted to uiban authorities which w©re local Doards 

(u) Hus provision does not apply to borou^ counciB (Local Government 
Act* 1894 (56 & 67 Vict c 7») a 66 (4) ) as to which see p 102 post 
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cannot hold office bejond the next annual meeting of the council, 
and their acts must be submitted to the council foi appiov tl 

If the committee be appointed for the pui poses of the Public 
Health Acts(i) or Highway Actb(a) the council may authorise 
the commiitce to institute an^ pioceeding or do any act which 
the council might have instituted oi done foi that puipose 
othoi th in the laibing of a loan or the nuiliiig of a late or 

COJltl let \^h) 

Ihe coinicil may legiilite the quoium proceedings place of 
meeting and aioa of ]uiibdi tun of the committees but subject 
theieto these mattds ma> be aiianged by the committees them 
sehes The (haiiman it any committee meeting has a second or 
( asting \ ote (( ) 

Joint committees mi> be tonned in conjunction with othei 
councils for anv pmpobo in lespect of which the seveial councils 
aie inteiestcd {d) 

bi ^ r 4 nue 

(i ) / 8 

680 The expenses aie geneially piyible out of the district fund 
ind gcnei il dibtiict i ite {e) 


( v ) bte dl} title I binic Ueaijh T oc \l Admimspiivtion 
(a) *^00 title Htouw A\ 8 Siitcris a^sd Bridges Vol WI p 24 
{b) Locdl C nveiumeiit Act ISOJ (>0*1 x \ut c <d) b >t (1) The corre 
spoiidm^ provision in the Public Ilf dUh Vet IS^S (oS A Q'Vict c o) *1 M)0 
1 repealed as to urhui iifchorities exc ]>t loiou^h conndls (I ocil Government 
Act 1894 (j6& j*" Vict t ol S9 Shod IT) As to (ommittoos under the 
Hou'^mg of the WoikiUo ( la s Vets see title I iiirc 11c M m A^D Locax 
Admimstrmiox 

(c) local Go\eiui lent Vet 1S94 u( A j/Vict c < b >h(:>) Sthed I 
Part 4 As to the n^ht )t such (oininil tee to ust s( h )olrc mi*:? and nthoi rooms 
the expense ot maintinnn^ whifh i p liable out ot loc il lates see s 4 
and seo p 2 t a e 

{d) I ocal Government Act 1 14 ( >6 V >< V ict c d) s j< ^1) (4) As to the 
delegation of piweis and the costs and the toim il oHkp uf the joint committee 
seex/iti Foi the purposes for whuh a j unt lominttoe may be appoint(d 
see %h%d ss 6 2h od Public Health Act lS<o (ib A 9 Aict c oo) ss 28 
61 and see p 2-lb ante See also J ocal Go^elIln ont (Joint Committee ) 
Act ]89i ,^(0 A bl Vict c 40) and title Burt it and (hiLWTiON Vol 111 
p 499 

(e) Public Ueallh \(t lS>o ( ^ A o9 Vict o oo) s 207 Public Health Acts 
Amendment Vet lS90(oid 34 Ant c u9) s 4 Lxceptions are nude where 
m a boinit^h in lb > sunt a > len es wire piMble out cf the boiough fund 
or rate (PubUc Health Act lb<o (58 & 39 \ift c 55) s 207 see WdM 
Ovtfrmre v Londm and hath Western Mail Go (1879) 4 App Cas 4b 0 
where like expenses in impio\einent districts were payable out of a genenl 
district late leinhle ovei the whole distiict (Public Health Act 18/5 (dS A 59 
Tiot 0 5o) 8 207) wheie in a bjrou^h some s initary expenses were payable 
out of i-he borough fund or rate and others were payable out of a rate or rates 
leviable thiou^^ho it the wh^le dibtriot ) in all of which cases the 
expenses under the Public Health Acts aie to be borne by the same fund f)i 
rate as foimorly As to the power of the local Qoveinraent Boaid to direct 
sanitary expenses to be pavahle as under the Public Health Act 18 o 
(38 & 39 Vict c 55) which were not in 16/5 payable as such expenses under 
the previouBl} existing I >cdl Government Acts see Public Health Act IS >5 
f38 « 39 Vict c 55) s 20S ^ched V Pait 1 As to highway expenses see 
\h%d p 216 and title Highways and Bridges Vol XVI p I2b 
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The distiict fund is formed or sullied by the various sources of 
income of the urban district council It is kept by the treasurer 
iindei a sepaiate account called “ the district fund account, and is 
applied by the council in its discretion for purposes legitimately 
chaiged upon it (/) 

The district rate is that levied to supplement the district fund 
when necessaij It is made by writing under seal and may be 
piospective oi letiospective in the latter case being foi the pajment 
of chaiges((7) and expenses legally chargeable (A) \^hich ha\e been 
jncuiredat anj tiiie\Mtliin six months before the making of the 
1 ite (i) The amount of the late is not limited h} the provisions of 
any local Act in foice in the distiict (^) For the purpose of the 
asbessment and levying of the rate the council may divide its 
dibtiict into parts (Z) 

Certain expenses mcuiied by the council aie declared by statute 
to be or to be deemed to be piivate improvement expenses 
whilst others may be declared to be such by the council undei 


and as to piivate iiriprovemeDt e'vpen<4e see the text tnfta As to the general 
dibtiict rate see title EvrES and llAxmo 

( t ) Public Health Act 18 /a (38 & 39 \ict c 5a) s 209 
(/) Including judgments {li v Rotheiham Local Bcaid of Health (lbot>) 8 
t V.B 906) 

(/?) See Jladdtnyt n v Tondon Luton ( uardiana (18 jS) E 1 A E iM) R v 
2 i amove Dramage 1 oai d (1892) 30 1 R Tr o29 
(i) Pubhc He nth Act 18^5 (o8 & 39 Vict c o5) s 210 As to the caltula 
tion of the six months see tbtd and R v Roth rham focal Board of Health 
stiira The time limit has no application whoio the debt recoveiable is made 
cn iigeable on the rates by statute (H atd v Loiundeit (18a9) 1 E A L 940) see 
furthei title Haies and Eating The court will not grant a mandamus to 
levy a rate which would be retrospect ve m a case wh( le it is uniu cessaiy ( H ebb 
▼ Herne Bay Commtastonei s (18 lO) L B 5 Q B 642) oi where the council 
has no powei under the circumstances to levy such a rate (i2 y Bedltugton 
Overseers (1884) 48 J P 486y noi will such mandamus be gi anted to enforce 
a judgment obtained in an action which had been brought alter six mouths had 
el ipsed since the cause of action {Bu7 and v Kiny^t n upon Hall Local Boar d 
of Health 3B &S 271) unless at least the delay can be satisi’actoiil} 

explained y Hulton (1865) LE1QB63 P \ Leigh Rural 

Cou) cil [1S98] 1 U B 836 C A see also Sutre v Bailey local Board of 
Health (18a9) 33 L T (o 8 ) 222) An application for a mandamus foi the 
puipose of obtaining payment under an award male within the six m )nths 
will he granted if made within six months from the date of the award {Binyland 
y Loandes (1803) 15 0 B (n s ) 1<3) It the delay of the plaintiff renders it 
necessary for the council to have the piotection of a mandiuiua befoie lev j mg 
the rate the costs of obtaining it will not as a rule be imposed on the council 
(R V Bw high hoai d of HeaWi (18 j9) 1 L T 92) 

(^) Public Health Act 18 io (38 & 39 Yict c oo) s 22/ This saxing ia 
limited to a rate for the purposes of the Public Health Acts see St H^ens 
torpor aUoii v St Helens Colliery Co (1883) 48 J P 39 Hill v Crehion 
L rban District Council (1899) 80 I T 861 0 A Muidy v young [1896] 2 
I B 126 0 A It does not affect exemptions under the local Act see 
Bingley L rban District Council'^ Midland fail Co (1899) 801 T /26 Walton 
Commissi ners v B alford (187o) I E. 10 Q B 180 
(Z) Public Health Act 187u (38 & 39 "Vict o oo) s 211 (4^ see Lorhng ? 
Epsom I ocal Board of Health (Iboo) 5E &B 4/1 EewporK rpmationv Lang 
(1892) 57 J P 199 (as to then disci e ion m the mattei) Mayer y Burslem 
Local Board (1875) 89 J P 43/ (as to the effect of a bye law on a resoluiion 
to divide) Diydeny Putney Overadfera (18i6) 1 lijt D 223 (the statute does 
not authorise putting piivato impio\ement expenses on the general rates) 
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gtatutory sanction (m), and so pa^ablG out of a private improvement 
rate {n) 

681 The expenses of exorcising its powers and duties under 
numeious statutes are made payable by the council as pait of the 
general expenses of its execution of the Public Health Acts (o) 


(ii ) Borrou mg Fmiera 

In general 582 The only posters of borrowing possessed by an urban 
district council are those conferred by statute and tlie^y must be 
exeicised undei the conditions and requiiementi of the statute 
otherwise the loans etfected are void (p) 

Under Public The Public Health Act 1875 (g-) gi\es the council poweis of 

Health Acts borrowing or loboriowmg for the pmpose of d^^fraymg expenses 
incuired by it m the execution of the Public Health Acts (r), or 
for the purpose of dischaigmg loans conti acted undei the Sanitary 
Acts(<*) 01 the Public Health Acts(t) The sanction of the Local 
Go\ inment Board IS necessary (a) 


(m) See e q the Public Health Act 18^5 (iS A 39 Vict c S')) ph 23 36 41 62 
IjO Public Health Acts Amendment Act (o3 A i>4 Vict c )9) s 19(2) 
when adopted I ublic Health (TVater) Act 18^8 (41 & 42 Vict c 2o) sb 3 11 
Housing of the Working Classes Act 1890 (o A o4 ict o 70) fl 3S (8) and 
bee titles Bupial and Celmaiion Vol III p 48s Pubiio Hfaiph and 
Loom Vdmiisisiii4.tio\ Sewers and Drains 

(w) As to which see the Public Health A( t l&^o (oS C39'Vict c 6o) ss 213— 
21 0 and titles Highways Streets and Bridcbs Vol XVI pp 224 et seq 
1 MLS AED Rating 

(() See the Public Health Act 18i5(o8 A39 Vict c oo) s 20 1 and for instances 
see the Latbs and Washhouses Act JSIO (9 A 10 Vut o 74) s 16 Burial Act 
1860 (23 A 24 Vict c 64) s 1 Iramways Act 18/0 (33 A 34 Viot c 78) 
s 20 Canal Boats Act 1877 (40 & 41 Vict o 601 s S Electric Lighting 
Act 1882 (4o & 46 \ict c 66; s 7 Public Healtii and local Government 
Confeiences Act 188 j (48 A 49 Vict c 22) s 2 subject to the rCt^ulations of 
the local Government Poaid as to which see General Order 13th May 1891 
Contagious Dipeases (Animal j Act 1886 (49 A 60 Vict c 321 s 9 (2) Open 
Spaces Act 1887 (50 A 51 Aict c 3^) s 8(1) Infectious Disease (Ivotification) 
Act 1889 (o2 A 63 Vict c / ^) s 9 Technic il Instruction Act 1889 (o2 A 63 
Vict c 76) s 4 Infeoticus Disease (lieveiition) Act 1890 (i3 A o4 Vict c 
34) B 20 Housing of the V'orking OJas es Act 1890 (53 A o4 \ict c 70) 
ss 24 (2) 42 (1) 65 Museums and Gymnasiums Act 1891 (51 A 6o Vict c 22) 

8 10(2) Public Tibraiies Act 1892 (6o A 6 Vict c oSj s 18(1) Private 
Sheet Woiks Act 1892 (o6 A o6Vict c 67) s - J Isolation Hospitals Act 189 5 
(o6A67\ict 0 68) ss 18 26 Local Government Act 1894 (u6 A 57 \ict 
c 73) 8 28 Small Dwellings Acquisition Act 1809 (62 A 63 Vict o 44) 
s 9 (3) Advertisements Eegul ition Act 1907 (7 Ldw 7 c 27) s 4 Small 
Holdings and Allotments Act 1908 (8 Edw 7 c 36) s ol(l) 

(p) ^e Be Companies icU Ex jaite Jfafson (1888; 21 Q B D 301 
Wenlock (Baroness) V Rxier Bee Co (I880) 10 App Cas 3o4 W enJock (Bar( rues) 
V Btier Bee Co (1888) 38 Ch D o34 C A A O v Be Winton [1906] 2 Ch 
106 (overdraft at the bank for an uuduthoiised purpose) 

(5) 38 A 39 Vict c 60 

(r) See generally title Plblic Hi alth and Local Administration 
[a) These Acts were lepealed by the Public Health Act 1875 ( 38 A 39 Vict 
0- 65) 8 343 and Sohed V Pirt 1 Por the meaning of the term see thtd 

•.4 

S Pubhc Health Act 187o ,38 A 39 Vict c 65) s 233 which does not 
_ y to expenses which are incurred under local Acts nor does it enable the 
oouDcil to borrow for the purpose of paying off loans under local Acts 
(a) lh%d Pot the method of borrowing etc see ibtd ss 233— 243 317 



Part I — Locai Government Areas and their Government 

Powers of boiiowing are given to the council tor the purpose 
of executing the powers and duties conferied oi imposed upon it by 
many statutes {b) 


(ill ) Aceounti and iudit 

583 Ihe accounts ind books of account to be kept b> the urban 
district council arc piebciibod by older of tho Local Government 
Board (c) Sepii ite accounts are required to be kept in respect 
of loans borrowed from the Public Woiks Loan Commissioners (d) 
of allotments (e) of burial boaids(/), of the dwelling house 
improvement fund and other matteis undei the Housing of the 
Working Classes Act 1890 (<;) of baths and washhouses (fe) , of 
public libraries (//) and of isolation hospitals (h) 

Accounts in the presciibed foim must be made up yeaily to the 
81st March or in the case of accounts which aie lequiied to be 
audited hilf jeail}, half yearly to the 30th September and the 
dlst March in each jear(i) 

584 An annual leport must be made to the Local Government 
Board in such mannei and at such time as it diiectb of all works 
executed and of all sums leceived and disbui^ed undei and for the 
purposes of the Public Health Acts (]) during the preceding year (i), 
ind a copy must be published in a local newspaper (Z) 

Act ISiO (03 <1 34 Yict c (8 ) b 20 1 aths and Wash 
houses ict 18(8(41 A 42 \Kt t 11) s 9 Lleitiic I Act 18S2 (46 
A 46 Vict c 06) 8 8 Ppidemio and Othei Disoises Ire\ention Act 1883 (46 
& 47 Vict c 59) B 2 Local Government 4.ct 1888 (ol & 52 Vict c 41) s (2 
(7) Technical In ti notion Act 18S9 (o2 A oJ \ict c 76) s 4 Housing ol the 
ANoikmg Classes Act ISJO ( o 3 A 64 Yict c 70) ss 2 j ( 1) 4a (1) 66 as 
umendeci hy Housing Town Planning etc Act 1909 (9 Ldw 7 c 44) s 7o and 
belied "VI Museums and GMnnasiums Act 1891 (o4 C 5oAiGt c 22) s 10 
Public Librincb Act 1892 r & 66 Yict c a3) s 19 (1) Small Holdings and 
Allotments Act 1908 (8 Ldw 7 c 36) b uo (4) (0) 

(c) Account'^ of Local Boards Oidei 22iul Match 1880 This is the only 
Oidoi lelatiiig to the subject Its schedule contiins toims showing how the 
'^evcial bool s of accoi nt aie to be kept Tho books conni t of a minute boo^ a 
ledger a highway lepairs expendituie account and an ordei ch tk book 
(cZ) Public Y oil 6 Lo ms Act 187o (a8 A 39 Yict c 89) s 8 
u ) See title Allotmpx j s A ol I p oo 9 

(/) Buiial Act I860 (23 V 24 Vict c 64) ss 1 2 3 and see title Bukivt 
AND Ckkmation Yol HI p 188 

(ff) 53 A 64 Vict c (0 ss 41 and see title PuBiic Hlaiih AND LocAT 
Adminisiexiion 

(/() See title Public Hr ai iji and Loc\t VD\rrNisrR\iiON 
(/) Local Government Act lb94(‘)6Au( Vict 0 (3) s 08 (1) As to accounts 
required to be audited half >earl> see Public Health Act 18/5 (^8 A 39 Yict 
c o5) s 246 relating to the audit of the accounts of a boiough ( ouncil undei 
that Act and see p 324 post No forms of accounts have been published b> 
the Local Government Board other than those of 22nd March 1680 (see note (c) 
supra 

(j) See generally title Public Health and I goal Administration 
(I) Public Health Act 187o (38 'i 39 Yict c o5) s 206 This applies to both 
uiban and ruial councils As the General Older of the Local Government 
Bond 2 2nd March ISSO (see note (<*) supr(^ prestiibes and requires a 
financial statement oi i< counts to be sent to the Local Govciument Board this 
IS a sufficient compliance with the statutory lequirement 
\l) Public Health Act 18/6 (38 A 39 Yict c 60 ) b 206 
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585 The accounts of the urban district council (m) and its com 
mittees and officers (n) are audited by district auditois (o), appointed 
by the Local Government Boaid with the sanction of the Treasury, 
and lemovable by the Boaid (p) Their duties and districts are 
assigned to them by the Board (q) They and the assistant district 
auditois who may also be ippointed by the Boaid (a) aie paid out 
of moneys piovided by Parli iment and to such an amount as the 
lieasury may sanction (h) but contributions are obtained fiom local 
authorities by means of stamps affii.ed to oi im pi eased upon the 
financial stitements which aie submitted to the auditor foi audit; (c) 


The audit. 686 The accounts are to be audited and examined once in eveiy 
Tima jeai as soon as possible after the 2oth March (d) in accordance with 

legulations made by the Local Government Board (e) The Board 
may also make rules modifying enactments as to the pubhcation of 
notice of the audit and of the abstract of accounts and as to the 
repoit of tlie auditor (/) 

V jiioe At least (q) fouiteen days notice of the time and place of the audit 


fw ) As to auditb 111 b roughs see pp 32i et sfq post 

(w) Inchiding anj ofhcei or assistant wlio is icquired to receive money or 
goods oil lithalf of the council flublic Heulth Act 18^6 (33 & 39 Vict c oo) 
6 2o0) In the case of an officei dying before the audit his ptrsonal repre 
sentatives must account in hia place (General Order 22nd March l&SO art 21) 
The act mints of ovei eeis collecting or paying awa} money for the purposes 
of the 1 uldic He ilth Vets are audited by the pool law auditois (Pubho Health 
Act 18 j f 38 A 39 Vict c oo) s -48) 

(o) Lor il Government Act 13 >4 (16 V. o7 Vict c /3) s 58(1) Nopo^^ens 
given to the Local Government Boaid to order oKtiaoidin iiy audits as they may 
do m the cise of the accountb of overseers see title PoOK L\w The district 
auditors audit the accounts not onlv of urban district councils other than borough 
rouiicils but those of rui il district countilb paiish council paribh meetmgs 
(bee pp 244 260 ante and 33 c jot) county councils and their oommittees (see 
p 363 2 0^0 anitaryauthoiities(8eep 292 pos^)^ joint boards and any other 
accounts to which their audit may be applied by statute eg the Housing of 
the Worling Classes Act 18 JO (63 V 54 Vict c 70) the Mupeiims and 
Gymiiibiums Act 1891 (')4 & ^5 Vict c 22) and the Public Libi uiefi Act 1892 
(6u A 66 Vict c 63) 

(p) Distiict Auditois Act 18 c 9 (42 A 43 Vict c 6) 4 Tho Act iS applicable 

to all persons or bodies ( f poisons wh j icccive or expend any local rate but not 
to overseeis of the poor {jbid s 8) As to local rate tli I 

(j) Ibid 8 4 

(a) Ibid 

(b) Ibid ss 2 4 The distiict auditor is not prevented fiom recovenng 
any expenses mcuried m any piooeedings which he is authorised or required 
to tike 01 detend {ibil s 12) 

{c) Ibid ss 2 3 6 andSfhed I here the scale of dut) is set out) 

(d) Public Hoilth Act 187u (38 & 39 Vict c 60 ), b 247 ( 1) Getieral Ordei 
2 ^nd March 18S0 art 1 > 

(e) District Auditors Act 18 c 9 (42 A 43 Vict 0 6) s 5 which defines what 
Biibieots may be dealt with by the legu atione disobedience to the regulations 
incurs penalties in the case of the first two offences the third is a mis 
demeanoui lihid Pool Liw Amendment Vet 1834 (4 A 5 ■V\ill 4 0 76) s 98) 

{/) Local Government Act 1S94 (56 A o7 Vict c 73) s 08 (3) 

(g) Public Health Act 1875 (38 A 39 Vict 0 00) s 247 (3) The term at 
least excludes both the fust and last days see ^ v Shropshire Justices (1838) 

8 Ad & El 173 The loim of notice of audit the mode of giving it and the form 
of certificate of publication are prescribed as regards parish councils (see p 244 
«n<«) by Older of Local Government Board 20th April 1900 as regards 
paribh meetings (seep ^60 ante) by Order of Local Goveinmeut Board, 28nd 
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and of the deposit of accounts as icquiicd by statute must be 
given by advertisement in a local nevspapei The appointment is 
made by the auditoi, and the notice is t^ivcu by the council The 
pioduction of the newspaper containin^^ the notice is sufficient 
proof of the notice in all pioceedings (h) 

In the case of the audit of accounts of a joint committee of 
distiict council*? or of a joi it committee ol a diotiict council oi 
councils and apiiish cuincil oi paiish mcftiiig oi finish councils 
01 parish meetin^^ including the account of i joint committee 
appointed by a boiough council ^\lth anothei council not being a 
borough council the inle as to publication of notice is modified (?) 

687 A copy of the iccounts duly made up and bilancod and all 
books and documents mentioned or lelciied to in such accounts 
must be deposited in the councils office and be open dm mg office 
hours to the inspection of all pei.^ons mtciested {j) foi seven cleir 
s (/ ) befoie the audit and all such peisons maj take copies of oi 
e tiicts fiom the same without fee or rewaid Neglect to inal e up 
the accounts and books or alteiing or allowing them to be altered 
when made up oi icfnsirii, to allow inspection is punishable by a 
penalty up to ±5 {k) Oppoitumiv to inspect accounts at the time of 
the audit is als j to be piovided to such extent ind in such mannei as 
in the opinion of the auditoi will not inteiteie with the audit (/) 

588 The auditor may by summons in writing compel the 
pioduetion of ill necessuy documents and the attend inco befue 
him of any peison holding oi accountable for the same from whom 
he may lequire a signed dccliraiion of the correcLness of the 
documents and books ronilties are imposed for neglect or refusal 
and a false or coriupt decl nation is punishable as perjury (m) The 
attendance of the eleikai d officers oi the councrlis also required (h) 

589 A ratepayer or owner (o) of property in the diotiict may be 
present at the audit and may raise objections to the accounts and 
may apptal against allowances by the auditoi just as he may appeal 
agiiust disallow ineos {o) The auditor is luitliei required to receive 


Much 189S as regards joint commitfces (bOO pp ^IC 280 ante) of distiict 
councils or of district councils and parish oouiicilb oi piiish mcctin^b by Order 
26th ^piil 1000 

(/i) lublic Hoalth Act 18^5 (3S A 39 Vict c 5o) s 247 (5) 

(0 See Older of local Goveinmoiit Boaid 26th July 189o The form and 
manner of giving notice and the form of ceitilicate aie pi escribed by Ordei 
26thApiil 1900 

(j) Ihe fact that a peison otherwise inteiested is bankrupt does not dis 
qualif} him for Jiispoction V Idlafey {190S) (\i J P 2^6) 

(A) i ubhc Health Act 1876 & 39 Viot c oo) & 247 (4) In reckoning 

the se\ en days the day of publication of the notice and the day of the audit 
mubt be excluded (Tiffin v Itfiher (1842) 1 Bowl (ns) /67) 

(1) General Older 22nd March 1880 art 40 

( yt) Public Health Act 18 <o (38 & 39 Vict c oo) s 24 < (o; Documents 
qanuot be refused on the giound that they are not relev int oi lelate to other 
matteis as well as the audit The auditor is entitled to judge for hmibolf see 
llilliama v Manchester Co? poration (ISdl) 46 W E 112 As to perjury see 
title Chimin AT Law and Phogeduee \ol IX pp 490 et seq 

(n) General Order 22nd Marche 1880 art 13 

(o) Public Health Act 1876 (38 <& 39 Viet c 66) s 21i (6) Aj to the 
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SwjT 8 any objection made by a -ratepayer or any person aggneved, to 
ITiban examine mto its merits, and decide the same He must state the 
Bistrfot grounds of his decision, and offer to enter his reasons m the book 
of account then being examined if so required ( p) 
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690 llie auditor must disallow eveiyitom of account contrary 
to law and surcharge the same on the peison making or authoiising 
the making of the illegal payment (q) but he cannot disallow expenses 
which have been sanctioned by the Local Government Board (/) 
Pie must chaige against any accounting peison the amount of any 
deficiency or loss mcuired by the lattei s negligence or misconduct 
or of an\ sum which ought to have been biought into account by 
him certifying in all cases the amount so due («) 

Any peison aggiieyed ici entitled on application to a statement 
in writing of the reasons foi the auditor s decision in respect of 
disallowance or surcharge oi allow ance(s) and m case of disallow 
ance or surchaige the auditor must declare the grounds of his 
decision and offei to state the giounds in wilting if required to do 
so by the person aggrieved in the proper books of account foith 
with or so soon as the ariangements foi the audit will permit He 
must also leport the disallowance or surcharge to the Local 
Go\ernment Boaid (/) and a similar repoit must be gi\en where a 
Bin chaige is made owing to money or goods having been puiloined 
embezzled wasted or misapplied or owing to deficiencj or loss 
occasioned by negligence or misconduct (u) 

The party aggiieved may either apply to the King s Bench Division 
for a wilt of mtioraii{a) to remove the disallowances or allow 
ances (6) into the High Court in the same way as in the case of dis 
allowances oi allowances by pool law auditors (c) or he may appeal 
to the Local Government Boaid which has the same powers as it 
possesses in the case of appeals against allowances disallowances, 
and surcharges by the poor law auditors {d) namely of inquiring 
into and deciding upon the lawfulness of the reasons stated by the 
auditoi for the allowance disallowance or suicliaige and to issue 
an order theieon, as it may deem proper (c) including the lemission 


meaning of owner see Public Health Act ibfo (o8 & 39 'Vict c 5o) s 4 
and title Public Health and Local Administration 

a General Order 22nd March 1880 art 18 As to the duties of the auditor 
id arts 14 — 19 

(g) Pubbe Health Act lS7u (38 & 39 Vict c 5o) s 247 (7) He has no 
disciotion in the matter see Barton v Pigijoit (1874) L P 10 Q B 86 The 
person to be sui charged mu t be a person who has control of the funds not 
eg a surveyor who gives a certihcate upon which an unauthorised payment is 
made (i? v Calvert [1898] 2 I E 266) 

(r) Local Authonties (bxpeiibes) Act 1887 (oO & ol Vict c 72) s 3 
^a) Public Health Act Ib/o (38 & 39 Vict c 65) s 247 (7) 

<) General Order 22nd March 1880 art lo 
m) I hid art 20 

(a) See title Orown Peaoiice Yol X pp 174 192 
(n Public Health Act 18 / 1 (38 & 39 Vict c oo) s 24 ^ (6) (8) 

^ ) Ihtd s 247 (8) The court has the same power in such cases As to such 
oases see Poor Law Amendment Act 1844(7 &8\ict c 101) ps 35 36 
(d) Pubho Health Act 18/o (o8 & 39 Vict c 55) s 247 (6) (8) 

(fl) Poor Law Amendment Act 1844 (7 & 8 Vict o 101) a 3b 
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of a disallowance or surcharge upon p'V}inent of costs (/), and 
this latter power cannot be controlled by the couit8(y) 

691 The auditor is lequired, after auditing the accounts in the 
ledger, to sign a certihcate at the foot of the balance sheet (/i), 
and to indorse a certiiic ite in the other books that they have been 
audited (h) 

The auditoi must rejioit on the audited and examined accounts 
^Mthln fourteen da^s after completion of the audit Ihe report must 
be deliveied to the cleik of the council, who must deposit it in the 
council s o&ce and publish an abstiact of the accounts in the local 
newspapels(^) Reports of the audit of joint committees must be 
sent to the Local Go\einment Board (/t) 

At the close of the audit the auditor must send to the Local 
Government Boaid a repoit in a pi escribed form {1) sho^ mg what 
lequiied books and accounts aie not kept or aie impcifectly kept 
or kept m a form not presciibed bj ihe Boaid (?70 

592 An> pel son cei tified as liable to pa} anj sums of money must 
pa) the amount to the treasuicr of the council Mithin fouiteen da^s 
aftei the case h is been certified, unless there is an appeal An\ 
costs and expenses including a reasonable compeiibation foi loss of 
time if and so hi as aie not recoveied from the paity liable may 
be reco\eied b} the auditoi fiom the council (n) 

Pajment of the cei tified sums is enforced by obtaining from the 
justices a warrant of distress and sale of the goods and chattels of 
the pel son liable so to pay (o) 

The only pioofs lequired in such proceedings fiom the auditor are 
proof of his appointment by pioduction of his ceitificate of appoint 
meiit undei the seal of the Local Government Board that the 
audit was held that the ccitificate of liability to pay was made m 
the propel book of a count and that the sum li is not been paid 
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(/) Poor Law Aulit Act 184S (11 A 12 Vict c 91) s 4 
(^) A (r Y Metthyr Tydfil Union [1900] 1 Oh ( A 
(/i) General Order 2^naMaich 1S80 art 22 Ihe exact loim of certificate 
IS theie given Ihe ceitificate at the foot of the balance sheet is to the effect 
that he has examined the accounts and compaied the treasurer s paj ments with 
the vouchers and that the balance shown m the treasurei s account a^^rees 
with the balance appealing m the treasurer s hands oi in the event of there 
being a discrepancy accounting for the same 
(t) Pubhc Health Act 187o ( j 8 & 39 Vict c 55) s 247 (10) A modification 
of this provision is made m the case of rural district councils })aiish councils 
parish meetings and joint committees of the two latter (General Order 
20th May 189o) and in the case of joint committees appointed wholly oi paitly 
by distiict councils (Order of Local Government Boaid Jul^ 1890) 

Uc) 1 hd 

h) General Order 22nd March 1880 feched Foim B 
(m) ioid art 23 

(w) Pubhc Health Act 187o (38 & 39 “N lot c oo) s 24 < (9; 

(o) Ibvd Poor Law Amendment let 1844 (7 A 8 \ict c 101), a 32 and 
Bimuarly under the bummary Jurisdiction Aot 1884 (47 & 48 Vict o 43) a 11 
As to courts of summary jurisdiction generally, see title Magistrates pp ^ U 
ti aeq post As to distress under the Summary Jurisdiction Acts aee title 
Distress Vol XI pp 221 et seq 
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mthin the time limited (p) The certificate of liability is final and 
cannot be reviewed by the justices and they have no discretion 
as to issuing the wairant (g) 

Pioceedings to enforce payment must be co nmonted within nine 
calendar months from the diballowince or surcliaige the auditor 
01 in the e\ent of appeil eithei to the couit oi to the Local 
Government Board, from the final deteimination of such appeal (?) 

693 The council must piepare and submit to the distiict auditor 
at eveiy audit a financial stitement in duplicxte, in the prescribed 
loim (&) containing the paiticulars pi escribed by the Local 
Government Boaid One of the duplicates must hive the proper 
stamp aSived or impiessed the amount of duty being regulated b} 
the statutoiy scale (/) ALt the conclusion of the audit the auditor 
cincels the stamp and certifies on each duplicate m tlie form 
picsciibed by the Local Goveiiiment Boaid th( amount m words 
at length of the expeiidituie audited and allowed the compliance 
with the regulations with respect to such stit^moni and that he 
has ascei tuned bj the audit the coiiectness of the stitement 

The auditor sends the du 2 )licate so stamjied and ceitijjed to the 
Locil Government Boaid and m this case a ictiiin ot the receipts 
01 e\ 2 ienditure cont lined in the stitement need not (a) unless the 
1 card lequiies be sent to the Boaid undei the Local Taxation 
licturns Acts 1860 and 1877 (a) 

Evei> joint commith e is recpiiicd to sulunit to the authorities 
a];)I>ointinc; the m at the next mci ting of those autlioiilus a copy of 
the financial stitement of the accounts ot the joint committee as 
cei tilled by the distiici auditoi (h) 

694 Solicitois bilib chaigcablc to the council maj be submitted 
foi taxatio!! to the cltik of the peace foi the cointy(0 The 

' p) Poor I iw Auvlit Act 1848 (11 & 12 \ict c 91) 

V) beeP V hnnii (18^)) 1 P & L /? v Tn/al flSo ) < E AB 

9oO 

(r) Poor I aw Amendment Act 1849 (12 A 1 3 \ict c 105) s 9 Astofinil 
deteiininution see h7ooJ v BoJiy bin lyiy D Ihy lonihn it v Dolby (1902; 
60 J P 6u2 

(ft) Ihe form presLiibcd f)r uiban district council othoi than bo^^ugh 
councils IS till cont lined in the Ooueral Oidei of 1 ) il Go\einfiJcnt Boaid 
Ibth April SOo J oiins foi ruial distiict councils lii\e not been issuei 
1 ut they u e those of luial saujlaiy authoiities undoi an Oidci 26th April 
IS 9 

Ihe foim of etattment rejuir d fum all joint committees ipnointcd for 
pU7 poses other than those ot the Buiial Acts (as to whnh see Order 
29th Apiil 1902) by any c mbination of district councils including boiough 
count ils appointing with olhei councils not being borough councils pansli 
councilfl 01 palish mt e mgs and whose accounts aie subject to audit under the 
Local Qo\einDient Act 1891 (56 & oj Vict o 73 1 s 6b ( ee pp 244 284 
ant*'\ IS pie cubed by an Oidci 2ithApiil 1900 
(t) Poi the scale soe Disfc irt iuditoib Act 18/9 (4^ A 43 \ict c 6) 
Sched I 

(m) District Auditois Act 18 9 (42 A 43 Vict c 6) s 3 
[a) 23 <SL 24 Viot c. 6 40 A 41 Vict c 66 

(ft) Older of Local Gu’^einment Bo ird 26ih July 189 j art 2 
{^) Public Health Act IS/*) (38 A 39 Vict c s 249 This dies not pre 
vent an ordinary ordei for taxation being made (jte Blok ond Croydi n Rural 
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amount found due after taxation is pnmA facte evidence of thb 
reasonableness, but not of the legality, of the charge Paihng 
submission for taxation the decision of the auditor upon the 
reasonableness and the legality of the charge is final (d) 

(iv ) Adjustment of Property Debts and J labihttes 

696 Diffeiences as to any powers rights duties capacities 
liabilities, obligations or property transfeiied, or alleged or claimed 
to be transferred in puisuance of the Public Health Acts (e) oi anv 
provisional older made thereundei may be settled by an ordei of 
the Local Government Board on the application of any authoiitv 
fiom or to whom the tiinsfoi is effected or is alleged oi claimed to 
be effected or on the application of an> peison affected by the 
transfer (y) The Loird may also by order adjust any accounts 
arising out of or incidental to such po'vsers lights duiits etc or 
to the transfer thereof and ma> direct by \vhom and to \vhom any 
moneys found due are to be paid and the mode of raising such 
monejs (/) 

If ho^cvei the order diiects any rate to be made or anj other 
act or thing to be done which the jiarty required to mahe or 
Jo would not apait from the piOMsions of the Acts hi^e been 
enabled to make or do by law the oidci is proMSional until 
confirmed by Paihxment The settlement oi adjustment nay be 
included in anv provisional older which gi\cs rise to it(q) 

696 Any adjustment requiied for the purpose of the Local 
Government Act 1894 (h) may be eficcted by agieement oi 
failing that by aibitration 

SiTB '^FCT o liocefdings 

697 In common with othei bodies uiban district councils may 
take proceedings to protect tliuir corpoiate existence pioperty and 
rights (i) bxj)rcss poweis ot til mg legal proceedings other thin 
summary puceedings are given them in respect of nuisances (A) and 

hamtary Avth riti/ (1SS6) 2 T L E 336 Southampton C uauhana v Bell 
and (ISSS) 21 U B D 29/) 

(d) The High Court cannot open the matter or levise the decision ce i2 v 
Hunt (Itioh) 6 1 & B 40S Tln^ clcrl of the peace is rcmuiicrifed for uch 
tsvation it a nte fixed by the Mistei of the Ciown Ofhee ind declared by 
Older of local Government Ibird 20th April 18/7 The rate allowed is 
4d per sheet or folio of seventv two woids tor the taxation of eveiy bill due 
to anj soli/ itor in respect of le^al business performed on behalf of any local 
authority whose accounts are rtq^uired to be audited by the Public Health Act 
1876 (38 & 39 Vict c do) 

(e) See generally title PuBi ic IIeaith xnd I goal Administbation 

(/) Public Health Act 187^ (3S & 39 Vict c o6) s 301 

(g) lh%d This provision does not prevent the parties h \\ int, their differences 
settled bv other methods compare UexUy I ocal B ard v e-t Kent Sewerage 
Board (1882) 9 ft B I) 518 (proceedings under a local Act the terms of which 
made the Ijocal Government Board the sole tribunal for the determination of 
differences) 

(A) Local Government Act 1894 (o6 & 67 Vict o 73) s 6S 

(i) See A G Y Brecon Corporation (18/8) 10 Oh D 204 and see title 
CoKPORATiONS Yol VlII pp 366 392 et 

{k) Public Health Act 1875 (38 & 39 Yiot c 56) s 107 and see titles 
Nuisance Public Health and Local Administration 

H L — XIX I- 



Seot S 

The Urban 
Distnct 

Taxation 


Under Public 
Health Acts 


Provisional 

Older 


Under LoraJ 
Qoven ment 
Act 1894 


Actions by 
111 ban 
councils 



290 


tOCAl. OoyXBHMBNf 

beot 8 4 lptiblic rights of way (Z), and to prevent the pollution ol 
The Urban streams On) and, in the case of urban councils only to promote or 
District protect the inteiests of the inhabitants of their district (n) In all 
— such pioceedin^s the general 1 iw relating to the piesence or absence 
of the Attorney General is applicable (o) The powers of councils 
to take nece'^saiy pioceedmgs for the enforcement of their duties as 
sanitary authorities are dealt with elsewhere (p) 
b xcept in the above mentioned cases urban district councils are 
not emp3weied to chaige the lates with the costs and expenses of 
lef,il pioceedmgs even though such pioceedmgs may be deemed 
to be ad visible m the interests of the inhabitants and ratepayers (5) 

698 Uiban and rui il councils mav rendei themselves liable to 
all proceedings ci\il and criminal to which private individuals and 
companies may lender iheinsplves liable for breaches of contract 
and i\ longs committed m the exercise or pui ported exercise of 
then duties and poweis subject to the common law limitation 
that foi exampU as highway authoiities the councils are not 
lifible foi nonfeasance such as neglect to repair (r) 

Appeanntc 5 S 9 Tbc couiK il may appeal befoie any court or m any legal 
m legal piocrediiig b} its cleik (s) 01 by any officei or membei authorised 
proceetiin^s oi m lespect of any special pioceeding by resolution 

of the cour cil (t) 

Tlie cloik 01 such authoused person may institute (a) and carry 

(/) local Go\ eminent Act IS94 (u7 08 Vict c 73) b 26 see title High 

wv\s Stiifjis am 1 rTnriF«< Vol !XVI p 1C2 
(m) Piibl ( IJoaltn V ls<o ( S A 39 t 0 66 ) s 69 see titles Ntjisahce 

AIEKS ARD MEItCOT USES 

(r/) 1 Liou^h 1 iind Act 18c2 (jt A 16 Vict c 91) ss 1 2 and see p 380 
?o t As to procec hn^ under the Public Health (London) Vet 1891 (54 A 66 
Vi t c 76) see tith s IIigiiways &Ti>Eib and Bpiuols Vol "VVI p 210 
Mftkopoi ts 

(o) ‘^ee I£ighwax«^ Sipckis and Bridges Vol XVI pp 168 247 
^LISAECE tiBLK AtJTHOI ITIES A^D PLIiLIC OlllCER'^ 

(; ) bee titles 1 00 D AND Drugs Vol XV p 39 Highwyys Streets and 
Bridges /ol XVI pp 142 note (t) 223 22o 219 Puuiic Heai in and 
J GOAL Administration and geneialh as to summary piocedure title 
Magistrates p 631 post As to proceedin^jS m the county couit see ti^^le 
County Courts \ol VIII pp 6<7 6 <S 
^ 7 ) See A O v RKJcmmi'yWQtih L/rhan District Cfuncil {1992) 66 T P 410 
(r) bee titles Corporations Vol \III pp 364 36o HiGU’9iA\s Strlets 
VND Bridges Vol XVI pp lu3 et aeq Injunction Vol XVII p 2^i 
XuisANcr Puitiio Authoritie and Public OincERS As to the limitation 
of actions against local authorities sfo titles Limitation 01 ; Actions p 1/6 
ante Plbiio Authorities and Puplic OniCERS and as to eufoiomg jud„ 
ments against them see titles Corporaiions Vol VIII pp 396 39 / 
LxEcutioN Vol XTV pp 12 81 126 
(«) In a case where justices refused to determine a complaint withoat the 
attenddn( e of the clerk of the local authority the Court of Queen s Bench refused 
to compel them to do so {Lx parte J eamwgton Local Board (1862) 6 L T 63 ) 
(^) ihe defendant is entitled to call for proof of authorisation and unless 
this be forthcoming the proceedings ore invalid see Ihorpe v Pneatnall 
[1897] 1 Q B 159 ^ 

(u) Proceedings axe instituted by tJxe laying of an information ( Thorpe v 
Pneatnall, atqira, and see I y Wtllace (1797) 1 East, P 0 186 Beardalty v 
Qiddinga [1904]! X B 847 Brooks v Baqshaw [1904] 2 X. B 798) and see 
title lOOD AND Dhuos Vol xy pp 30 31 
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\ 

on any proceeding which the council may institute and carry on Sibot 8 
under the Public Health Act, 1875 ^6; This does not give the ThetJrban 
representative a light of audience where by the rules of the court District 
before which he is appearing only counsel can be heaid(c), nor 
does it empower the council to delegate piosecutions to the police, 
who are not its officers nor undei its control (d) 

Sub Sect 6 — MucellaneouB. 

(i ) bnwn of Dtstricts 

600 Distiicts may be united, on the application of luial and By local 
ui ban district councils foi certain purposes affecting public health [e) 

and the I ocal Government Boaid ma’^ undei certain conditions 
by ordei unite dislricth for the puipose of appointing a medical 
officer of heilLh(/) 

Two or moie local authorities may without any sanction of the Constmaion 
Local Government Boaid combine for Ihe puipose of executing a.nd mutual 
maint lining any works that may be for the benefit of their distiicts 
or any pait theieof (g) and two or more councils may combine m 
providing a common hospital (h) 

(u ) Lnforcement of T) dies 

601 The propel discharge by a local authority of its duties Unier Public 
under the Public Health Acts(i) miy be enfoiced by the Local Health Acts 
Government Board (;) 

The duty imposed upon an urban district council to enforce the Under other 
provisions or exercise the poweis imposed oi confeiied upon it by 
statutes is generally enfoiced under the special pi o visions of those 
st itutes (/ ) 


(&) 38 & 39 Vi5t c 56 B 259 

(c) R V London Judges [1896] 1 Q B 659 C A 

(d) ICyleY yar5er(1888) 68 1 £ 229 

(e) Piiblio Health A(t 18"-) (38 A 39 Vict c 55) s 279 

(f) Ibid 8 286 bee tbid for the powers of and rec,ulation8 to be 
made by the Board on the matter the notices pieliminaiy to making the 
order and the arrangements which can be made for constituent and united 
distiicts and see p 27o ante 

(ff) Public Health Act 18<o (38 & o9 Vict c 6o) b 2S6 which also gives power 
to a local authority to execute works m an adjoining district with the cod sent of 
the council of that district 

(^) /bid s 131 and see title Public Health and Loc\l Administration 

ft) See generally title Public IIlvlth and Local Adminisi ration 

(j) When this remedy is applicable no other legal proceeding is available 
(Robinson v Workmqton Coi/nratnn [1897] 1 Q B 619 C A Pasmore v 
Oswaldtwisth Uiban ComwcjZ, [1898] A C 387 Dent y Roiirnnnouth Corpo/ahon 
(1897) 66 1 J (q b ) 39j) lor the pioceduio etc to piociue enforcement 
see the Public Health Act 187o (38 & 39 Vict c 5o) ps 4o 100 29o 299 — 302 

(k) See foi instance the Housing of the Working Classes Act 1890 (53 A 61 
Vict 0 70) 8 6 Housing Town Planning etc Act 1909 (9 Edw 7, c 44) 
and title Public Hpaltii and I ocal Administration Small Holdings and 
Allotments Act 1908 (8 Edw 7 c 36) s 24 and titles Allotments Vol I 
p 306 Small Holdings and Small Dwellings Factory and Workshop 
Act 1901 (1 Edw 7 c 22) B 6 and title Facttoribs and Sdopb Vol ^V , 
p 455 and as to highways and rights of way, see title Highways, Streets, 
AND Bridges Vol XVI, pp ISSetsej 
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(ui) Toum Improtemcnt Vlaif^ea Act 1847 

602 Cprfcain proviaions of the Towns Iraprovemeut Clauses Act^ 
1847(0 are mcorpoiated with the Public Health Act, 1876 (w) for 
the pinpose of regulating certain matters in urban distiicts such as 
those relating to the naming of stieets and the numbeiing of houses, 
the improvement of the line of streets and the removal of obstiuc 
tions luinous and dangeious buildings, and precautions during the 
consti action and repaii of sewers streets and hou eb (n) 

Sect 4 — The Port Sanitary Author ty 

603 The poit sanitaiy authoiit\ is the body constituted by the 
Local Goveinment Board to act permanently or temporaiily as the 
sanitary authoiity of an} port (o) ebtablished for the purposes of the 
laws rehting to the Customs of the United Kingdom (^?) 

The authoritv may be constituted permanently b} provisional 
order {q) or by a simple Older (?) ^ lu ii piocecding by i)io\isional 

ordei the Board may until the order has been m ide and confirmed 
by Pailiament temporaiily constitute the authoiity b> oidor and 
may fiom time to time renew such order and may make bj it or 
b} its lenewal such provisions as the Boaid may make by pio 
visional 01 del (?) 

The order gi\e& the poit sanitary authoiity jiuibdiction over all 
waters within the limits of the port and also o^er the whole or 
such portions of the distiict within the juiisdiction of any iipaiian 
authority as may be specified in the older {t) and no other authoiity 
ma} theie exeicise poweis which have been confeiied on the poit 
samtaiy authoiit} («) It miy assign (a) to the port sanitary 
authoiity any poweis rights duties cipacities liabilities (/>) and 
obligations under the Public Health Acts (c), or the Infectious 
Disease (Prevention) Act 1890(d) 

In the case of joint boirds it may contain regulations for such 


(Z) 10 ^ll\ut c 34 for which see p 32S 
(m) Public Health Act 1875 (38 & 9 Vict i oo) 8 160 
(?/) Towns Improvement Clauses Act 1847 (10 A 11 Vict c 34) ss 64 83 
see title Highways Streets and Bridges Vol \VI pp 2j6—2o7 

(o) As to such ports see titles Revenue Waters and Waiercourses 

(p) Public He-ilth Act 1875 (38 & 39^llt o 5o) s 287 and soe tbid for 
who may he constituted a poit sanitary authoiit\ Such authorities exi t 
mg m 1875 were continued unaffected hhid a 3’b) See tlie Customs 
Consolidation Act 18 6( 9 & 40 Vict c 36) ss 11—16 and title Mb iropolis 

(gj Public Health Act 187o (38 & 39 Vict c 6u) s 287 
(7 ) As to which see lublio Health (Ships etc ) Act 1885 (48 & 49 Vict c 35) 
B 3 


(«) Public Hedth Act 1875 (38 & 39 Vict o 65) s 287 
(t) Ihd s 288 

u) Jhii s 289 

a) Ihid s 287 Public Health (Ports) Act 1896 (69 A 60 Vict o 20) a 1 
h) The authoiity and its officers are protected against personal liability 
[Public Health \ct 1875 (38 A 39 Vict c 66) s 265) 

(c) &< e genenill^ title Public Health and Loo-ll Admimstr vtion 

(d) 63 A 61 Vut 0 34 By the Infectious Disease (Notification) Act 1889 

62 A 63 Vict c 2) 8 16 the term port sanitary distnot means the port 

lanitary district of London and any port or part of a port lor which a port 
lanitary authonty has been constituted and the district then ceases to form 
>art of any urban or rural distnot for the purposes of the Act, see titles 
ffsTPOPOTis Flbtto Hhalth and T goal Administration 
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matters as may be regulated by the provisions of a provisional 
order forming a united district (e) 

The port sanitary authority may with the sanction of the Local 
Government Board, delegate the exercise of any of its po\\ers to 
any riparian authoritj within or bordering on its district ( / ) 

604 The method of pacing the expenses of a poit sanitaiy 
authority permanently constituted is provided foi in the order 
of constitution (g) 

In the case of a tempoiarj authority the expenses art detiajed 
out of a common fund to be contributed by the riparian authorities 
in such proportions as the Local GoAeinment Loard determines 
and the Board may by order exempt one or more of the authorities 
from such payment (h) 

Such port sanitary authority being an urban or rural district 
council raises its proportion of expenses in the same waj as an> 
other expenses, for the purposes of the Public Health Acts (i) 
are raised (k) 

Sect 5 — 1 he Boi ough 
Sub Sect 1 — In G neial 

605 The borough (i) is a city or town to which the Municipal 
Corporations Act 1882 (m) applies Its area is delincd by its 
charter or by the provisional order or local Act altering the 
boundaries \^u) 

Sub Sect 2 — i he Mumcij al Corporate n 
(i ) Description 

606 The municipal corporation (o) is the bod} corporate consti 
tuted bj the mcorpoiation of the inhabitants of a borough or city (p) 


(e) Public Health Act 1S75 (38 & 39 Vict c 56) s 2S7 As to the formation 
of united distiK ts see p 139 j ost 

(y) Public Health Act 187 o (38 & 39 Vict c 55) s 289 

(^) Ibid 8 287 See Public Health (Poits) Act 1890 (59 & 60 Viot 
c 20) 8 1 

(h) Public Health Act 1876 (38 & 39 Vict c j5) b 290 

(») See generally title Public Heaith and Loc ri Adminibi ration 

{k) Public Health Act 18 < ) (38 A 39 Vict c 65) s 290 For the recovery of 
expenses see ibid ss 290 292 and for bon owing powers ibid s 244 

(i) For original meanings of the word borough see Jacob s Law Dictionary 
Littleton 8 Tenures s 164 Co Iitt 109 a 116 b Com Di^, tit Burrough’^ 
1131 Com 114 h or the definition of parliamentary boi ough see Municipal 
Corporations Act 1882 (4^ A 46 Yict c 60) s 7(1) Interpietation Act 1889 
(62 & 63 Vict c 63) s lo (3) and see title LixonoNS Vol XII p 178 
As to borough and local courts of record see title Courts Vol T\ pp 127 
et sea 

(m) 45 & 46 Vict c 60 s 7 (1) but now repealed the statute I aw Bevision 
Act 1898 (61 & 62 Vict o 22) See the definition in the Infirpietation Act 
1889 (52 & 63 Vict c 63) s 16 (1) and as to the apphcation of the Municipal 
Corporations Act 188-^ (46 A 46 Vict o 50) see title Elections Vol XII 
p 190 note (9) 

fn) As to alterations see p 322 post 

(0) For the law governing corporations generally see title CoRPOBATlONi 
Vol VIII pp 279 et seq 

(p) Municipal Coiporations Aot 1882 (46 & 46 Viot 0 60} s i (1) 
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Scot 5 m Scgland or Wales ( 9 ) Incorporation is now obtained by the 
The grant of a chaiter (r) 

Beroojdi The municipal corporation is composed of the mayor (s), 
How'll aldermen (t), and burgesses or citizens (a) The burgesses or 

poaed citizens (b) are those peisons whose names appear for the time 

being on the buigess roll (c) 

Rights ct 607 In municipal affairs a burgess has the right of voting at the 
DuAgedbu. election of councillors (rf) and of the two elective borough auditors (e ) , 
of being elected a councilloi provided he possesses the other neces 
sary qualifications (/) of inspecting and taking copies of or 
ex ti acts from the minutes of proceedings of the council (//) or an 
order of the council for the payment of money {Ji) or the rate 
books (i) He alone may take piocoedings a^-^ainst corpoiate officers 
foi acting in the coiporate office without having made the necessaiy 
dcclaiation or w thout qualification {k) 

(g^) The Municipal Coiporations Act 1882 (45 & 46 Viot c 50) s 3 does not 
extend to bcotland or Ireland 

(r) Under ibid ss 210 — 218 The City of London is an unreformed cor 
por ition and is not subject to the Act of 1882 see title Mpniopor is Metro 
politan borouj^hs (ste ibid ) are not municiptil boroughs within the meiiuiit, of 
the word as used in this article for the kinds of boroughs see pp 299 301 pist 
The mention of a body corporate in connection with a town n imcd in one of 
the Schedules to the Municipal Corporations Act 18 >5 (o & b ill 4 c 70) 
13 jyrimX facie evidence thit it is a municipal coiporition but it is not con 
clu ive and may be rebutted by evidence to the con t lr^ {R v O ecne ( 1 S3 < ) 

6 Ad & 1 1 548) in this case (relating to Gate head) tho fn<ie ovidLiice 
was succesbfullj lebutted) Judicial cognisance has been tikeu of the existence 
of a corpor ition without requiring the production of the charter where the 
existence of the corporation was notorious e (/ m the case of Manchester 
althoujjh this city was not mentioned m the Schedules to the Muiiidiial 
( orporah ms Act 1836 (6 & 6 Will 4 o 70) (72 v Turner (1872) 12 Cox 
C G 313) 

(s) Ste p 309 poet 

(t) See p 308 post 

(a) Burgess includes ‘ citizen (Municipal Corporations Act 1882 (45 & 46 
Vict c 60) s 7(1)) Ly the Interpretation Alt 1889 (6 > A,A3\iQt c 63^ s 15(1) 
a rtfeieiice to the ma>or aldermen and burges os in any Act pasurd thereafter 
includes a reference to the major aldermen and dti/cns ihe fieeinen no 
lon^ei constitute or form an integral pait of the coipoiati m see Lincoln Car 
porahon v Holmes Common (1867) L E 2 Q B 482 and genei illy p 321 
post ^ ^ 

(5) Municipal Corporations Act 1882 f46 & 46 Vict c *^0) s 7 (1) 

fcl Ibia B 9(1) see title Fleotions Vol \II p 246 

(f/) Municipal Corporations Act 1882 (45 & 46 Vict o 60) s 11 (1) His 
ri„ht does not depend on his being entitled to be on the bui^-ess roll it is 

bufhcient if his name appears there (fftid s 61) 

® aiiditors see p 324 post 

(/) Municipal Coroorations Act 1882 (46 & 46 Vict c uO) s 11 (2) In this 
case he must not only be enrolled a buigess but also be entitled to enrolment 
(ibtd) as to councillors sec pp 302 e7 post 

(^ Municipal OoiporahonB Act 1882 (46 & 46 Vwt o 60) s 283 (1) . and see 
p 316 post * ' ' ' 

(A) Municipal Corporations Aot 1882 (46 & 46 Yict c 60) s 233 (2) and see 
\ 320 post ' ' * 

(i) Parliamentary and Municipal Eegistration Aot 1878 (41 & 42 Vict o 26) 

® 13 

^ ^^882 (46 A 46 Vict o. 60) a 224 (1) and see 
PP Mb dMfpost Ab to the right of voting when a parliamentary borough was 
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008 The mmucipal coiporation bears the name of “ The Mayor, Sbot o 

Aldermen, and Burgesses of the Borough of , ’ or “ The Mayor The 

Aldermen and Citizens of the City of as the case may be (f) Borough 

The corporate seal is the common seal of the municipal corpora 
tion (ni) corporation 

(ii.) Corporate Property Seal 

609 The corporate piopeity is vested in the municipal corpora vesting of 
tion subject to the lights possessed by the freemen previous corporate 
to 1830 (n) It may consist of corporate land that is land 
belonging to or held m ti ust for the municipal corporation (o) or 
corporate stock (p) The pioceeds of such corporate property go 
into the borough fund((j) of which the municipal corporation is 
trustee (i ) 


disfr mchised under tbe Itepiesentation of the People Act 1867 (30 & 31 Vict 
c 102) see Municipal Corporations Act 1882 (4o & 46 Yict c 50) s 240 As 
to liabiht'v to serve on luries in a quarter sessions borough see title Juries 
Vol XVI II pp 210 236 

(i) Municipal Corporitions Act 1882 (45 A 46 Vict o 50) s 8 The change 
of name introduced by the Municipal Corporations Act 183o (5 & 6 Will 4 
c <0) did not create a new coiporation nor affect the continuity of the old 
corpontjon (Doe d hrntol UoHiital (Qovernoia) v Norton (1843) 11 M & W 
913 Ludlow Corporutvny lyler {lS6h) 7C & P o37 A G y Aerr (1840) 

> Boav 420 A O y Newtaatle i urporation (\%\2) 5 Beav 30 i per Lord 
Iangdaie mb at p 314 A. Q y Leiceater Corporaticn (\%A&) 9 Beav 546) 
and although the miyor aldermen and burgesses or citizens acting by the 
C( iincil are the urban authoiity for the purposes of the Public Health Act 
IS 0 (38 A 39 Vict c oj) 8 6 they are not thereby constituted a sep-irate body 
3 hey exercise and perform their rights and duties under the Public Health 
\( ts in accoi dance with the laws in force with respect to municipal corporations 
subject howevei to an} provisions of the Public Health Act 187a (38 A 39 
\ict c oo) s 198 see -d < fiff 6 V Ryde Corporation A) L R 9 Exch 302 
H idc torp( ratlin Y BanJ of Lng land {ISS2) 21 Ch D 176 So the alteration 
(s e p 262 aute) of urban sanitary authorities into urban distnct councils 
which include councils of boroughs and cities does not alter the stjle or title 
tl the coipoiation oi council of the borough (Local Government Act 1894 
( >6 & Oi Vict c f3) 8 21 (1)) nor does the conversion of a borough into 
a county borough (Local Govoinment Act 1888 (ol & 52 Vict o 41) ss 31 
34 (3) ) as to county boroughs see p 300 post It is improper to use the 
teim citizens m the name of a borough (A O v Worcester Corporation 
(1846) 2 Fh 3 Ri Chester Corporatun v Lee (1846) lo Sim 37^ but as to 
misnomer and its effect see geiieially title Corporations Vol ViH p 308 
A misnomer or inaccuracy in the dosciiption of any place mentioned in the 
Schedule to the Municipal Corporations Act 183o ^5&bWiIl 4 c 76) cannot 
affect the opeiation of the statute relating to municipal corporations (Municipal 
Corporations Act 1882 (45 & 46 Vict c oO), s 241) 

(m) Municipal Corporations Act 1882 (4o & 46 Vict o 50) s 7 (1) 

n) Line In Corporation Y Holmes (7<>7nmo7i (186() L B 2 Q B 482 

o) Municipal Corporations Act 1882 (45 A 46 Viot o 50) s 7 (1) 

Corpoiate stock consists of all the stocks funds or public securities 

standing in the books of the Bank of England or of any other public company 
or societ} in the name of the corporation under any style or title of incorpora 
tion (Municipal Corporations A(t 1882 (4o A 46 Vict c 50) s 118 (1)) As to 
transfers of stock see tW s 118(1) — (7) and the Forged Transfers Acts 1891 
(a4 A od Vict c 43) and 1892 (55 A o6 Vict c 36), and see title Companies 
Vol V p 196 

(^ Municipal Corporations Act 1882 (45 A 46 Vict c 50) s 139 as to 
the Dorough fund see p 319 post 
(r) Arnold y Gfravesend Corporation ^1856^, 2 K. A J 574 
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(m ) Corporate Officee. 

610 The corporate offices are those of mayor, alderman, councillor 
and electee auditor (s) 

611 Eveiy qualified (t) person elected to a corporate office must, 
unless evempted by law (a) either accept the office or render himself 
liable to a fine (b) Acceptance is signified by the person elected 
making and signing a declaiation (c) 

The declaration must be made and subscribed before the mem 
bers of the council or the town clerk who have power to receive the 
same (d) within five days aftei regular (c) notice of election (/) 
If tins IS not done the person elected is liable to pay to the 
council buch line as may be prescribed by bye law (g) or if there is 
no h}e law in the case of an alderman councillor oi elective auditor 
a fine of ^25 and in the case of a ma\oi i.50 {h) Ihe fine is 
iccoveiible summaiily(i) Until he has made and subsciibed the 
declai ition the peison elected must not act in the office except in 
aJministeiing the declaiation (I) 

Non acceptance of the oflice cit ates a casual vacancy (Z) 


Penalty for 
actin*, in 
office before 
acet ptmee 
01 daring di 
qualiflcati )n 


612 A peison who acts in a coipoiate office (m) before making 
the lecpiiied dtclaiation(u) or without being qualified at the time of 
making it oi iftei ceasing to be quahfacd or after becoming dis 
qualified (o) is liable to a fine (p) not exceeding £50 but if in fact 
he was eniolltd as a bui^^ess he is not liable meiely beexuso he was 


(fl) Municipal Corporatio ifl Act 1882 (45 & 46 Viot c t>0) s 7 fl) The 
major aldermen and councillors form the council eee p ^0^ post As to the 
major beep 3u9 poa^ aider men p 308 poat councillors p 302 and 

elective auditoi p 324 po t 

(0 As to qualification ee p 303 poat 
{a\ Seep 297 }(bt 

(5) Municipal Corpoiations Act 1882 (46 & 46 Vict o 60) s 34 (1) and see 
title CoRPOiiAiiON*^ \ol VIII pp 327 328 

(c) 1 or the form of declaiation see Municipal Corporations Act 1882 (45 A 46 
Vict c oO) s 3o Schod \III FoimA 

(d) Ihtd B 219 (1) Ihe Promissory Oaths Act 1868 (11 & 32 Vict c 72) 
applies (Municipal ( nporations Act 1S82 (45 ^ 46 Vict c oO) s 239 (2)) 

(c) (. isual infoimatioii is not sufficient He must have regular notice of hia 
election ether by being actually present when it is announced or by being 
appiised of the fact by some official authontj {li v Frcece (1S43) 5 Q B 94 9<) 
f f) Municipal Coipoi itions Act 1882 (4t» t 40 Vict c 50) s 34 (1) 

(g) Ihu^ I hero must be some evidence of quiilihcation beioie a fine can be 
imposed sec 7 v Eichm< nd (IS02) II W E Go 

fA) Munn ipal Coiporations Act 1882 (4o t 46 Vict c 60) s 34(2) 

(t) 2 1 id s U (4) As to summxiy proceedings geneiallj see title 
Maqisti ATFs pp 531 et aeq po t 

(/) Municipal Corpontions Act 188* (45 & 46 Vict o 60) s S') Apfisoii 
i^ho admini teis the dccl nation to a councillor whom ho knows to be dibquili 
fied cannot act as a lelator in quo uarranto proceedings against the lattir 
{R V Qreem (1842) 2 Q B 460 and see t tie Cpown Practice Vol X 
p lo6) 

U) Miinicr lal Corporations Act 1882 (46 & 46 Vict o 60) s 40 (3) 

(m) Lxcept for the i urpose of administering the declaration to bomeone else 
{thd 8 3j) 

(n) See the text auj ra 

(o) See pp 303 304 post 

Ip) Recoverable b action (Municipal Corporations Act 1882 (46 & 46 Vict 
C 50) B 41 (1) ) As to this proceeding see ibtd s 224 and pp 326 327 poet 
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not entitled to be so enrolled (q) His liability to a penalty ceases ot 5 
when the disqualification ceases ( 9 ) but it does not cease because The 
the period within which the elections could be called in question has Borough 
expired («) 

A councillor acts in his office if he takes part m the discussions What is 
of the council without voting (t) and the fact of his acting is suth 
ciently evidenced by producing an attendance book ot the members ° 
signed by him and the minute book of the council showing his name 
as an attending member (a) 

The disqualification of a corporate ofhcei does not affect the ^all(lll>of 
validity of his acts whilst holding that office and an election to a 
corporate office cannot be questioned on the giound of the defect 01 juaiihcation 
want of title of the election officer noi can a buigess roll be 
questioned by leason of a defect in the title or want of title of the 
major if he was in actual possession of the office (6) 

613 The following persons are exempt by law — (1 ) any peison ^xemptluli& 
disabled by lunacy or imbecility of mind or by deafness blindness 01 
other peimanent mfiimity of body (c) ( 11 ) any person who being 

above the age of sixty five years, or having within years before 
the day of his election either served the office or paid the fine foi 
non acceptance claims exemption within &\e days ot his election (r/) 

(ill ) any military naval, or marine office m His Majesty s service on 
full pay or half pay (e) , (iv ) any officer or other peibon omplo^e(l 
and residing in any of His Majesty s dockyards victualling 
establishments arsenals barracks or other na\al or militai> 
establishments and army reserve men (/) (v ) any lesident mcm 
ber of the Universities of Oxford and Cambridge (as respects the 
municipal corporations of Oxford and Cambiidge) (g) (vi ) dissenting 

q) Munioipal Corporations Act 1882 (45 & 46 Vict c >0) s 41 (1) (2) 

V) Lewis V Carr (1876) 1 Ex D 484 0 A 
s) De Souza v Cohden [1891] 1 Q B 687 0 A 
Charleeworth v Rudgard (l83o) 1 Cr H & H 89fa 
(a) HunningaY TT iZ/iawwon (1883) llQBDoilOA 
(5) Municipal Corporations Act 1882 (45 A 46 Vict c 50) s 42 The fact 
that the acts of a disqualified person in a corporate otiice are valid does not 

C rent an inquiry on an election petition mto the validity of a vote given by 
in virtue of such office (Nell v Longhdtom [1894] 1 Q 13 <67) a 
councillor whose election is declared void cannot before the avoidance of his 
election give a valid vote at the election of a mayor [Bland v Biichanan [1901] 

2 X B 75) and as to municipal elections generally see title Elections 
Vol XII pp 338 et aeq 

(c) Municipal Corporations Act 1882 (45 & 46 Vict c 50) s 34 (3) (a) 

(d) Ih%d s 34 (3) (b) 

(e) Il%d 8 253 and see the Aim> Act 1881 (44 A 4o Yiot c oS) s 146, 
and as to such persons see title Eoyal h orces 
(/) Municipal Corporations Act 1882 (45 & 46 Vict c 60) s 2o3 Army 
reserve men are exempt from any parochial township or borough office (Reserve 
h orces Act 1882 (45 & 46 Vict c 48) s 7) Royal naval reserves and armj 
bpecial reserves (see title Rotal Forces) are exempt from ser\ ing as peace or 
parish officers (Naval Volunteers Act 18o3 (16 & 17 Vict c /3) s 8 Royal 
Naval Reserve (Volunteer) Act 1869 (22 & 23 Vict c 40) s 7 Naval Reserve 
A.ct 1900 (63 & 64 Vict 0 52) s 1 (4) Militia Act 188^ (4o & 46 Vict 
c 49) s 41 Temtonal and ReMrve I orces Act 1907 (7 Ldw 7 c 9) see 
slso Local Mihtia (England) Act 1812 (52 Geo 3 c 38) s 197) 

(g) Municipal Corporations Act 1882 (45 A46 Viot c 60), s 257 (4) 
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ministers (h) , (\ii ) Roman Catholic priests (i) (viii ) any commis 
sioner or assistant commissioner of excise or ofhcer of excise or 
person employed in the collection oi management of or accounting 
foi the revenue of excise oi any part thereof dining the time of his 
acting as such commissioner or assistant commissioner or officer or 
being so employed as aforesaid (A), (ix) any officer or person 
appointed by the Coiumissioners of Inland Revenue or employed 
by them oi under their authoiity or direction m any vay relating 
to any of tlie duties under then caie and management so long 
as he continues in and excrcibes such office or employment (/J 
(x) any commissioner officer clcik or other peison acting in the 
management oi seivice of the customs (m) (\i ) eveiy le^istiar of 

bntbs and dciths and every rcgistiai of maiiiagcs (n) ^iH anj 
Postmastei General or officer of the Post Office (o) (xiii ) an> 
mspectoi ot fictories and workshops (p) (\i\ ) c\ciy le^istcitd 

medical piactitioner (q) (xv) every person iegibtci(d as a 
dentist (0 

614 A person elected to a corporate office and duly holding 
the same(i>) may at any time by wilting signed by him and 


{h) Piom any parocliial cr ward office oi other offi e m an\ bundled of an} 
shire city town pirish di\i ion or wapei take (‘^t it (16S9) 1 Will (SL Mar c is 
8 8 Places of i\eht,i ms W^oi hip Act 1812 ^o2 Geo 3 c 166) s 9) see title 
>coib8IASiic4.lIaw Vol XI pp ^ISetse] 

{%) Tlio (same exemption as m note (A) su/ra (R mm r-ithflic Relief Act 
1/91 (ol Geo 3 c 32) s 8) see title LcciLsivsnc vi 1 \.\v \ol XI p 807 
(/ 1 h vcise Minagement Act 182/ (7 & 8 Gee 4 c 63^ s 11 lepeiled by the 
Inland EevenuoRe^^ulatioii Act 1890 (u3 i o4 \itt c 21) s 40 and re enacted 
hy ilui s 8 which applies to exemption fiom any coipoiato paiochial or other 
public office or employment As to the persons refened to in notes (A) {1) (m) 
see title 1\b\ lnue 


{1) Inland Revenue Regulation Act 1890 (63 & 64 \ict c 21) s 6 appHing 
to the offices of mayor sheiifE and all coipoiate paiochiil oi other oliii es or 
omplo}ments Oommissioiiors (see title Incowi Iax \ol WI p 612) are 
also exempt from all parish and ward offices (Income lax \ct 1842 (t» & 6 vict 
c 36) s So) 

(m) Customs Consolidation Act 1876 (39 & 40 Vict c 36) s 9 This also 
applies to parochial and othei public offices 
(ti) Births and Deaths Registration Act 183/ (/ Will 4 & 1 Vict c 22) s 18 
appl} mg to every parochial and corporate office w hatsoever As to such person 
see title I egistkaiion or Birihs Marriages and Deaths 
(d) Post Office (Management) Act 1837 (7 Will 4 & 1 Vict c 33) s 1 ^ 
repealed by the Post Office Act 1908 (8 Edw 7 c 48) but re enacted by thtd 
6 43 which applies to the office of ma}or fahenlf and all corporate parochial 
or other public offices oi emplayments and see title Post OpncB 
(p) Factory and Woikshop Act 1901 (1 Ldw 7 c 22) s 118 (b) ^pl}ing to 
all parochial and municipal offices and as to such persons see title F lOTOiurs 
AND Shops Vol Xl\ p 8 

((A Medical Act (21 A, 2 ^ Vict o 90) e 35 This also exempts from paroobial 
warn hundred and township offices and as to such persons see title 
MEDiriNE AND PHARMACY As to apotheoanes see stat (1694) 6 & 7 Will A 
Mar c 4 s 2 

(r) Dentists Act 18 <8 (41 A 42 Vict c 33) s 30 and see title Medioim- 
AND Phabmaoy Ibis itlbo exempts from parochial ward hundred and town 
shm offices 

(a) The words and duly holding the same do not appeal in the Municipal 
Corporations Aptv 1BS2 (4j A 46 Vict c 60) but are be implied A person 
#lio IS diet^niiBed eannot resign {Eordwick v Brewn (1873), L & g 0 F 406} 
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delivered to the town clerk resign the office on payment of the fine 5 

provided for non acceptance thereof (t) In any such case the The 
council must forthwith declare the office to be vacant and signify Boiough 
the same by notice in wilting, signed by three members of the 
council countersigned by the town cleik and hxod on the town 
hall, and the office thereupon becomes vacant (a) , and although 
it will not become vacant until all these prescribed conditions have 
been fulfilled (h) whenever the writing has been delivered to the 
town cler) and the fine has been paid the resignation as such is 
irievocible(t) No person enabled by law to make an affiimation 
instead of taking an oath is to be liable for any fine foi non 
acceptance of office by leason of his refusal on conscientious 
giounds to take any oath or make any declaration required by the 
Municipal Corpoiations Act 1882 (d) or to take on himself the 
duties of the office (d) 

615 A person ceasing to hold a corporate office will unless dis Re eiif^ioiiity 
qualified to hold the office, be re eligible (e) Until however he 
comities with the conditions of requalihcation he is not le 
th^ibleC/) 

616 Casual vacancies m coipoiate offices aie filled by election Filling casni 
as in ordinary vacancies the person elected holding office for the iin vicancies 
expired tcim of the vac iting officer If there be inoie than one casual 

vacanev the elected go out of office accoidin^ to the number ot then 
V otes the holder of the smallest number taking the place of the officer 
who would have fir t retired and ^o on If there has been no con 
test the council determines the order of retirement (q) 

bUB Sect o -Constitntior tj Lioroi gh$ 

(i ) Xatuies of 1 vroughs 

617 A City has been sai 1 lo be a boiough in torpor ate which City 
bath or hitb liad a bishop (h) but the t^'istenct (present or past) 

ot a bi hopiic IS not essential to the existence of a municipal city 

As to proceedings for a quo tvarranto ab olnte although the d leiidint has 
purporlSdto resign the olhee and his supposed icsjgnation has been accepted 
see title Crown I r miiCE Vol X pp 1:^1 13^ HO 

(t) Municipal Corporations Act 1882 (45 4b Yict c 60) s 36 (1) 

a) Ibid B 36 (^) 

(6) R V 1] ehh} oof Corporatton{lS1b) 3oJ T 694 and following that decision 
Wright and Qainsford Prxice JJ m a later case held that an ahlennan 
who in the couise of rotation is about to go out of office under the Mumcip il 
Corpoiations Act 1882 (4e A 4b Vict c 60) Sb 14 (6) (6) cannot by merel\ 
resigning his oflice beiore the ordinaiy day of election of aldermen and in 
the absence of a declaration b> the ccuncil that the office is vacant lui 
of his disqualifnation to vole at the eletiion of aldermen under ibil s 60 (3) 
repelled by the Municipal Coipnatims Amendment Act 1910 (10 Ldw 7 
& 1 Geo 5 c 10) s 1 (2) {I ease v Louden [1809] 1 Q B 386) 

(c) R V ]\iqan Corporatii n 14 Q B D 908 

(d) 4o & 4b Vict 0 60 B 3b (5) 

(e) Ibid B 37 

(y) Hardwick V 1h')ion L R 80 P 406 

(S') Municipal Oorpontons A<t 18S2 (45 A 46 Vict c 60) s 40(1) (2) see 
htfe Blections Vol MI 1 ^ 0 

(A) Oo Litt 109 b The note in Hargrave s edition shows that it was not 
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The title of ‘ city is a rank or dignity which is almost 
invariably created by the e\ei cise of the Eoyal prerogative by letters 
patent 

618 Before 1888 certain cities and towns obtained by Royal 
chaitei the special juivilege of being counties of themselves having 
then own sherifts (k) and being fiee fiom the ]iuisdiction of the 
officers of the county at large These weie usualh known as counties 
of towns or counties of cities (/) 

In 1888 e\eiy boiouL^h which on the Ist June of that year 

either had a population of at least 60 000 or v as a county 

of itstlf was foi tlie purposes of local government made an 
adni]nistrati\e county of itself and calkd a county boiough (m) 
but for all other purposes it continues to be pait of the county in 
which it 18 situate (w) 

luither anv boiough having a population of not less than 

60 000 may be constituted a county borough by the <^ame pio 

cednre as count\ boundaries may be altered that is by pioMsional 
oidei of tlie Local Go\ernment Boaid confirmation by Pailiament 
is iiecc ^siiy (o) 

Ihe effect of a borough being recognised or constituted a county 
boiough IS to gi\f to the mayoi, aldeimen and buige'^ses acting 
by the council all the powers duties and liabilities of a county 
council (p) but to leave the constitution election pioceedin^s and 
position of the countv boiough council and the appointment of its 
ofcctrs ind then duties to be legulated by the Municipal Corpoiations 
Act, 1882 {q) 

Ceitain statutory piovisions affecting counties m general have 
no application to county boroughs namely those relating to the 
constitution election pioceedings or position of the county council 
or its chairman (?) the county treasurer county suiveyoi and 


npccssaiy that the borough should he mcorpoiato and Westminster is instanced 
see al o (. m tit Lurron^h Giant I aw of Corporations 52 

(t) Ei])oti is an excej tion having been created a citv by means of a section 
in a locil Gus Act (Citj of i ipon Act IsC j ( >8 V. 2^1 \ict o cxxvi ) s 54) 
ih) See title SlliRlFFS ANT> Bailifis see also 1 1 1 Com ilst ed 120 
{/) A list of those existing in 1835 is found in the Municipal Corpor ttions Act 
181o ( ) 6 Will 4 c b) 8 61 

(m) 1 oca^ GovcrniJioiit Act 18S8 (51 & 52 \i(t c 41) s 31 A list of such 
county boi lu^hs is found m tbtd Sched III i or an extension of this list see 
note (o) %nf a 

(w) locil Goveinment Act 1888(51 & 62 7ict o 41) s 31 If a separate 
coniiiiission of assize oyer and tei miner and gaol delivery is not directed 
to be executed within the boiough the borough for such purpose is to be part 
of the countj ni whicli it is specified in the Schedule to the Act to be deemed 
to he ituate (ti/d ) As to the adjustment of financial relations with the county 
see thd s« 12 — 34 

(o) I ocal Goveninunt Act 18S8 (51 & 52 Vict c 41) s 54 (1) — (3) Under 
this powei the following hi\e been (1911) constituted county boroughs since 
1888 — Blackpool Bournemouth Burton upon Trent Qnmsby Merthyr Tydfil 
Newpoit (Mon) Oxford Eotherham Smethwick Southport Stoke on Trent 
Tjnemouth Warrington West Hartlepool 
(j>) See Local Government Act 1888 (61 & 52 Viot c 41) s 34 (1) 

(g) 2hd s 34 (3) (a) (b) The financial relations of county boiougns to the 
county m which they are situate is dealt with on pp 358 et wq posH 
(r) See pp 34d $eq ^ost 
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other county officers («) the standing ]oint committee of the *^eot 6 
justices and the council (a) coroneis (&) f^as meters (c), the The 

transfer to the county council of powers relating to county and BorooglL 

othei rates and the piepaiation oi re\isionof the basis oi standard 
foi the county rate (d) and except where expiessly mentioned 
those relating to finance (e) 

Furthei the council of a county borough cannot deal with the 
division of the countv into polling districts for parliamentary 
elections for the county the appointment of places of election 
for the count\ revision courts and legistration of parlnmentaiy 
county voteis(/‘) nor is the council of a county borough the county 
authority for the purpose ot allotments (<7) 

619 A quarter sessions boiough is one having a sepa’-ite court Quarter 
of quaitei se& ions and includes a county of a city > nd a county ® 

of a town subject to the Municipal Coiporations Act 1882 (/i) 

620 The right of ceitim lioioughs to ha\e a sopai ite commis Lorough 
Sion of the peace (t) is nnattected by the Municipil Corpoiations 

Act lhb2(A.), and the Ciown has power on the petition of the thoptate 
(ounoil of a boiouj^h to giant to the borough a sep irate com 
mission of the peace ( 1 ) and this is not affected by any subsequent 
^iiiiit to or toi any county of a similar commission (m) 

(ii ) special Cities Boroughs and Ilacea 

621 Ihe Cinque Ports were originally Dover (n) Sandwich Omque Porta 
Romney Hastings (ol and 11 } the the two ancient towns of 
Wiuchelsea and Eye have since been added (p) lo some of these 


ffl) b(.e pp 34^ rise j ptsi 
(a) See p post 

(h) As to the e see local Government Act 18S8 (ol & >2 \ict c 41) 

B 04 (4) (o) and title CoifMis \ ol VIII pp 218 236 

(c) bee title Gas V ol 1 344 

(rf) Ve pp 359 u68 po t , ^ 

[e) Thebe are conUincd m the local Government Act 1S6S (ol & 52 Vict 
c 41) lartIV seep 3o0 }ost 

If) Local Government Act 1888 (51 & 52 Vict o 41) s 34 (6) 

(0) Ihid B 34(7) and SLt title Alloi VENTS 1 ol I pp 311 seq As to 
the union of county boroughs with eich other oi with counties see T ocal 
Government Act 1888 (51 A u2 Vict o 41) as 64 b> to Indies and 
mom roadb see title Highways Stkblts and Bridges Vol X\ i P 26 

(h) Local Government Act 1S88 (il & 62 Vict c 41) s 100 As to its 
portion m the county see p 3^1 post as to its financial relationship with 
the county see Local Government Act 1888 (ol & 52 Vict o 41) ss 35 — 38 

pp 363 6? sen post see also titles Coroners Vol Vlll pp 218 et seq 

Courts Vol IX p 747 Magistrates pp 631 et seq post 

(1) See generally on this subject title Magistrates p 640 post As to 

their position in the county see p 374 pest , i 

(A:) 45 & 46 Vict 0 50 8 2o0 (6) which preserved this right m the case ol 
boroughs named m the Municipal Corporations Act 1835 (6 A 6 Will 4 o 76) 

^\l) Municipal Corporations Act 1882 (45 & 46 Vxot o 50) s 156 

(n) Dow w now a larger quarter sesMons 'borough as to which see p 872 

Hastmgsia a county borough and see p 802 port 
\p) Hythe Sandwich and Eye are smaller quartet sessions boroughs set 
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were attached subordinate ports oi towns called their corporate 
mem 1)618 Other to\vns and villages known as unincorporated 
memlers were alco subject to then jurisdiction ( 7 ) With the 
exception of Hastings the Cinque Ports and their ancient towns 
and membeis form for locil t 50 \ernment purpo'aos part of the 
county in which they are respcctuelj situate (r) 

622 Cambridge is a municipal borough, Oxfoid is a city and a 
county borough Ihe compobition of the council in each provides 
for the representation of the university and the p ivileges of the 
cLancelloi, masteis and scholais thereof are piotectcd (s) 

Sub Sect 4 — Qo%ernm€fnt of ihe Municipal 1 orough 
(1) Ihe Council 

623 The municipal corpoiation a^ts by and ihiongh the council 
of the boiough winch consists of the inajoi aldeimen and 
c ouncillois (f) but the council is not incorporated and acts in the 
name of the corpoiation 


(u ) The Councillors 
(a) In itpueral 

624 The councillois aie to be fit persons elected by tlie 
buicesses (a) An unmariicd women is eligible as a councilloi if 
she possesses the neccssaiy qualifications (i>) 


p 372 ]mt Wmchelsoa (see note (a; p d29 jost) and Bomney are not 
municipal boioUohs 

(5) See ilso titl( CoURis Vol IX pp 127 — 129 and pp 328 329 post as to 
cert im prebcripli\e bor m^ha undei the Municipal Corpor itions Act 1683 ( 16 A 
4 Yict c IS) 

if) Ihe Statute of 1 rid^^es (stat (1530) 22 Hen 8 c 5 s 5) exempfel the 
( intjue Ports und thou Tiienibeis Iroiii its i)rovisions As to the commi sioii of 
the ptaoelo t) e libtitiosof the Ciiupie te title Courts \ ol 1\ p 12S 

Jht Cinque loits Act 1811 (ol Geo 3 c 3b) the Cinque Poits Act I600 (18 
A 19 Vjct c 4S) the Cinque loits Act I80 (20 & 21\ict c 1) and the Cinque 
Poits Act 1869 (32 A 33 "Vict c o3) wore preserved b\ the Municipal Cor 
poritions Act 1&S2 (46 A 46 A ict c 50) s 24S (<) and should be releiied to 
for details as to the poits see also Municipal Coipontions Act 1682 (45 A 46 
Vict c 60) s 248 J ocal C >veinnn iit Act 188S (ol A 62 Vict c 41) ss 3S 4S 
(a) See Local Go\ ernintnt Board s Provisional Orders Confaimation (No 15) 
Act 1889 ^62 & 63 A ict c cxvi ) Locil Government Boird s Provisional 
Oiders Confirmation Act 1889 (52 ^63 A lot c xv ) Municipal Corpoiations 
Act 1882 f4o & 46 Vict c 60) ss -'lO Jo/ As to the position of Cambiidge 
and Oxford in the matter of coutiibiitioiis to ceitain expenses of piving lij^ht 
xn^ and cleansing streets and places as existing bofoie 18 /o see Public Health 
A t 18/6 (38 A 39 Vict c 5o) s 2>8 

(t) Municipal Corporations id 1682 (46 A 46 Vict c 60) s 10 and see 
Interpretation Act 1889 (o2 A ,^3 Vjf*t c 63) s 16 (1) The term district 
council Midudee the council of a borough (Local Government Act 1894 (66 & 
^7 Vict c 73), 8 21 (3)) ° ^ 

(a) Mumciiml Collations Act 1882 (46 & 46 Vict 0 60) s 11 (1) As to 
burgesses see title E^EC^Io^s Vol XII p 162 As to the election of ooun 
cillors see titleLLiiCTio^s Vcl \II pp 3i9c<«€^ 

(^) Qudlihcntion of ^^omtn ^(^ount> and Borough Councils) Act 1907 (7 
Hdw 7 0 A maatied woman durmg coverture cannot be elected , see title 
a6d«n?ioHa Vol X|J,p 183 ^ 
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(b) Statutory Qualijicatwn 

625 A person is not qualified to be elected nor to be a councillor 
unless (c) — 

(1) he IS seised or possessed of real or personal piopertj or both, 
to the value of ±1 000 in a borough havin„ tour oi moie \vaids or 
of £500 in any other borough (d) , or is rated to the pooi late on 
the annual value le the lateable value (e) of £30 in a borough 
having four or moie waids or of £15 in other boioughs (/) and 

(2) unless he is (i ) enrolled and entitled to be eniolled as a 
burgess (q) , or (ii ^ being entitled to be so enrolled in all respects 
except that of residence he lesides beyond se\en miles but within 
fifteen miles (//), of the boiough and is enteied on the separate 
non resident list (i) \\hich the o\erseers are requited to make (A) 
or (ill ) qualified at the time of his election to elect to the oftice ot 
councillor (Z) 

(o) Di8quahficaU<m 

626 A person who foi any reason does not possess the buigess 
qualification is not eligible as a councillor (?;i) 

A pel son is disqualified (w) for election or for service as a 
councillor if and while he is an elective auditor (o) oi holds anv 
office 01 place of profit (p) other than that of majoi or bheiiff, in 


(c) These provisions do not apply to the councils of C imbndj^e and Oxford as 
to which see p <302 ante 

(d) Mumcipil Coiporations Ac 1SS2 (4 j & 46 \ict c s 11 (2) Tc) The 
division of d borough into a grciter number of wards is not to affect tne quoli 
hcation ot councillois (tbid b 30 (9) ) 

U) Bakers A/r/rs// (18o4) 4L AB 144 

(/) Municipdl Oojpoiations Act 1882 (4*^ & 46 Vict c 60) s 11 (2) (o) ond 
see note (d) supi a 

[g) Municipal Corpori turns Act lSb2 (4o A 46 Yict c 60) s 11 (2) (a) 
title Elections Vol XII p 182 and as to the burgesb loll seo al o xhil 
p 344 The appearance ot a person s name on the roll is not oonclus vr 
evidence that he is entitled to be enrolled {Middleton v S^/i/son (1880) o 
O P D 183) It is not nocesbary that ho should be on the loll at the tune 
of nomination {Budqe v Andiena (18 < 8) 3 C P D 610) 

{h) Measiirea in a straight line on a hoii/ontal plane and dfdormmed by the 
map of the ordnance aurvej (Municipal Corpoiations Act 1882 (46 & 46 vict 
0 60) s 231) 

(t) Ibid s 11 (2)(b) 

\k) Ibid 8 49 see title Lleciions \ol XU p 206 

(/) Municipal Corporations Act 1882 (45 & 46 Yict o oO) s 11 (3) As to 
the qual location B necessary to be entitled to appear on the burgess loll see 
ti^'^e Elections Vol XII pp 182 et seq and see t6td pp 181 note (d) 312 
Although the qualification is requiied only at the date of election subsequent 
cessation of lesidenoe within the borough for six months disqualifies and the 
seat becomes vacant unless the person elected was at the time of his election 
and still continues to be qualified m some other manner (Municipal Corpora 
tions Act, 1882 (45 & 46 Vict o 50) s 11 (4)) 

(m) As to the burgess quahfication see notes (gi) and (2) bupra As to the 

effect of acting in a corporate office when disqu^fied see P 296 

ante 

(n) Municipal Corporations Act 1882 (45 & 46 Vict c 50) s 12 

(o) Ibid B 12 (1) (a) For elective auditors see pp 324 olb poat This does 
not refer to the mayoi s auditoi who must be a member of the council 
(Municipal Coiporations Act 1882 (45 A 46 Vict c 60) s (3) ) see p 824 
poit 

(p) The fact that the holder of the office does not take the profit but allows 
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the f,ift 01 dispobal of the council (q) or is m holy orders (0 or is 
the reguUi minister of a dissenting congregation (s) or has 
directly or indiiectly, by himself or his partner any share or 
interest in any conti act or employment \\ith by or on behalf of, 
the council (t) subject ho^^evei to ceitain exceptions (a) or has 
been comicted of misapplying corpoiatc funds to^^aldg parliamen 
tary election expenses (6j oi is adjudicated bankrupt (c) oi has 
been found guilty of corrupt piactices or certain other oflences 
against election law (d) 

627 A person is inteiested in a contiact none the loss because 
the contiact is not made directly with the council but with a 
ptison who has so contiacted (tf) Nor does the fact that the 
amount in\olved is tiifling(/) nor the fact that the amount of 
leniunciatioii has not been fixed make any diflcience(<y) 

A contiact between a council and a peison who was tiustee for a 
councillor (//) and a contract between a member of a council and the 


another to do ro m ikes no difference (Deian v JIdk af (1S29) 9 B «SL 0 dlO) 
As to what will he con idered to amount to an office of profit seo Iklane v 
Jhluoat 8ujra per LillJ eball J at p 313 

(q) This includes a pei on who holds a paid office under a distress committee 
established by the borough council undei the Unemployed WoiLmen Act I90i 
(o Fdw / c IB {Crump \ Lewts [1908] 1 K B SoS) As to the c'lTHlidituie 
and office of the ma>or see pp 300 309 jost of an ild^rraan oe p 30S 
p 8t and of the recoider seep oO j(8f and title Magi hates p o44 poet 

(r) This disquahhcatiou does not applj to the mouibois of the councils of 
Oxfoid and Cambridge 

(s) By regular mmi ter is meant someone in an analogous position to 
a oeneficed clergyman 'V\here a deicin of a Bajiti t chinch refii ed an 
invitition to become the mmibtei of an Independent thipel bu^ bubsecpieiitly 
agieed to preach for the la ttei without sahi) for a specified period of me 
months it was held that he was not disqualified for election as town oouncillor 
{Ft V Oldham {IBb^) I E 4 Q B 2 )()) 

(t) Municipal Coiporatiuus Act 1882 (4o A 46 Yict c 60) s 12 (1) (c) seo 
the text in/ra 

i 'a) See p 306 post 

|6) MuiiicipU Corpor itions Act 1882 (4o & 46 \ ict c oO) s 124 

c) See p 307 post 

a) See note ( / ) p 266 ante 

(c) Barnacle v Clarl [1 H)0] 1 Q B 279 (a case undei the Elementary 
hducation Act 1870(33 A 34 Vict c 7'») s 34) see ilso le I eutre v Lani ester 
(18o4) 3E &B a 10 InNuttony If 7/«o« (1689) Q B D /44 0 A dis 
qualification was declared on the part of a peison who was employed by 
contractors with a local boaid to do portions of such contiact work see also 
Tomkimy t7c//tjfe (1887) 61 J P 247 I he mere letting of a horse and cart 
at a ffxed sum to a contractor for his woik under a local authority has been 
held to disqualify (Touse?/ v White (1826) 5 B & 0 12o) see W hiteley y 
Bailey {iBm 21 Q B I) lo4 C A 


( / ) Such IS the view now geneially adopted 
K B 292 Nelly Longhottem i n i> 

H & N SIC lewis V (arr 
(1889) 22 Q B D 744 C A 

t \ m » rr. . j / i r n 


fl 


^ see It y Howlands [1906] 2 

1894] 1 Q B c6c Nicholson y Fields tlSbl) 7 
1876) 1 Ex D 484 0 A Nuttm y J^ilson 

— J ^ FI oci/eyv Kay {ISoQ) 1 H & N 307 

fc?) Fletcher y Hudson {\bB\) 7 Q B D 611 C A YTiere the member of 
a board of guardians collected rent on behalf of the board without any agree 
ment as to commission and subsequently paid over the receipts aft r decfucting 
oommission he was held to be disqualified although he had returned the 
sum retained before the board had declared his office vacant (22 v Rowlands^ 


IS] 


^Simpson V Bestdy (1844) 12 M & W 736 



Part I— Local Goveunmlni Areas and their Government 


808 


trustees of a non provided school with whom the council arranged 
to paj for the fuel foi waiming the bmldnv^ when used as a 
school (0 are sufificient to disqualify A contiact made colourably 
under the name of anothei person equ illy disqualifies although the 
interest is concealed (/ ) but on the other hand a contract made 
by the agent of a membti purporting to be made on his behalf 
but contiary to his express diiections, will nrobably not dis 
qualify the member (Z) and if the statutory prohibition is against 
knowingly and willin^^ly entering into a contract a contract 
made with an institution in ignorance that it is such an institution 
as the statute contemplites does not disqnalify(m) 

It IS immaterial that the contract is one that cannot be sued on 
b} leason of its not being under seal (n) 

A person is mteiested m a contiact if he takes an assignment of 
it by way of security even before his election (o) 

628 The disqualification continues so long as the contract 
exists and the interest in it remains (p) so that wheie a pei&oii 
1 laving a contiact with a local authority obtained a release from 
the committee of the authority subject to the appioval of the 
authority which was not given until after his nomination as a 
candidate, he was held to be disqualified (q) but if the contract is 
teirninated no penalty can be lecoveied for subsequent acts (a) 
unless the mteiest m the contract {b)hsk3 caused the defendant to 
cease to be a member altogether (c) 


(t) Cox V T7U8(oU (1905) 69 J P 1/4 see 2odd y R h^mon (1884) 14 
Q B D 739 0 A 

(/f) If ahh V Grimshy (1900) Timea 30th November 

(/) Mifea y Mcllwratih (ISSi) 8 App Cas 120 P 0 

(m) Royaev Rfrley {iSi9) L R 4C P 296 

(n) R V Fransia (1852) 18 Q B 526 

(o) llunninga v Wtlltamson (188,^ 11 Q B D 533 0 A 

1 7 ?) lewiay Carr (18/6) 1 Ex E 484 0 A. 

Iq) Re Glouceattr MumetjaJ Lledwn Petitton 1900 Ford v Newth [1901] 
1 K B 683 see also Coxy Iruacott (1905) 69 J P 174 

(a) Lewis v Carr supra Cox y I ruacott supra 

(5) Fletiher v sow (1881) / Q B D 611 C A A borough councillor 

who dunng his teim of office takes a disqualifying interest in a contiact is 
suspended liom office but may resume an(l act in it when his interest ceases 
(tox V Tiuacott supra] ihe disquilihcati m arises if and while he is so 
interested (Municipal Corporations Act 188^ (45 & 46 Vict c oO) s 12(1)) In 
the case of members of uiban and ruial distiict councils and of parish councils 
and of boaids of guardians they are by such interest disqualified for being 

elected or being councillors (see pp 241 264 ante) and there is no provision 

which limits the period of their quilificition to the penod of their disqualifying 
interest (I ocal Government Act 1894 (56 & 57 Vict c /3) s 46 fl) which 
expressly excludes the councils of boioughs see R v Rowlands [1906] 2KB 
292) 

(c) When the interest ceases is a question upon which there has been much 
diveigenceof opinion It has been doubted whether the mere existence of a 
debt for goods supplied constitutes such an interest [Re Gloucester Municipal 
Ll^tion Petition 1900 Ford y Newth supra) and in one modern case- it was 
expiessly held that it does not [Cox v Iruscctt supra and see note (6) supra 
see also Woolley v Kay (186() 1 II & N 307) but it is submitted that 
such decision is not sound and that the interest m the contract remains 
so long as the contract is unfulfilled on either side , see 0 Carroll y HaeUngs 
[1905J2I B 690) 
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An assignment of the benefits of a con ti act before election if a 
liability under the contiact remains with the candidate (d) or 
an assignment of the contract between nomination and the date 
of the poll (e), or an assignment of a contract before the election 
without the privity of the local authoiity (/) will not remove the 
disqualification 

629 The production of the minute book representing a person 
as having attended meetings and of the attendance book signed by 
him, IS evidence of his hiving acted as a member of the 
authority (q) and the production of an invoice extending over a 
consideiable period is sufficient evidence of the concern oi interest 
in a contrict(A) 

630 The disqualification does not attach to any share or interest 
in any lease sale or purchase of land or any a^^ieement for the 
same (i) or in any agreement for the loan of money or any 
secuiity for the pa}ment of money only (/) or m any newspaper 
n which an ad\eitisement relating to the affairs of the borough 
or council is inserted or in any company which contracts with the 
council for lighting or supplying with water or insunng against 
fire any part of the borough or in any rail v\ ay company or any 
company incorporated by Act of Pailiiment oi royal chatter 
or under the Companies Acts (1) oi in any society registered 
under the Industiial and Provident Societies Acts 1898 and 
1895 (m) 


mayor cannot be a candidate at an election of councillors 
where he is acting as returning officer (w) 

(d) Cbocv -4m5r(se (1890) 55 J P 23 

(e) Harford v I imkeif [1899] I Q B 852 
(/) li V Frankhn (1872) 6 I R 0 L 239 

M Huininyay dhamson {mi) 11 Q B D 533 0 A 
(ft) NtchoUon V J lelds (1862) 7 H & N 810 

includes tile lease of a ewage farm granted by a local authority to 

SI “*'• ““f'- 1- 

3 E & B 630 (defendant contracted to 
supply a town with water he assigned the contract and the uncompleted 
works to tlw autoorit^ with the covenant ti ter aha that the autEontv 
would paydofen(tont£850 if thej abandoned the works or having cSJtS 

of water of a certom qufhr Ihe 
and acted » mayor 

Co T Lond<m Co^poratL [190J] A 0 434 ^ 

bUo CoMPAWna Vbl V pp i Companies Acts see 

(to) Munirapw Corpoiations Act 1906 (6 Ldw 7 o 121 s 2 and see 
PgOVIDFNT ANDSmiLAKSoS™ Vol xm 

^ (1859) 21 & B 86 but the fant of his being as oMcto the 

^ lFk»«e(1867) L B 2Q B 6o7) 

P ^ Awww (1881), 8 L £ Ir 44 and title SownoNS Vol ytt 
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The recorder of a borough is not, during his office, eligible to be sect 6 
an alderman or councillor of a borough (o) The 

An ofScer of the regular forces on the active list cannot hold any Borough, 
office in any municipal corporation (p) 

632 A bankrupt cannot bo elected to nor hold or exercise the Bankmptg 
office of mayor alderman, or councillor (g) 

(d) Term of Office 

633 Councillors are elected for three yeais (?) retiring conn Retirement 
cillors are eligible for re election unless disqualified (s) 

The charter of a new borough may fix the date of the first retire 
ment of the councillors (i) 

634 A mayor aldeiman or councillor becomes immediately dis Avoidance of 
qualified and ceases to hold office if he is declaied bankrupt (a) oi office 
compounds by deed with his cieditois (/?) oi makes an ariangement (i) by 

or composition with his creditors undei the Bankiuptcy Acts (c) 
by deed oi otherwise (d) As legaids subsequent elections the dis 
qualification caused by a c(impounding or composition ceases on 
payment of the debts in full ani when caused by an arrangement 
it ceases upon his obtaining his certificate of dischaige(e) 

(o) Municipal Corp rations Act 1882 (45 & 46 Vict c 60) s Ibd (6) see 
title Mioi si KATES p 544 post 

(j) Army Act ISSl (44 & 4o Vict c 68) s 146 as amended b’v the Army 
(Annual) Act 1869 rj2& o3Vict c 3) s 6 But an officer of thoaimliarv forces 
can and his comp tonce or liability to bo nominated or elected to oi to hold 
office of sheriff miyor or aldeiman or an office m a municipal corporatu n 
IS not to be affected by rea on of the battalion or corps to which he belongs 
being assembled foi annual training at the time of such nomination or election 
or duiiug the time of his tenuie of office (Arin\ Act 1881 (44 & 4o Viot c 58) 

B ISl (6)) and see geneially title Royal 1 okces 
(;) Binkruptcv Act IbbJ (4b A 47 Vict c 62) s 32 ^1) (d) see as to 
removal of dis piali tic it ion after discharge p 2bo ante and title Ba^nkruptcy 
AND INSOLVE^CY Vol II pp HScise/ and the toxt in ft a 
(?) Miiriuipal Coip )i itions Act 1882 (4o & 46 Vict c -jO) bb 13(1) (2) 6^ 

The thud who letue each year (see title Elec J ions V( 1 XII pp 339 340J 
are tho e who have been longest m office without re election (Mi^nicipal 
Corpoiations Act 1882 (45 & 46 Vict o 50) s 13 (3) ) As to casual vacancies 
see p 299 ante 

(a) Municipal Corporations Act 1882 (45 & 46 Vict o 60) s 37 
(0 Ihd s 212 

(«) As to this see title Bankruptcy and Insolvency Vol II p 88 

A composition with creditors which was not by deed and was not under 
the Debtors Act 1869 (32 & 33 Vict c 62) was held not to disqualify under 
coire ponding woids in the Municipal Coiporations Act 183o (o & 6 Will 4 
c 76) s 5^ V Southampton Coiporatwn (1880) 16 Oh D 143) An 

assignment by a debtor of all his property by deed to a trustee for the benefit 
of those creditors who should sign the deed without any sum by way of com 
position being mentioned is not a composition with creditors (72 v Coohan 
(1886) 18 a B D 269) 

(c) See generally title Bankruptcy and Insolvency Vol II pp 1 et eeq 

(d) Municipal Corporations Act 1882 (4o & 46 Vict c oO) b 39 (J) (a) 

Bajikruptcy Act 1883 (*16 A 47 Vict c 62) s 34 The above provision does 
not disqtialify the candidate for election (72 ^ CAtfliy (1836^ o Aa & El 009) 
but see now Bankruptcy Act 1883 (46 & 47 Vict c o2) s 32 as amended by 
the Bankiuptcy Act 1890 (63 & o4 vict c 71) s 9 and note (g) supra 

(c) Municipal Coiporations Act 1882 (45 & 40 Vict c 60) s 39 (3) As to 
the cessation of the disqualification by bankruptcy, see title Bankrupioy and 
iNbOLVKNCT Vol n pp 89 91 269 
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635 Continuous absence fiom the borough, except in case of 
illness on the pait of an aldeiman or councillor (/) foi more than 
SIX months and on the pait of the mayor for more than two 
months disqualifies the oflbcei and he theieupon ceases to hold 
office (g) and becomes liable to the same fine as for non acceptance 
of oflice recoverable summauly (A) > but the disqualification, as 
regards subsequent elections ceases on his return (i) 

636 When a councillor thus (;) becomes disqualified the council 
must forthwith declare the office to be vacant and must signify the 
same by notice signed by thice membeis of the council, counter 
signed by the town cleik and fixed on the town hall (k) There 
upon the office becomes vacant (1) but not before (m) No declaiation 
appears to be necessary where actual bankiuptcy supenenes since 
by the statute the oftice becomes ipso facto vacant (n) Upon the 
disqualifn ation attaching it is not competent foi the disqualified 
office holder to lesign (o) 


(ill ) The Aldermen 

637 The numbei of aldeimen is one thud of the iiumbei of 
councillors (p) lliey aie elected (a) by the councillois foi six 

(/) The afison o on active service or on seivice be}on(l tho sea^^ of an officer 
or soldier of the aiii.iliarj foiccs oi of the leserve f )rco8 does not di qnalifv him 
nor vacate his office as a member of the hoiou^h council nor ciu e him to incur 
an> fine or other liabilitv (Memheib of Iical l.uth)iitit8 llelief Act 1900 
(63 64 'Vict c 40) s J) The e\pie sinis boldiei re'^eive loices 

auxiliary toi ce«» active sei vice iiid 1 o> ond tho beds have the mean 
mgs respective! \ assigned to them by the \imy Act 18S1 (44 & 4o Vict o 68) 
es 1S> 190(0) (9) (U) ( 2 o ) seo title Hoyal I orces 

'ff) Munui| al Corporations Act 1882 ^4 A 40 Vict c 50) s 39 (J) (h) 

'/r) Jhtd B 39(4) As to fine on non acceptance of oftice seep -30 ante 
j) Municipal Corporations Act 18S2 (4o & 40 Vict c 60) 6 39 (4) 

'(;) Seep 107 au/ra and the text supra 

(/ ) It mu t be fixed in some conspicuous place on or near the outei door of 
the town hall or wlieie there la no such hill in some conspicuous lace in 
the borough oi ward to which the notice lelates (M iincipd ( orpoi ilions Act 
1682 (45 A 40 Vict c o9) s 232) In the case of di quilifiLLtion bv ab ence 
the absenting member must be given an opportuiiit} of cxpluning liis absence 
before pioce( diivs can be taken to elect anothei memhei see Jticliardsou v 
Meihley School B ard [1S91] 3 Ch 610 

(l) Municipal Corpoiatious Act 1882 (45 A 46 Vict o 60) s 39 (2) This 
procedure applies inly m the case of a disqualification under thii s 39 
Lompare the procedure on resignation see p 298 ante As to disqualification 
arising f om TbankrupUy eee note (n) injra 

(m) R V LeehO r/ori^ion (1838) i Ad & El 961 R v ^elchjotl Coypara 
Uon(l616) 35 L T a94 l/arimtk v Bioun (18io) L R 80 P 406 see 
Pease V Lawden [1899] 1 Q B 3S6 

(ji) Bankruptcy Act 1^85 (40 & 47 Vict c 52) s 34 If a peison is 
adjudged bauKrupt whilst holding the office of mayor aldeiman councillor 
hifl office shall theieupon become vacant 
(o) IJardmckY brown [16 tS) L IL 8 0 P 406 Putcher v bawnders (1885) 
40 J P 424 

p) Municipal Oorporiifions Act 1882 (45 A 46 Vict c 60) s 14 (2) 
aj feee title ElIECXIONs Vol XII pp 3.^4 et eeq an al aei in in of a munici 
pal Doiough ahaii not as such vote in the election of an Iderman of the 
Virongh (Municipal Corporations Amendment Act 1910 (10 Edw i & 1 Geo 5 
^ 19) a 1) As to t^ieix retirement and qualification see *hid see also tbvd 
ff, note (a) Ac to the order of retirement in the case of now boroughs see 
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years (b) A retiring alderman is eligible for re election unless 
otherwise disqualified (c) An alderman elected to and accepting 
the office of councillor vacates his office of alderman (rf) 

The rules as to the disqualification of councillors owing to 
bankruptcy, insolvency and absence appl^ to aldeiinen (e) 

(iv ) The Mayor 

638 The ma^oi ( /*) is elected (g) by the council from among the 
aldermen or councillors or persons qualified to be such {h) \n 
outgoing majoi is eligible if not disqualified (i) and so is an 
outgoing alderman (/i; 

639 His teim of office is for one year but he continues in office 
until his successor has accepted office and made and subscribed 
the necessary (Z) declaration (in) and although the ma3oi is a 
councillor whose office expires on the 1 st Novembei (^0 and theie 
fore ceases to be a councillor he continues as a supernumerary 
member of the council until his successor as mayor has accepted 
office (o) 

640 The council may grant to the major such lomuneiation as 
it thinks reasonable {p) Socially the ma\or has precedence in 
all places in the boion^h (q) except in the cit> of Oxfoid and the 
borough of Cambridge where the ina^ois have not piecedence over 
the vice chancellois of the universities (?) 

During his teiin of office and the jear following unless he is 
disqualified to be ma\ 01 he is by virtue of his office a justice foi 

Municipal Corporations Act 1882 (45 & 46 Vict c 50) s 212 (1) (b) As to 
filling c isiial v'le incies qeo p 299 antf 

i b) Municipal Corporation'^ Act 18S2 (45 A 46 Vict c 50) s 14 (1) ( ;) 
c) See p 3(M ante 

a) R Y Bfngor rorpo7a</(m (lS8b) 18 Q B D 349 0 \ 
e) See p 307 ante 

f) Tlie title of lord mayor has in locont times been conferred letters 
piteiit upon the chief magistrate eg in Minchestei I iverpool Birniin^him 
Bristol York Sheffield Leeds Norwich Biadford Newcistlo on T^iie Caidiit 
(</) '^ee title IJLtCTl0^s Vol \1I p 35^ As to a casual vacancy in the 
office ot major see p 299 ante 

(fi) Municipal Coiporations Act 18S^ (15 A 46 Vict c 50) s 1 j (1) But an 
outgoing aldeiman shall not ns aldeiman vote m the election ot a mayor 
(Municipal Ooiporahons Amendment 4.ct 1910 (10 rd\^ < A 1 Qeo o c 19) 

B 1 (1) As to the qualific itions of ildormen and councillors see p 303 ante 
the text supra and title 1 ttctions \ol XII pp 139 354 

I t) Municipal Corporations Act 1832 (45 A 46 Yict c 60) s 37 
^) I hid B 15 (2) 

1) Ibid 68 13 52 
m) Ibid 8 lo (3) 

?i) See title Elections Vol VII p 339 

0 ) Municipal Corporations Act 1882 (45 A 46 Vict c 50) s 38 R y Owens 
(18o9) 2 B A E 8r 

(p) Ibid 8 lo (4) As to additional remuneration on special occasions see 
A G Y Cardiff Co7po7ati on [1894] 2 Ch 337 compare also 4 G y Blarkburn 
Corporation {IS81) 5i J T 385 (lubilee festivities) A G y hast Barnet ] alloy 
Urban District Council (1911) 131 I T Jo 218 (coronation festivities) 

(q) Municipal Coiporations Act 1SS2 (45 A 46 Vict c 50) s 16 (6) Ex parte 
Birmingham (ilfayor) (1860) 3 £ & E 222 The mayor is not entitled to 
preside when sitting as a justice within the borough along with county justices 
transacting county ousineas {Lawson y Reynolds ri904] 1 Ch 718) 

(r) Municipal Corporations Act 1882 (46 A 46 vict o 60) s 267 (2) 
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borongh («), and whilst mayor of a borough other than a eoonty 
The borough he is also a justice of the peace for the county in which 

Borough the borough is situate (a) The mayor of a boiough named in the 

Schedules to the Municipal Corporations Act, 1835 (b), is the 
successor of and represents the chief officer of the borough (c) 

Diaqnalifloa 641 The rules as to the disqualification of councillors by bank 
tion ruptoy, insolvency or absence apply to the mayor (d) 

(v ) The Deputy Mayor 

Appointment 642 During the illness or absence of the mayor he may appoint 
an alderman or councilloi to act as his deputy (e) who may do all 
acts which the mayor might do except that of taking the chair at 
the council unless specially appointed by the meeting to do so (/), 
and except that of ac^^ing as a justice or in any judicial capacity 
unless he is a justice (g) 

(vi ) i oners of the Council 

Nature of 643 The council exercises all powers which are vested in the 
powers corporation (h) The powers and duties possessed by or imposed on 
the municipal coiporationmay consist of those conferred or imposed 
upon it bj the teiins of its chaitei or by prescription, or by statute 
The last include those powcis and duties which it may or must 
exeicise under statutes specially relating to municipal corpora 
tions (i), or which it niaj or must exercise as being the local 
authority appointed to cairy into execution the pi o visions of a 
statute relating to piiiiculai subjects (A), and those conferred upon 
it as an urban distiict council by the Locxl Government Act, 
1894 (/) 

(a) Municipal Corporations lot 1882 (45 & 46 Vict c 50) s 155 (1) Bofoio 
actm^ he nui t take the oaths required to bo t il en by justices s 15 (2) ) 
aiid see title Magistkatls p o39 post The ma'voi is eii titled to act as such 
justice whether the boiough hts a separate (oiumission ot the peice or not 
(W Ison V Strugnell (1S81) < Q B D o4b) Although a woman may be elected 
ma\or she cannot bj viitueot htr oflice be a justice ot the peice (Qualification 
of Women (Gountj and Boiough Councils) Act 190 < (7 Edw f c 33) s 1) 

(a) local Government Act lSJ4(56Ao< Vict c 73) ss 22 As to the 
qu ilificatioiis and oaths of justices see title Magtstr4.tes pp 538 e< post 
As to the precedence of the mayor as a justice see Municipal Corpoiations 
Act 18S2 (4o &. 46 Vict c uO) s loo (2) Lawson v Reynolds [1904] ICh 718 
and title Magisir\ti:s p 540 pe^^t 
{b\ o A b Will 4 c <6 

(c) Mumcipd Corpoi ihoiis Act 18S2 (45 & 46 Vict c 50) a 16(6) as to the 
saviiib tor existing corporations tee ihtd s 2o0 

(d) Sec p 30 < ante 

{e) Municipal Coiporations Act 1882 (4o & 46 Viot o 60) s 16 (1) The 
appointment must be siguified to the council in writing and be recoided in its 
minutes {iltl ^ 16 (2) ) A delect m his appointment does not invahdate his 
acts {ibid 8 237) As to the ipp intment of a deputy mayor to act in elections 
when the ma^ or IS absent or dead te title Elections Vol XII p 340 
(/) Municipal Corporations Act, 1882 (4o & 4b Vict o 50) s 16 (o) Sched 
n r 9 / V / 

(V) Ibid 8 16(3) 

(ft) Whether by the Municipal ( orporations Act 1882 or otherwise (Municipal 
OoiTOiations Act 1882 (45 d, 46 Vict c oO) s 10(1)) 
f*} I e under the M'^nieipai Coipoiations Acts 
fk) See titles inolu<k[d in list of cross lefeiences at pp 233—236 ante 
(Q 56 dpd7 Viot c 73 M (3) As to these conferred powers seep 311 pod 
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Certain powers possessed by parish councils under the Local 
Government Act, 1894 (?«) may be conferied upon a borough council 
or any representative body within the borough by an order of the 
Local Government Boaid on the application of the council or any 
repi esentative bodj in the borough This applies equally to a 
county borough (w) 

The powers duties and liabilities of justices and quarter sessions 
tianfaferred to urban district councils are tiansferred to county 
boroughs as if they were urban distiicts and as if then councils 
weie district councils (n) 

644 The poweis and duties e^tercisable as a municipal corpora 
tion include the appointment of officers (o) the regulation of the 
meetings and pioceedmgs of the council (p) the framing of b^e 
lawb((]^) the acquisition and holding of land (0 «itock and other 
propel tv including advowsons (&) the maintenance of budges (t) 
the lev} mg of rates (a) the control and expenditure of the borough 
fund (/d the power of borrowing (c) the control of the borough 
police (J) 

645 The council is the authority for the puipose of enforcing 
the Public Health Acts(c) and all the powers and duties foiineily 
exeicised in a boiough under local Acts became in 1875 vested m 
and exercisable by the boiough council (jf ) The Local Government 
Boaid has powei by provisional older to repeal oi amend any such 
loc il Act (7) 

646 When an uiban district or part theieof is constituted or 
included m a boiough all the statutory poweis rights liabilities 
and piopeity exercibable b} or attaching to or vested in the urban 
district council pass to and become exercisable by, and vested in, 
the council of the boiough (Ji) 

buB Sect 5 — Offlcer $ 

647 The officers of the council all of whom should be appointed 


(wi) oG & 57 Vict c 73 8 13 

(n) Ibtd B 32 Ihe powers tiansfened are those mentioned m tbtd a 27 
fur which see p 266 ante 

(o) See the text m/ra 

(p) See p 314 post 
M See p 328 post 
M See p 318 post 

(s) See p 295 ante As to adyowsons and ecolesiastical patronage see title 
Lcclesiastioal Law Vol XI pp do9 et seq 

! t) See title Highways STKEPab and Bridges Yol XVI p 169 
a) See title Rates and Rating 
h) See p 319 post 
c) See p 317 post 

d) Municipal Corporations Act 1882 (45 & 46 Yict c 50) ss 190 — 196 and 
flpo title Police 

(e) See generally title Public Health and Local Administration 
(/) Public Health Act 187o (38 & 39 Vict c 55) s 10 Mauicipal Corpora 
tions Act 1882 (46 d, 46 Vict c 60) ss 133 — 138 see also Kidderminster 
Corporation v Court (1*^59) 1 L & E 770 
(fl) Public Health Act 1876 (38 & 39 Viot o 65), s 303 
(A) Ibid, 9 310 
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under seal(7) consist of the town clerk (fc) the treasurer (0» the 
iiielerk of the peace in a quaitei sessions boiough (m), and such 
other officers as by the council niaj be thought necessary (w) 

The remunciation of the officers which is fixed by the council (o), 
coveis all duties which are imposed by statute upon them (p) 
Subject to this the remuneration and the right to payments for 
woik not specifically mentioned in the agreement are governed by 
the terms and the construction of the appointment (q) 

Officers must give secuiity for the due execution of their offices (r) 

648 Tlie appointment of a town clerk by the council is 
compulsory, and a vacancy in the office must be filled within twenty 
one days of its occurrence and the person appointed must not be a 
member of the council nor treasurer nor elective auditor (s) 

The town cleik holds office during the pleasuie of the council (t) 
He has charge and custody of and is responsible for the charters, 
deeds records and documents of the borough, which must be kept 
according to the directions of the council (a) 

The council may dui mg the illness or absence of the town clerk 
appoint a deputy who holds office at the pleasure of the council (b), 

(f) See Arnold V I oole Corpo7 at wn {1842) 4 Man & G- 860 It v Stamford 
Corporation (1844) 6 Q B 433 Smith v Cartwright (1851) 6 Exch 927 
Wliero however proceedings were taken by certi ran under the Municipal 
Corporation (Geneial) Act 1837 (7 Will 4 & 1 Vict c <8) s 44 to decide the 
validity of certain payments made to the town clerk by a corporation it was 
held that it was no objection at least after payment that the retainer for extra 
■eivices was not under seal {R v Fre^t (IS’^O) 16 Q. B 32 and as to this case 
see also p 320 post) 

i k) See the text infra 

1) See p 313 post 

m) As to the clerk of the peace see title Magibtratfs p 624 post 

n) Any unnecessary officer may be discontinued (Municipal Corporations 
Act 1882 (46 &4b\ict c 60) s 19) 

o) Municipal Corporations Act 1882 (4o A 46 Vict c 60) s 20 

p) For example a town clerk was held not entitled to extra lemuner^tion 
for busmess done in pursuance of the diiectioiis of tho Bef)rm Act (5 A 6 
Will 4 c 76) [Jones v Carmarthen Corporation (1841) 8 M A W 605) 

(q) See Fhomas v Swansea Corporation (1842) 2 Dowl (n s) 4^0 ^ v 
Prest sujra 

(r) Municipal Coiporations Act 1882 (4i> A 46 Yict c 50) s 20 As to 
sureties and the form of guarantee see p 275 ante As to the liability of 
officers to account see Municipal Corpoiations Act 1882 (45 A 46 Yict c 50) 
s 21 R y Downes (1876) 1 Q B 1) 25 Lichfield Corporation v Simpson 
(1845) 8 Q B oo 

(fl) Municipal Corpoiations Act 1882 (45 A 46 Yict c 60) ss 17 18 2o A 
town cleik has no hen on documents held merely by virtue of his office but 
has a hen on the p^ers of a corporation with respect to which he has done 
work as a solicitor (tf v (1836) 6 Ad A El 423) and see generuUy titles 

Lien pp 1 sf seq ante Solicitors 

(*) Mumcipal Coi-porations Act 1882 (46 A 46 Yict o 60) s 17 (2) The 
effect of holding office at the pleasure of the council is that the official can be 
dismissed at any tune without notice and without any leason being given 
see Ilayman v Rnghij School [Governors) (1874) L B 18 Eq 28 p&r Mauns 
Y C at p 68 (18<8) 3Q B D 368 

(a) Municipal Corporations Act 1882 (46 A 46 Yict c 60) s 17 (3) for 
the duties of the town clerk in connection with registration of voters and 
elections see title EiBOTiONfi Yol XII p 131 

J b) Municipal CorporationB Act 1882 (46 A 46 Yiot o 60) s 17 (5) and see 
e evpra 
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and by or to whom all things required or authorised by law to be 
done by or to the town clerk may be effected (c) A defect in his 
appointment does not in\alidate his acts (d) In the event of ther# 
being no town clerk and no deputy town clerk, or if they are in 
capable of acting, the mayor may appoint someone for the purpose of 
all acts requiied to be done by or with respect to the town cleik (e) 

649 The appointment of a treasurer is compulsory and a 
vacancy in the office must be filled within twenty one days of its 
occurrence (/) lie mubt not be town clerk noi a membci of the 
council (g) noi an elective auditoi (h) and he holds office during the 
pleasuie of the council (?) In the event of there being no tieasurer 
or of his incapacity to act the mayor may appoint someone for the 
puipose of all acts autlioiised or lequiied to be done by or with 
respect to the treasuiei (fc) 

He lb responsible for the borough fund and all payments to or 
out of the fund are made by him(l) IIis position is that of a 
tiustee and not of a servant to the council and it is his duty to 
disobey oideis which are unlawfully made upon him by the 
council (ni) If proceedings are necessary to collect or safecjUaid 
moneys which ought to be paid to the boiough fund, he and he 
alone is the propei peison to take them(Ai) 

As an uiban authoiit> under the Public Health Acts (o) the 
borough council is lequired to appoint the officers necessary for 
the execution of their statutory powers (p) and the provisions 
lelating to the disabilities of such officers equally apply (g) 

Sub Seci 6 — Contracts 

650 The contracts of the council aie governed by the general law 
relating to the contj acts of corpoi ations (?) and although a municipal 
coipoiation when acting as an uiban samtiry authority is one 
coipoiate body (s) it is when so acting governed by the provisions 
which regulate contracts made by such authorities (t) 


(c) Mimicipal Corporations Act 1882 (45 & 46 Vict c 50) s 17 (6) 

(d) /hi B 2h 

(e) Ibid 8 43 

(/) Ibid BS 1S(1) (3) 230 (1) 

Iff) Ibid B 18 (1) 

(h) Ibid 8 (2) 

(f) Ibid 8 IS ( ) As to tho efPet t of this seo note (^) p 312 anit 
(A*) Municipal Coi porations Act 1882 (46 A 46 Vict c 60) b 45 
\l) Ihd 8 142(1) 

(r;j) A G y De U inion [1906] 2 Ch 106 

(n) h V Frost (1S3S) 8 Ad & El 822 In this case a maudamus was 
refused to a burge*is who was seeking to compel the mayor to account for rents 
of corporate lands on the ground that the treasurer was the proper perbon to 
take action 

See generally title Public Health Ain> Local AuMiNisrRAiioN 
(p) Seep 2^2 ante 
Seep 2i4 aite 

See title Corporations Vol VIII pp 379 et seq 
Andreusy Hyde C or voratton L B 9 Exch 302 

(tj Fftm/ t C) V Rn/ u Leamn ffton Spa Torpora/ton (1883) 8 App Gas 617 
Foi the statutory piovisions relating to contracte of urban sanitary authorities, 
see p 268 ante 


Sect 8 
The 

Borough 


Treasurer 


Duties 


Officers under 
Public Health 
Acts 


Contract! 




$14 

9B0t B. 
^6 

BoroQi^ 

Hfletings 


Bnmmoning 


LooijCi Oormmmr 

Sub S»ot 7 ^Proceedings 
(i ) 0/ the CounctL 

651 The meetings and proceedings of the council are regulated 
bj statute (i/) but subject thereto, the council may make vary, and 
revoke standing orders for the regulation of its proceedings and 
business (a) Theie must be four quarterly meetings in each year 
foi the transachon of general business the first being held at 
noon on the 9th November oi on the 10th if the 9th be a 
Sunday (c), and the others on such dates and at such times as the 
council may by standing ordei determine (^Z) Other meetings 
may be convened by the major on his o^n initiative oi on a 
written lequisition signed by five members of the council and on 
his refusal oi on his neglect for seven (e) days after the presentation 
of the requisition to do so any five members maj convene a 
meeting (/■) Ihiee clear days (g) notice of any meeting stating 
the time and place theieof must be fixed on the town hall (A) The 
notice must be signed by the mayor or the five members as the case 
may be and in the latter event it must specify the business to be 
trail acted (t) 

662 A summons to attend a n\eeting must be issued and 
left or delivered bj registered post at the usual place of abode of 
each member of the council at least three clear da} s (/ ) before the 
meeting It must be signed bj the town clerk and must specify 
the business proposed to be tiansacted at the meeting (1) "Want of 
seriice of a summons on any member does not aflect the validity of 
the meeting (m) 

No business can be transacted at a meeting which is not specified 
in the summons except in the case of a quarterly meeting at which 


(m) Mnnioipal Corporations Act 1882 (45 & 46 Viot c 60) s 22 (1) and 
Sthed II which last is t( bo read and ha\e effect as part of the Act (iltd 
B 7 (4) ) Me tiii^s mubt not be h Id on licenced premises (Local Qovernmtnt 
Act 1801 (j 6 A 5/ Vict c < ^ 8-^ 21 61) 

(а) Municipal Corporations Act lSb2 (4o & 46 Vict c 60) Sched II 13 
If an action be bi ought to rebtrain a council fiom acting contrary to its 
standing oiders the proceedings must bo in the name of the Attorney General 
(JJafson V Ilythe I (roiujh Council (1906) 70 J P lo3) and see title 
Corporations Vol VllI pp 364 365 

(б) Mumcipoi Corpoiations Act 1882 (45 & 46 Yict o 50) bched 11 1 

(c) Ibid B 230 or a day appointed for pubbe fast humiliation or thanks 
giving (thtd ) 

(d) Ibid Sched II 2 

(e) See note (</) infra 

{/) Municipal Corporations Act 1882 (45 & 46 Vict. e. 50) Sched II 
3 4 

(^r) Exclusive of the day of publication and of the day of the meeting 

Sundays and the other dais mentioned m thtd s 230 (^see note (c) supra 

are not to be reckoned (Munnipal Corporations Act 1882 (45 & 46 Vict o. 50) 

$ 230) As to peiiods of time gen 1 1 ]]) see title Iime 

f A) As to 6xing on the town hall see note (k) p 308 ante 

(?) Municipal Corporations Act 1882 (45 A 4b Yiot c 50) Sched II 5 

(Ar) See n< to (y) supra 

(l) Municipal Corporations Act 1882 (45 & 46 Vict o 60) Sohed. 11 6 

(m) Ibid Sched xl , 7 
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business prescribed by the statute may also be transacted (n) In 
case a quarteily meeting is adjourned in oidei to complete 
unfinished business no other business can be transacted at the 
adjourned meeting, unless notice of it has been given in the 
summons of that adjourned meeting (o) 

653 The mayor is the chairman at all meetings In his absence 
the deputy major may be chosen to preside but only if specially 
appointed to do so (p) leading the piesence of the major or the 
presence and choice of the deputy mayoi an alderman oi in 
the absence of all the aldermen, a councillor maj be chosen as 
chairman (q) 

654 All questions are decided by a majority of the members 
voting provided that the whole number of members present, 
whether voting or not is not less than a thud of the council (r) 
except in the mattci ot maling bje laws foi wind purpose theie 
must be a quorum of two thuds of the council pie cut (s) 

Ihe chaiiman if not disqualified from 'voting (t) has a second or 
casting vote in the e\ent ot ihe votes being equal (a) and he may 
give a conditional casting vote to opeiate in the event of the voting 
being equal (h) 

No member may vote or take part in the discussion of anj matter 
before the council in which he has directly or indiiectlj by 
himself 01 his partner any pecuniarj inteiest (c) but no penalty is 
imposed m the ev ent of his so doing and the council has no power 
to lemove him (d) 

(w) Municipal Corporations Act 1882 (45 & 46 Aict c 50) Sditd II 8 
Such businetts relates to the quarterly meeting m November Ihe older of 
business at that meeting is the election of the mayor {Utd s 61 ( ^) f»ee p 309 
ante) the appointment of sheiiff (if an^) (ihd s 170(2)) the election d 
aldermen {thid s 60 (2) see p oOS ante) As to the nece sity of preserving 
this order see title Lli cnONS Vol XII p 3u2 The assignment of an alderman 
for the purpotte of returning officer at a waid i h ction is also p'lrt of the busmebs 
at this meeting (Municipal Corporations Act 1862 (45 & 4b \ ict c 50) s 64) 

(o) B V Orimshaw 10 Q B 747 

(p) Municipal Corporations Act 18S2 (45 A 46 Vict c 60) s 16 (0) 

(0) Ibid S hed II 9 

(r) Ibid Sched II 10 

(fl) Ibid 8 23 (2) In certain cases special md]oiirios are rcqimtd see 
the Borough Funds Act lSi2 (35 & 16 Vict c 91) Honoi iry licedom ot 
Boroughs Act 1866 (48 & 49 \ict c ^9) s 1 Municipal C 01 porations Act 1893 
(06 & o7 Vict c 9) s 2 Countj Police Act, 1840 (3 & 4 Yict c SS) s 14 

(1) See the text t?i/ta 

(a) Munioipal Corpoi dtions Act 1882 (46 & 46 Vict 0 60), Sched II 11 In 
two instances a casting vote is given to the chairman at a council meetmg 
although for some reason he has no first vote namely in the election of 
aldermen (ibid s 60 (6) ae amended by the Municipal Corporations Act 
1910 (10 Edw 7 & 1 Geo 6 0 19) s 1 (2)) and of major (Municipal Cor 
poiations Act 1882 (45 & 46 Vict 0 60) a 61 (4)) As to these see title 
Llectioxs Vol Xn pp 353 i55 

(b) B1 nd V Buchanan [1 ^01] 2 K B 76 

(c) Municipal Corporations Act 1882 (45 & 46 Vict 0 60) s 22 (3) See also 
the cases reforied to under I s 12 p 304 ante, 

(d) R V Ryde Corporation (1873) 34 J P 725 As the i^ounnl is not acting 
judicially the intervention of a disqualified councillor does not vitiate the pro 
oeedingB (see Murray v Epsom Local Board [18971 1 th So) When acting 
judicially the presence of a person interested in the question discussed may 
vitiate tiie proceedmgs (see R v London Comiy Cowncil Ex parte Akkersdyk 
Ees parte FermeMOf [1892] 1 Q B 190) 
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655 Minutes of the proceedings of everj meeting must be 
diawn up and entered in a book kept for that puiposo {e) and 
signed at the same or the next ensuing meeting by the mayor oi 
by a member of the council debciibing himself as or appearing to 
be chairman of the meeting at \shich the minutes are signed and 
^hen so authenticated they aie receivable in evidence without 
further proof (/) Until the contiarv is pioved every meeting in 
respect of the proceedings of which a minute has been so made is 
to be deemed to have been dul} con\ ened and held and all the 
members of the meeting are to be deemed to have been duly 
qualified {q) 

Ihe minutes are open to the inspection of a burgess at any 
leasonable time during the ordinar> hoins of business on payment 
of and he may make a copy thcieof oi take an extract there 
fiom(/0 and this also applies to minutes of committees which have 
been submitted to the council for approx al and whether they have 
or have not been approved {%) 

656 Neither the public nor the burgesses nor repiesentitnas of 
the Press have any common law i ght to attend the meetmgo of the 
council unless the council expies&ly oi impliedly consents to such 
attendance (k) 

(ii ) Of the Comirtttee 

657 The council maj appoint committees in its di&cietion (/) 
The committees may be eithei of a geneial oi a special natuie and 
may consist of such numbei of councillors as the council may think 
fit The acts of every committee must be submitted to the council 
foi its approval (m) and this appioval may be given although the 
acts appioved have aheady been done (n) 

The delegation of powers by a council to a committee is not an 


fc) Municipal Corporations Acf 1862 (45 & 46 Vict c 60) Sched II 12 

(/) I hid B 22 (o) As to forgery of the i^nuture to any mmute or the 
tendering m evidence of minutes knowin„ that the signature is false oi counter 
feit see title Criminal Law and Procldi i f A ol IX p 740 

(g) Ibid 8 22 (6) 

{h) Municipal Corporations Act 1S82 (45 A 46 \ict c oO) s 233 (1) (6) 
Obstruction of inspection or lefusal to give copies or extiacts to peisons 
entitled is punishable on summary conviction by a fine not exceetling £o 
{ibid B 233 (7)) As to enforcement of ordeis mido on summaiy con\iction 
see title Magistrates p 601 joat 

(t) miltamB V Mafwhester tmporatwn (1897) 4o W E 41 > As t 3 the 
inspection of books accounts and documents of a district council seep 28o 
ante and E v Qodatone Rural id Counuf [1911] 2 K P 46o (insi)ection 
of brief and opinion obtained with the view of defending thieatened proceedinffs 
refused) ® 

(A) Ui by Corporation v Mojion [1908] 1 Ch 467 0 A As to the admission 
of Press representatives see title Press and Printing 

(l) As to the powOT to resi^^n from a committee sec R v Sunderland 
Corporation [1911]2K B 468 For special provisions i elating to watch com 
mitteee see p 321 and title PoriOE As to education committees see 
title Education Vol XII p 19 

(m) Municipal Corjiorations Act 18S2 (46 & 46 Vict c 60) s 22 (2) As to 
prooeedmgs of comttut^s see ibid s 22 (4) (6) If a contract which requires 
a wal watered into by a committee nut appointed under seal and it is not 

undei seal it is invalid {Oxford torporcAion v Craw 

3 Uh 636) 

(n) J^irth V Btama [1897] 2 Q B 70 
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absolute resignation of powers to the lattei and they may be 
resumed by the council at any time(o) A committee cannot 
delegate its poweis to a sub committee nor to any of its members(p) 

Sub Sect 6 — Bomming Potters 

658 The council s poweis of borrowing aie regulated h^ statute 
and unauthorised boiiowing may be restrained injunction 
Under the Municipal Corporations Act 1882 (r) the council may 
boiiow money for the purchase of land or the election of authorised 
buildings (fi) for building and maintaining municipal buildings (0 
and for maintaining uid impioving boiough budges (a) As sanitarj 
authority the council may boirow for the pui poses of their powers 
and duties (b) Ihe council m common with other authorities has 
wide poweis of l)Ouo\ mg confeired by many statutes (c) including 
the Borough Funds Acts 1S72 and 1903 (d) 

659 In the case of loans secured by mortgage or charf^e for the 
purchase of hnd oi in connection with municipal buildings and 
boiough budges the Local Government Board may as a condi 
tion of its approval of such loans require that the principal and 
interest be repaid in thirty years or any less peiiod either by 
instalments oi b} me\ns of a sinking fund or both (e) In that 
case the sums rcquiiod for repajinent become a statutory chaige 
on all 01 any of the following securities namely the land comprised 


(o) Compare //wiA V ( 1 890) 2o Q, B D 391 

(7;) See t oo^ V Trar(Z(18/i) 2C P D >5o C A 

Iq) A Gy De IF into i [1900] 2 Ch 100 (overdraft at bank for unauthorised 
pin pose) and see title Injunction \ol \VlI p 226 

(r) 45 A 46 Vict 0 50 which contains provi ions relating to the payment of 

loans and investments existing previous to 1682 (see ihid ss 12o — 127 129 — 
132 and the followiiit, cases theieunder Payne v Die<on (186 S) 

3H &N Ji2 floldsioorth v Dartmouth CwporaUon (1840) 11 Ad t FI 490 
lalhst&r V Gravesend Corporation (I80O) 9 0 B 774 Arnold v Graiesend 
Corporation (1866) 2 E & J 574 Ilalleit v Brighton Overseers (I801) 7 E & B 
342 Great \SeslernRail Co v Maidenhead 1 own Conned 110 B (n s) 

6o3) 

(«) Municipal Corpoiations Act 1882 (4‘> & 46 Viot 0 60) s 106 The 
socunt'v may be a mortgage of land ueld or proposed to bo purchased under 
its statutoi y powers or the b >1 ough fund or rate (thtd ) The approval of the 
Local Government Boaid is nocos ary {ibid as modifaed the Local Govern 
ment Act 1888 (61 A 52 Vict c 41) s 72) As to the manner of obtaining this 
appioval see Municipal Corporations 4ft 1882 (46 & 46 Vict 0 60) s 236 
As to the borough fund and borough late see pp 319 320 post 
(t) I hid B 1 20 The money may be borrowed from the Public Works Loan 
CommiBsioneis The com cil may levy a special rate or an increase of the 
borough rate for the purpose and the secuiity may be a moitgage cf those 
rates {ibid ) As to rating generally see title ^ates and Bating 
(a) Municipal Corporations Act 1882 (46 & 46 Vict 0 60) s 119(3) (4) seC 
title Highways Streets and Bridges VoL XVI pp 189 190 
(h) See p 262 ante 

(f) h q see titles Burial and Cremation Vol III p 486 Education 
Vol XII p 61 Electric Lighting and Power Vol XII pp 653 664 
Public Health and Local Adminisiration Tramways and Light 
Eailways 

(d) 35 & 36 Vict c 91 3 Edw 7 c 14 seep 380 post 

(s) Municipal Goiporations Act 1882 (46 &46 Yict 0 60) a 112(1), as modified 
by the Local Government Act 1888 (61 & 52 Viot 0 41) fl 72 
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Sect 5 m the moitgage without prejudice to the security thereby created, 

The or auy other coi poiate land or the borough fund, or the borough or 

Borough other rates legally applicable to payment of the money borrowed or 
the expenses to be so defrayed as the Board directs ) 
fund The sinking fund if any, is created by investing out of the rents 
and prohts of the land or out of the borough fund or rates on 
which the sums required for the sinking fund are charged such 
sums, at such times and in such Government annuities as the 
Bonid directs and by investing in like manner the dividends of 
those annuities {n) The suwis required may also be invested in 
trustee investments {h) 

Sub Sect 9 — P-Hing Land 

Power to 660 A municipal corpoiation may purchase and hold any land 

purchase and exceeding five acres either within or out of the borough, and 
hold Ian upon that or any other land belonging to or held in trust for them 
may erect any building necessary oi proper for any purpose of the 
borough (i) 

"Where the corporation has no power to purchase or acquire 
land nor to hold land in moitraam it may purchase or acquire 
land with the approval and subject to the conditions of the 
Local Government Board (/l) but such approval is not necessary foi 
the purpose of acquning such terms of holding as do not fall witliin 
the statutes relating to mortmain (i) 

Disposal of Corporate land may with the approval ot the I ocal Government 
land etc Board be disposed of by the council m such manner and on such 
terms and conditions as the Board impose {m) 

Without such appiovil or statutoij authority a council cannot 
sell moitgage, or alienate corpoiate land (^?) nor lease it except 
for ceitaiii specified teims and purposes (o) oi for the lenewal of 

(/) Municipal Corporations Act 1882 (4o & 46 Vict c 60) ^ 112 (?) As to 
the mannoi m which loans are discharged see I ocal Loans Act 18 fo (38 & 39 
\ict c 83) 8 li 

(y) Man icipdl Corporations Act 1882 (46 v 4G Vict c 60) s 113(1) As to 
the anniutic tht^ir tiauhfei and diMdends eeettZ s 113(2) — (u) 

(//) See Trust Investment Act 18S9 (62 63 \ict c 32) s 7 Trustee A^jt 

1893 (o6 & 67 Vict c 63) s 1 see also title Tnusis and Tuusiees 
(/) Municipal Corporations Act 1882 (46 A 46 Vict c 60) s 105 where 
certain buildings are enumerated. As to the gaols houses of correction 
lunatic asylum courts of j ustice and judges lodj^ings which on Slst December 
1882 belonged to or weie part of the county see tlu/ b 228 (3) (4) 

(fe) Man cipal Corpontious Act 1882 (■45 & 4b Vict t 60) s 107 (1) as 
modified by the Local Government Act 1888 (61 & 52 \ict c 41) s /2 Ceitain 
sections of the Lands Clauses Consolidation Acts are made applicable thereto 
(Munioiial Gorpoiations Act 188? (4i & 46 Vict o oO) s 107(2)) and see 
title Charities Vol IV p 137 

(/) I ruro Corporation JT howe [1901] 2 Z B S^’O and as to the stitutps 
relating to mortmain see titles Charities Vol TV pp 121 et 6eq 137 el seq 
Corporations Vol VIII pp ibietseq 
{in) Municipal Corporations Act 1882 (46 & 46 Vict c 60) ss 109 113— 
115 236 as modified by the Local Government Act 1888 (81 & o2 Vict o 41) 

8 i2 The laud may be disposed of in consideration of a perpetual yearly chief 
rent mstead of a cash payment (<8caf 6c Corporation v Cooper (1909), 101 

L. T 552) 

(n) Munici]^ Cbrporatious Act 1882 (45 & 46 Viot o 60) s 108 (1) 

{o) See t6sa a. 108 (2) and aa to renewal of leases see tbtd, b 110 
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leases under covenants or usages existing on the 6th June, 183o, 
or where such renewals were ordinarily exetcised before that date (j?) 

Sub Sect 10 — The Btyrongh Fund 

(I) Payments tn 

661 The borough fund is created by paying into it the rents and 
profits of all corpoiate hnd the inteiest dividends and annual 
proceeds of all money dues chattels and valuable securities belong 
mg or pajable to the coiporation or to any member or officer thereof 
in his corpoiate capicitj every fine or penalty for any offence 
under the Municipal Corpoiations Act 1882 (^) unless it is othei\Mse 
to be applied ((2^) the pioceeds of sale of the parish burgess lists 
the lists of claimants and respondents and the buigess roll(r) 
dividends and interest of corpoiate stock and money to which the 
corporation is beneficially entitled (9) sums levied bv the borough 
rate(t) portions of the surplus of the pioceeds of duties on local 
taxation licences and the piobate duty grmt(u) monejs raised by 
a watch late or separate rate raised in the pait of a parish liable to 
vatch iate(&) and other sums specially directed by statute to be 
so paid Purchase monejs aii&ing fiom the sale of corporate lands 
cannot be paid into the fund foi the dischaige of corporate 
debts (c) 

(II ) Payments out 

662 Payments out of the boiough fund are made by the 
treasurei {d) and are regulated and limited by statute The 
application of monejs to purposes not wairanted is a breach of the 
trust reposed in the cuiporition and peisons procuiing such breach 
of trust may be made peisonall) liable for the same {d) and the 
corporation may be lestiamed theiefrom by injunction {e) 


and ^ Q v Great Yarmouth CoTp( ration 21 Beav 625 A lease for hfe 

given in exchange for an old lea e surrendered lequiie^ the approval of the 
Local Government Board poraf /or? V Cooper (1909) J P 22 j 

0 A and see this case as to the effect of such an aiTaugement) Ihe like 
approval is required to restrictive covonanfs as well as an actual tiansfer [Daviea 
V Leitester Corpwat n [1894] 2 Oh 208 0 A) 

( p) There are al o limited powers of leasing for spe r lal punioses e q recreation 
grounds and workmen s dwellings foi wi uh see titU s Open Spaces and Recbfa 
TiON Grounds Public II aith and Iocal Admin isi ration As to the 
apphodtion of pii chase money see Munitipal Ourpoiations Act 1882 (4o A 4b 
Vict c 50) ss 114 116 117 I e Derby Mumcipcd L^tates 3 Ch D 289 

(7) Municipal Coiporations Act 1882 (4u & 46 Vict c 60) s 139 As to 

penaltif^s see pp 325 et sea post 

(r) Municipal Ooipoiations Act 1882 (4o&46Vict c oO) s 48(2) and see 
title Elections Vol XII pp 210 246 247 

's) Municipal Corpordtions Act 1882 (45 & 46 Vict 0 60) s 118 (6) 

'<) Ihtd s 149 and see p 320 lont 

(a) I ocal Government Act 1888 (61 & 62 Vict. 0 41) s 23 (9) 

[h\ Municipal Corpoiations Act 1882 (45 & 46 Vict c oi)) s 200 see, 

furtner titles Police Bates A^D Rating 
k) bx parte IJythe Corporation (1840) 4 Y & 0 (EX.) 66 
Id) A 0 y ni/6on(1842) Or & Ph 1 

(«) A Gy Asptralt (1837) 2 My & Or 613 A Q y Nonmrh Corporation 
(1837) 2 My & Or 40b Arnold v Gravesend Corporation (1866) 2 K & J 
574 A Q Y Newcastle upon Tyne Corporation and North bastern Rail Co 
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663 Payments out of the fund may not be made without an order 
of the council except in the following cases — the lemuneration of 
the mayor, recordoi, stipendiary migistiate town ckik treasurer, 
salaried clerk of the peace all other council officeis, and the 
clerk to the justices, lemuneration and allowances ctitified by the 
Tieasury in respect of election petitions and remuneiation certified 
by the recorder to be due to an assistant recorder assistant clerk of 
the peace or additional ciiei(/) or where the payment is (1) made 
under statutory authoritj oi (2) made out of the surplus of a 
fund for improvements (g) or (8) piid under a lawful ordea: made by 
a court of quarter sessions or justices (li) 

KequireraentP 664 All orders for payment made by the council must be 
of order signed bj thiee members thereof and countei signed by the town 

cleik («) The order may be removed into court by writ of 
leitwrari (k) and the lesolution authoiising a pajment may bt 
so removed before any order his been di iwn up and signed (1) Ihe 
order may also be challenged by applying tor an injunction to 
restrain the expenditure (rn) 

Sub Sect 11 — The Borov yh Rate 

Deooription 665 The boiough rate is the source of revenue by which the 
borough fund is replenished when the fund is insufficient for the 
purposes for which it is legitimate ly applicable and with which after 
a careful estimate has been made of the amount the existing 
fund will suffice foi these pui poses (n) It must be strictly limited 

(1889) 23 Q B D 492 C A affiniud [1892J A C ii()8 4 G y Mati 1 ettr 

CorpoiaUon [190()j 1 Ch 643 A O Y De ]\i7itov [1906] 2 Ch 106 aud Bee 
title Injunction Vol XVII p 22t> 

(/■) Municipal Corpoiations Act 1S82 (45 & 4G ^ict c oO) s 140(1) (2) 
Sclicd V Part T 

{g) Municipal Loiporatu n Act 1882 (4t» & 4b Vict c oO) b 143(1) As t( 
what 18 01 IS not i or the public benefit of the inhabitant see \ G v CardiJ! 
[1894] 2 Ch 33Y 1 ynemonth Co/tp jratwn y I G [1S99] A 0 293 A G y 

i iierpool Corpirat%on (1872) 41 E J (q b ) 1< > 

(A) Municipal Corporations Act lbs2 (4o K, 46 Vict c oO) s 140(3) As 
to orders of courts of (piartei si sions or lustices see titles CIIMI^AL Taw 
VM) Propedure Vol IX pp 44u et stq Magistrytis pp 602 c^tff 7 639 
et acq post As to payments under the Public Health A(ta see title Public 
Health \nd T ocai Administr viion 
( t) Municipal Lon nations Act 18S2 (4o & 46 Vi(t c 0) s 141 (1) 

\k) Ihid s 141 ( 800 title Crown Practici Vol \ pp 1/3 192 The 

court may ordei the \ eisons sigrim^ the older to pay the costs ot the proce dm^s 
{R Y Faile (1889) M Q B D 4S3) The order for paJ^nent will not be 
quashed on the pruuiid that the contract under which it is to be made was not 
under seal (R v Rre t ( HoO) 16 Q B 32 and see pp 268 ol2 ante) nor 
will it be quashod it the council made it under a hotid Jide exoicise of dis 
^retaonary ^oweis (R v Bnglton Corj oration ix parte l:ih( 08 m%th (1907) 96 

f/) R V I uhfield Corporation (^1843) 4 Q B 893 

(m) See btle INJU^CTI0^ Aol \VIT p 22o Tynemouth Ouipcration y 
A G ri899j A 0 293 

( 71 ) Municipal Corporations Act ls82 (46 & 46 Vict c 60) s H4 (1) For 
assessment and levy of the lat ^ see Municipal Corporations Act 1882 (46 & 46 
Vict c 60) SB 144 160 238 title Kates and PAriNG As to the watch rate 
see Municipal Ooiporations Act 1882 (45 & 46 Vict 0 60) ss 197—200 titles 
Pouch Paihs akp JUtinq 
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to those purposes (o) and cannot be used to create a fictitious seot a* 
surplus in order to efect improvements to which tne surplus of the The 
borough fund may be devoted ( p) Borough 

The rate may be retrospective, and the estimate may include 
both futuie and past expenses (g) subject to the limitation that 
the retrospective rate can only be raised in lespect of the payment 
of charges and expenses incurred or which have come in course of 
payment, within sir months before the making of the rate (r) 

666 If, before 1835 a rate was leviable in a borough for the Special ratea 
purpose of watching («) conjointly with other purposes the rate 

may be levied for those other purposes Sblelj, and any statutor> 
provisions existing before 1885 in respect of those purposes remain 
unaffected The late however is limited If before 1835 it could 
not exceed a giien rate in the pound on the value ox piopeit> 
rateable thereto the rate leviable for the other purposes soleh 
cannot exceed such pioportion of that given rate as appears to ha\ o 
been expended for those othei purposes by an account of the average 
yearly expenditure during the seven years previous to 1885 or 
during those of the same seven years during which the rate was 
levied (0 

Sub Sect 12 — The Watch Committee 

667 The watch committee consists of the major as an ex officio Constihition 
member and such other members of the council not exceeding a p'«p«>se. 
third of their total number as the council may appoint Three 

form a quoium the committee acting by a majoiity of those pre 
sent (a) The watch committee is responsible for the appointment, 
control, and management of the borough police (b) 

Sub Sect 13 — Freemen 

668 Before the year 1835 there existed m the coiporate boroughs Former 
a cei tain class of persons known as fieemen (c) They formed a con 
stituent part of the corporation and as such enjoyed special rights 

in the coipoiate property (d) The right to be admitted as freemen 


(o) See p 319 ante 

(p) A G V NewcxtsUe upon lyiie Corporation and North Eastern Rail L 
(1889) 23 Q B D 492 0 A to utilising the surplus of the boiough fun ] 
see Municipal Corporations Act 1882(45 A 46 Viot c 60) s 143 andp 3*0 ante 

(q) R V Workeop Local Board of Bfealth (1865) 5 B & b 951 and see the 
cases cited m notes (g) Ut) (t) p 281 ante 

i r) Municipal Corporations Act, 1882 (46 & 48'Vjct c jO) b 144 (3) 

8) As to the watch rate see titles Police Bates and Bating 
t) Municipal Corporatious Act 1882 (45 & 46 Viot c 60) s 123 
a) Ibid s 190 see generally, title Police 

h) Municipal Corporations Act 1882 (45 A 46 Viot c 50) s 191 and see 
es Police Bates and Bating 

(c) As to the right of freemen to vote see title Elections Yol Xn pp 176 
et $eq 189 

(d) See Lincoln Ccrporation ▼ Molmu Common (1867), L B 2 Q B 482 
As to tile rights of freemen when a portion of the common property was taken ^ 
a railway company under compulsory powers see Nach v Coombs (1868) L B. 
6 Eq 51 Preemen now possess much the same nghts of shanng m pic^rty 
as they possessed before 1835 As to these nghts see Municipal Corporations 
Act 1882 (45 & 46 Yict o 50), ss 205 (2) 206 U}(2}|307 208 As to toe effect 

a I, M 
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rested upon the custom of the borough varied by the terms of Uis 
charter (e) Generally, the freedom of the borough might be 
acquired by birth servitude to a freeman, purchase gift, or marriage 

In 1836 the freemen ceased to be a pari of the body cc rp irate (/), 
but then existing rights to benefit fiom the propeity of the borough 
or body corporate and fiom the borough chanties were preserved (y) 

The term * fieemen now includes every person who had become 
siKh before 1885 or might have been admitted otherwise than by 
gift or purchase, as such if the Municipal Corporations Act, 1836 (h) 
had not been passed and every person who in and since 1882 was 
or 18 an inhabitant of a borough oi the wife widow son or daughter 
of a freeman sr husband of a daughter or widow of a fieeman 
or 18 bound an apprentice (i) 

669 A person claiming to be admitted a freeman in respect of 
biith servitude (namely apprenticeship) or marriage must make 
good his claim which is examined by the mayor , and when the 
chim IS established the claimant is entitled to be placed on the 
freemen a roll (A,) 

670 The honorary freedom of a borough may be conferred on 
persons of distinction and persons who have rendered eminent 
services to the borough but such freedom does not entitle them 
as such to a vote at pailiamentary oi other elections or to share 
\Mth other freemen the benefits of property The privilege cannot 
be conferred unless authoiised by at least two thi^-ds of the number 
of the council present and voting at a meeting specially called for 
and with notice of the purpose (1) 

Sub Sect 14 — BoundarwB arid ardB 
(i } Boundaries 

671 The boundary of the borough may be altered by a local 
Act or by an order of the Local Government Board Confiimation 

ot the o irlio] statute ou these rights see Hop! ins v buansea ^ orpurabon j 

1 M. & W 621 644 affiimed (1641) 8 M & W 901 hx. Ch As to eiemp 
tion from tolls see title Highways SmEErs and Hi idges Vol XVI p 6o 

[a) B g see i2 V Marshal (1*87) 2 Term Rep 2 It y lowell (1600) 8 
Tei-m Rep 639 HeUeston Case (1776) 2 Doug LI Oas 3 Derby (Borough) Case 
(1776) 3 Doug El Oas 287 

(f) See Lincoln Corporation v Holmes Common (186/) L R 2 Q B 482 

(^) See Municipal Corporations Act 183o (5 & 6 \\ ill 4 c 76) s 2 and see 
title CH\aiiiEs Vol IV p o26 note (o) 

(A) 5 & 6 Will 4 c 76 

{*) Muniapal Corporations Act 1862 (4o & 46 Vict c 50) ss 201 201 
As to the preservation of the n^hts of fieemen in dissolved ooiporations see 
Municipal Corporations Act 1883 (46 & 47 Vict c 18) b 10 As to honorary 
ireedom of the borough see the text injta 

(k) Municipal Corporations Act 1882 (45 & 46 Vict c 50) s 204 , Me B 
V ihmaw(1820) 4B & Aid oo By jR(m>e(l(69) 4Burr 226/ B v Ikmmter 
Corporation (1828) 7 B & C 630 and title Elections Vol XII , p 179 An 
unqualified penSfon is removed by qm warranto see e ^ Be ArmOrmg (1866) 

2 Jur (n &} ml, S {Boycroft) v CpUniy Cork Justices (1910), 44 t L £ 120 
As to this prooeidiiie, see title C»ow» Phactioe Vol X pp 128 ato 

(2) Honorary of Boroughs Act 1®B5 (48 St 49 Viet c 29) i As 

to freemen of ^ Itondon hvery companies, see title Vot T i 

pp 7^8—761 
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by Pwlifttaent ol an order la necessary (>«) The measure effecting Ssot s 
the alteratum may inciease or decrrase the numbei of wards, altei The 
the boundaries of the wards, and the apportionment of councillors Borough 
amongst them It may also alter the total number of councillors 
and, in this instance make a proportionate alteration in the 
number of aldermen (n) Care must be taken to prevent intei section 

of the boundaries of areas of local government (o) 

Boroughs may be united by the same procedure by which county Onion o* 
boundaries may be altered, and confirmation by Pailiament is i»rougiw 
necessary (p) 

Any areas of local gov ernment within thp borough may be altered Alteration of 
by the same procedure by which county boundaiies ma> be altered, 'Vt'tiu 
but without confirmation by Parliament (q) 

(u) Jfards 

672 The division of the boiough into waids the alteiation in nivUionand 
the number of wards, or the alteration of their boundaries is effected aiteiatiou 
by an Older in Council upon the petition of a majority of the council ^ ** 

to the King (?) The petition may pray for an alteration of boim 
daries without an alteration m the number of wards (a) 

Notice of the petitfon and of the time when the Piivy Council 
will take it into consideiation is published in the London Gazette a 
month before the petition is considered (a) 

When the Older in Council is made the Secretary of State 
appoints a commissioner to prepare a scheme for determining the 
boundaries of the wards and apportioning the cauncillois among 
them (6) 

A further petition for the above purposes may not be presented 
by the council before the expiiation of seven years from the date of 
the previous Order in Council (c) 

Sub Sect 15 — AccounU 

The treasurer (d) is required to make half yearly accounts lender 
toTOch dates as the council, with the approval of the Local Govern 
ment Board may appoint, and subject to such appointment, to the Act 


(m) Local Government Act 1688(51 & 52 Viot c 41) b 64 fl) — (3) The 
powers of the Board to alter local go\ ernment areas conferred by the Pubhc 
Health Act IS^o (38 & 39 Vict. c 6o) s 2 0 are li not impliedly repealed 
superseded in practice by the provisions of the Local Government Act 1883 
(61 ft 62 Vict c 41) 

(n) Jbtd B 64 (4) 

(4 Ih%d 8 60 

h) Ihtd B 64 (1)— (3) 

(4 n 64 U) (2) 

(r) Municipal Corporations Act 1882 (4u ft 46 Vict c 60) s 30(1) as altered 
by the Municipal Corporations Act 1893 (6b ft 67 Vict o 9) s 2 
($) Ihtd B 2 

(a) Municipal Corporations Act 1882 (46 ft 46 Vict e 60) s SO (2) 
fit) 8 30(3) For the proceedings of the commissioner hiaremunera 
tton, the details of the scheme and payment of expenses see thtd a 30, 
^h^s. 17 V 


(c) Mwxieipal Corporations Act 1808 (o6 ft 67 Vnet e 9) s 3 

As to ms appointment see p 313 ante As to the duty of other offieera 
to acooi^t, see Municipal Corporatiows Act, 1882 (ft! ft 40 Vict e 60b ^ 21# 
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i4tijked in u&B on the diet December^ 1882 (e) Aftaf the 
the accounts for the second half of the financial year the tar^uteiJ' 
must print a full abstract of the year's accounts (g) 

The accounts are open to the inspection of the council, at any 
reasonable time during the ordmaiy hours of business without 
payment and a member of the council maj make a copy thereof or 
take an extract from them (h) 

ihe abstract is open to inspection at the like houis and without 
payment b> all the ratepayeis of the borough (t), and copies of it 
must be deli\eied to an^s ratepayer on pajment of a leasonable 
pi ice for each copy (A:) 

The town cleik is required (Z) to make within one month after 
the completion of the audit for the second half of the year a return 
to the Local Government Board of the leceipts and expendituie of 
the coiporation for each financial yeai (m) 

674 Accounts of receipts and expenditure of the borough 
council acting as an uiban authority undei the Public Health 
Acts (n) and of their committees and officers so acting, are to be 
made up half yearly to the 30th September and the 81st March 
and in such foim as the Local Government Board piescribe(o) 

Sub Sect 16 ^Audit 

676 There are thiee borough auditois Two are elective 
and are corporate officers (p) and subject to the provisions relating 
to such officers They are elected by the buigesses oi citizens (q) 
loi a teim of one year and each of them must during his term of 
office be qualified to be a councillor (;) but must not be a member 
of the council nor the town cleik, nor the treasurei («) The third 
the mayoi s auditor, must be a member of the council and is 
appointed by the mayor for one year on the ordinar 5 day of election 


i e) Municipal Corporations Act 1882 (45 & 46 Vict c 50) s 26 ^ 

/) See the text vf/ra ^ 

Municipal Corporations Act 1882 (4(> A 46 Yict c 50) s 27 (2) 

A) Ibtt/ B 233 (3) (6) Obstiuction to lubpection or leiiisal to give su(h 
copies or extracts is punishable on summary conviction by a hue not exceed 
mg £o (tbid B 233 (7)} As to enfoi cement of oiders oi courts of summary 
jurisdiction see title Magisi bates p 604 post 
U) Municipal Corwrations Act 1882 i,4i> & 46 Vict c 50) b 233 (4) ^6) 

(Aj Ibid 8 233 (4) As to obstructing inspection oi refusing copies see 
note (A) supra 

(/) Under a penalty not exceeding £20 recoverable by action on behalf of 
the Crown m the High Court (Municipal Corpoiations Act 1882 (4o & 46 Vict 
c 601 8 28 (5) ) ^ 

(m) Ibid a 28 An abstract of such returns is to be laid annuaUy before 
Parliament by the Local Government Board (tbtd s 28 (6) ) 

(nl See generally title Public Health and Local Administbation As 
to the accounts of the council as education authority see title Education 
Vol Xn p 52 

( o ) Local Qoverament Act 1894 (66 A 67 Vict c 73), s 68 (1) (2) This 
prachoallysupersodeB the Public Health Act 1875 (38 & 39 Vict c 55), s 24o 
(p) See p 296 anU ^ 

to As to election see title Llbctionb Vol XII pp 355 356 
For the^gliU^Bcation of councillor see p 303 
to Huiu«i{n 3 0fMi!]?oratu>D8 Act 1862 (45 A 46 Ymt e 50) • 25 (1), (2). 
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111 the at^itors Casorf waeancies must be filled m&un ten 
o{ their occurrence (^) 

Elective auditors are not entitled to any remuneration for 
auditing the accounts of the borough tieasurer (a), but, when 
auditing the accounts of the council as the sanitary authonty 
they are entitled to reasonable remuneiation, not being less than 
t\\o guineas for e\erj day m which they aie so employed (b) 

676 Within one month fiom the date to which the tieasuier (c) 
IS lequired to make up his accounts (d) in each half year he must 
submit them with the necessary vouchers and papeis to the 
boiough auditois (e) who must audit them (/) The poweia and 
duties of the auditois however are limited to checking the 
accounts examining into the legality of payments and lepoiLing 
illegal 01 improper payments to the council and buigesses Tluie 
IS no machinery foi compelling the due peiformance of these 
poweis, noi have the auditors power to sui charge the members 
of the council (g) On the othei hand, the audit is not conclusive, 
and does not preient proceedings being bi ought on the information 
of a burgess to dispute the tieasuiei s accounts (h) 

677 Where there is a joint committee consisting of peisons 
appointed by the borough council and by some other council 
not being that of a borough for purposes in which the two councils 
aie jointly interested (i) the accounts of such committee are 
audited by a district auditor, subject to the usual legulaiious 
affecting such audit (y) 

Sub Sect 17 — Legal PrvceedingB 

678 Legal proceedings (A.) m matters connected with a borough 


(0 Municipal Corporations Act 1882 (45 & 4b Yict o oO) s 25 (1) (j) (5) 
(6) As to the penalty for acting as auditor after ceasing to be quahiied see 
thtd s 41 and p 29b ante As to the re eligibility of an elective auditoi 
Municipal Coiporations Act 1882 (45 & 4b Vict o 50) s *17 and p 299 
ante i3y viitue of a local Act or piovisional order audit b> an auditor of 
the Local Goveinment Boaid is (1911) m force in the folio wuig boroughs — 
Bouinemouth Chelmsfoid Cheltenham Merthyr Tydvil Plymouth loole 
Southend Swindon and lunbiidge Wells 

(a) Ihomaev Devonport Corporation [ISOO] 1 Q B 16 C A 

(5) Public Iledlth Act 187o (38 A 39 Vict c 5o) s 21b The audit of the 
accounts of the council as samtaiy authonty (see p 311 ante) is conducted in 

same way and at the same time as the audit of the treasiuer s accounts 
(cl See p 313 ante 
(a) See p 323 ante 

(s) As to the audit of the accounts of the council as education authonty 
see title Education Yol XII p 52 compare the provisions as to audit ot the 
accounts of the county council see p 863 post 

(/) Municipal Corporations Act 1882 (46 & 46 Yxot c 60) s 27 (1) 

(fif) See A G 7 De Wintm [1906] 2 Ch 106, Tkoma$ v Devonport Corpora- 
tion supra 

(h) A G 7 Do WtrUon oupra 

(i) Under the Local Government Act 1894 (56 ft 67 Yict o 73), s 67 , and 
seep 280 ante 

(/} Local Government Act 1894 (66 ft 57 Yict o 73), s 58 (2) and as to 
audita by distnct auditors see p 284 

(6) As to the imblioatLon of notices and other documents required to be fbeed 
OH m town ball, tee note {k) p 808, 
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ftti governed by the provisions of the statute under ^hioh th^ fttO 
taken (Q 

679 In the case of offences punishable and fines recoverable 
summarily under the Municipal Corporations Act, 1882 (m), the infer* 
mation must be laid within six calendar months after the commission 
of the offence (m), and an appeal lies to the quarter sessions from 
a conviction by a court of summary jurisdiction on the part of 
the person aggrie\ed (n) 

Fines not recoverable summarily may be recovered by action in 
the High Court (o) as in the case of proceedings to reco\er penalties 
fiom a corporate oflScer (p) 

No convictions orders, warrants nor other matters done, or pur 
porting to be done, may be quashed for want of form nor be 
removed by ccitwiai'i or otherwise into the High Court, unless it 
IS an order of the council for the pajment ot money out of the 
borough fund {q) oi is an order made without jmisdiction (?) 


Penal actions 680 A penal action which lies against a corporate oflBcer for acting 
offioMi illegally (s) must be bi ought by a burgess of the borough 

and it is a condition precedent to the action that the plaintiff should 
seive personally on the officer within fourteen days after the cause 
of action arises a notice in writing of his intention to bring the 
action and that the action be commenced within three months after 
the cause of action aiiBes(0 The defendant is entitled to Becurit> 
for costs from the plaintiff upon application made within fourteen 


(0 ^9 when the borough council is proceeding as sanitary authority 
under the Public Health lets (seep 311 ante and title Public Health and 
I OCAL AI)MINISTRATIO^) the provisions of those statutes are applicable 
see p 289 ante The Municipal Corporations Act 1882 (45 A 46 Vict 
c 60) ss 219—227 with the exception of thtd s 221 relating to the 
application of penalties m quarter sessions boioughs are applied to county 
councils (Local Government Act 1888 (51 & 62 Yict c 41) s 75) As to 
procee^ngs by and against corpoiations geneially see title Cobpobations 
Vol VIII pp 392 eteeq ^ 

(m) Municipal Corporations Act 1882 (4o & 46 Vict o 50) s 219(1) Inter 
pretation Act 1889 (52 & 63 Vict c 63) s 3 As to the application of penalties 
in quaiter sessions boroughs see Municipal Corporations Act 1882 (45 & 46 
Vict c oO) B 221 as to the duties of clerks of the peace as to fines and for 
feitures see ibid s 222 and as to the service of summons or warrant see 
ibid 8 223 and generally, title Maoisthates pp 631 et seg poet 
{n) Municipal Corporations Act 1882 (46 A 46 Viot c uO) s 219 (2) As to 
to quarter sessions see titles OeimiitalLaw and Pjboceduke Vol IX 
p 267 Magistrates pp 642 et eeq post 
Jo) Municipal Corporations Act 1882 (45 & 46 Vict o 50) s 219^8) 

(p) Under ihtd s 41 as to which see p 296 ante ' 

Jo) Municipal Oorporation, Act 1882 (45 A 46 Vict c 60) s 220 As to 

see tJid B 141 andp 320 ante 
OoUm,alJ}af£o/Au^ 

R 6P C 417 hx parte Bradlmgh(l^g\,SQ.B D 
fiW and see tiQe (hom PaAonoa Vol X pp met sea 
(») Sw p m Md compare note p 264 ante 
{<) MmaoipdOw^ofationeAct 1882 (4ii«; 46 Vict c 60) s 224 ft) 
pwv^neawttoUmw^ed br thePu'Wm Aathontiee Piotectam Act, %m 
(66 A 67 Vict 0 61), Humphrue v Woruood{\%9i) 64 L J (0 b) 487 and 
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diQili trf 111® i»rvioe of the wnt{tt), and if saccesafal, is enhtled to 8 w>t ® 
eo0to between solicitor and clienc (a) The 

fialf the penalty, if recovered goes, after payment of the costs of Borou£h 
action (J), to the plaintiff, and the other halt to the borough fund (c) 

If the ground of action is that the defendant \\as not qualified in 
respect of estate, the onus lies upon him to prove his qualih 
cation (d) 

An application foi an information in the natuie of a quo wananto Qmwairantt 
against a person claiming to hold a corporate office must be made 
within twelve monttis from the time when he became disqualified 
after election (e) 

The respondent may show cause in the first instance against the showing 
application and if suflicient cause be not shown the court, on proof cause 
of due service of the necessary notice and affidavits, may make the 
rule for the information absolute or may direct any issue of fact to 
be tried by a jury in the High Court (/) 

681 A mandamus to proceed to the election of a coiporate officer Mandamus 
may be applied for in the same manner as to notice and affidavits 

as in the case of proceedings by way of quo uauanto{g) 

682 Persons proceeded against in consequence of having acted in Protection 

pursuance of execution or intended execution of the Municipal ot persons 
Corporations Act 1882(A) ha\e the general statutory protection the Municipal 
accorded to peisons acting under other statutory powers (i) Corporations 

The boiough council may, unless otherwise diiected by the court 
pay out of the borough fund or borough rate (A) all or any part of any 
sums payable by its officer, agent or servant as defendant in or 
in consequence of any action prosecution or proceeding whether 
in respect of costs charges, expenses damages fine or otherwise (1) 


ill) Municipal Corporations Act 1882 (4o & 46 Vict c *;0) s 224 (2) 

(a) Ih%d 6 224 (d) As to the effect of this provision upon the general 
discretion of the court as to costs see titles Fbactice and P&ooebuke Public 
Authorities and Public Officers and see title Solicitors 

Municipal Corporations Act 1882 (4o & 46 Yict o 50) s 224 (5) 

(cl See p dl9 afite 
i) Ibid B 224 (4) 

' IbtdfB 225(1) — (4) As to these pi oceedings see, further li v County 
Ju%tice$ (1910) 44 L L T 120 and title Crown Practice Vol X 
pp 1S7 Boq 

(f) Municipal Corporations Act 1882 (45 & 4b Viot c 50) s 224 (6) — (7) 

\S) Ibid 8 225 (2) — (6) (8) As to when a mandamus will he and the pro- 
ceedings thereon see title Crown Practice VoI X pp SQi^ 81 llOetcc^ and 
seet5«d,p 115 

j h) 45 & 46 Yiot c 50 

t) See XHiblio Authorities Protection Act 1898 (66 & 57 Yiot o 61) super- 
mg the Municipal Corporations Act 1882 (45 d; 46 Yict o 50) s 226 (1) (2) 
This, however does not affect the express lunitations of tune for brmging 
proceedings under ihtd s 75 m relation to burgess lists 
title Eleotionb Vol XII p 539 , ^ 

Act, 1882 (45 & 46 Yioc o 50) s 224 as to which see p 
statutory protection see title Limitation of Actions 
AhtSoBlTlES AND PUBLIC OfFIOERS 

As to the borough fund see p 819, ante and fw to the borough rate, set 
pu 829 

(n Mumcipal Clorporations Act 1882 (45 & 48 Yict e. 50) s 226 (8)^ to a 

sax^tKmer in oountv oouncUs sea Iiooal Qo Act 1688 (5} 4 Yick 

9* 41), i 


as to which see 
and under the Municipal Corporations 
326 ante As to such 
p lib ante, PvBLIo 
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8aOT $ Sub Sett 18 — J5ye laws 

683 llie council may make b 3 ela^vs for the good rule and 
Borough government of the borough and foi the prevention and suppression 
Power to of nuisances not already summarily punishable under any statute 

make bye ^ force Ihioughout the boiough {m) as to fines for non acceptance 

laws olhce {n) for the purposes of the Public Heo^lth Acts (o) , and 

when gpeciallj empowered by statute {p) 

&UB SliCr 19 — lowns Impovement C/awes Ati 184/ 

UeBcription 684 The To^us Improvement Clauses Act 1847 {q) embodies a 
number of provisions lelating to the conliol and government of 
towns and is applicable to such towns and distiicts when and to 
the eitent in which its pio\i8ions are made applicable by any Act 
in which it IB in whole or in part incorporated (g) It is divided 
into groups of sections with a general heading of the matters to 
which the> relate and may be in part incoiporated with the special 
Act by a lefeience to any of such headings (j) 

^UB Sect 20 — Mumciial Cojporaiiona Art 188'' 

General 685 Affcei the establishment of the 178 (s) municipal coipoia 

descnption in 1882 theie still remained 74 smaller places which were or 

( 7 w) Municipal Ooiporations Act 1882 (4o & 46 Vict c oO) s 23 lines 
up to £o niiy be provided foi {ibtd ) Ihe meeting at which the bve laws are 
made must consist of at least two thirds of the whole number ot the council 
{ibid B 23 (2) ) Bleaches of the b}e laws may be piosecuted sumnianly 
B 23 (6)) As to summary proceedings generally see title Magistrates 
pp 531 et sey post As to nuisances generally see title Nuisance 
(») Municipal Corporations Act 1882 (47 A 46 Vict c uO) s 34 
(o) See generally title Public Health and Local Administraiion 
{p) i q under the Public Libraries Act 1901 (1 Ldw 7 c 1^) s 3 
titl 1 PuBiTo Health Aim Local Administration) for the use of locomotives 
on roads (see T ocal Government Act 1888 (51 & 52 Vict, c 41) r 7 ^4) (a) 
title HiGTrwA\s Streets and Bridges \ol XVI pp 117 118 23 < 256) 
with respect to the sale of coal (see Weights and Measures Act 1889 (52 A 7 > 
Vict c 21) 8 28 title WnGH IS and Measures) see also the general pro 
visions 7 elating to bye laws contained in the Towns Improvement Clauses Act 
1S47(10 A 11 Vict c 34) As to evidence of bjelaws see title Pmdbncf 
V ol XIII p o26 TiinotJ y v Icnn (1910) 10 * L T 283 Drew v Harlot/ 
(l87o) 39 J P 420 Moiseev Thornton {I"! 99) 8TeimBcp 30 ^ 30"' Forging 
the seal or signature affixed or subscribed to a bye law or tendeiiug in evidence 
an-v document as a copy of bye laws with a false or counteifeit seal or signa 
tine and kniwing it to be false or counterfeit is a misdemeanour (Municipal 
Oirporations Act 1882 (45 & 46 Vict c oO) s 23o) Ihe liabilitj is two jears 
imprisonment with haid laboui {thd ) 

(q) 10 A 11 Vict c 34 8 1 Ihe Act in which it is incorporated is railed 
* the special Act, and the term the commissioners is used to designate 
those persons including corporations entrusted by the special Act with the 
powers of executing it (ibid b 2) As to the incorporation of provi ions of 
the Act in the Publio Health Act 18/o (38 & 39 Vict c 65) s 160 see title 
Hiohwats Streets and Budges Vol XVI pp 214 note (i) 236 notefo) 
247 et seq 

(r) Towns Improvement Clauses Act 1847 (10 & 11 Vict c U) s 5 Per 
the metiers dealt with m the Act see also titles CoMruLsoRY Furohasis or 
Land and Oowenration Vol VI p 171 Food and Drugs Vol XV , 
pp 40 d seff Ntria^oE Pubiic Health and Local Administration 
jSaxxb and ^TXNO , Water Supply 

(s) There ere now (1911) 32o municipal cities and boroughs under tbo 

4ot, 1883 (45 * 46 Vict o «0) 
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were reputed to be possessed of coipoiations These had been 
reported upon by the commissioners who sat in 1876, but having 
been omitted from the legislation of 1882, were dealt with in 1883 (<) 
eithei by the giant of chaiters to the places, by which they became 
municipal boroughs or by dissolving the corporations (a) 

In the cases wheie the corporations were dissolved (h) all their 
piopcity was applied foi the public benefit of the inhabitants 
accoidiug to a scheme formulated by the Chanty Cominissioneis or 
the Local Government Boaid and was vested in burh peison or 
body as the schemf diiocted (c) 

Foweis duties and trusts existing in respect of a dissoUtd 
eoipoiatioii weie vested m and wcie exercised perfoimed, and 
administered by the pci sons nominated in the sclieinf 

Si CT 6 — 1 he hui al iJisti u t (t) 

&LB Si CT 1 — 2 he Rural District ( oun tl 
(i ) Cor itituiu n 

686 The adrnmistiative body of a rui il disLiiet is a bodj 
coipoiaU consisting ot a chaiimaii uul couiiullois {J ), and is 

styled the luidl district council ot If theie be aii> doubt 

about the nime it is to be such as the county council diiects (//) 
The council has peipetual succes^^ion and a common seal, and may 
hold land for the purpose of its powers and duties without licence 
m moitmain (h) 


(t) B> the Municipal Corporations Act 1883 (46 A 47 Vict c 18) 

(a) In 1883 theie also existed a number of leputed oi piescriptive boroughn 
which weie not municipal corporations As to some of these special pi o visions 
were made for preseivmg then former privileges but without (planting to their 
corporations any municipal rights and poweis Ihe places Hpecially mentioned 
were Alnwick Altrincham Corfe Langhoine Malmesbui^ Newport (Pern 
broke) Ovei llomney Marsh Wnichelsea as to which see Municipal Corpora 
tioiis \ct 1883 (46 & 47 Vict c 18) ss 14 — 24 Alnwick also has a local Act 
(4o Sl 46 \ict c xxm) Provision was made loi enabling, another place 
Haveiing atte Bower to be reunited with the county of 1 -ssox (Municipal 
Corporations Act 1883 (46 & 47 Vict o 18) s 18) 

(/;) Municipal Corporations Act 1883 (4b & 47 Vict c 18) s 3(1) (a) 

(c) / bid BS 3 (1) (b) 4 (2) Provision was made for the vesting and 
manigement of the property pending a scheme (toid s 3(2)) whilst other 
proN isions of a more or less protective and temporary character gave further 
Tiowors to the Chanty Commissioners {ibtu s 8) and see title Chari iiLb 
Vol IV p 180 

((/) Municipal Corporations Act 1883 (46 & 47 Viot c 18) s 9 (3) All 
questions in dispute as to property powers duties and trusts weie made detei 
minable by the Chanty Commissioners with an appeal to the High Court by any 
person claiming to be or being mterested in the pioperty under the Charitable 
Trusts Act 1860 (23 & 24 Vict c 136) s 8 (Municipal Corporations Act 1883 
(46 & 47 Vict c 18) s 9(4)) 

(e) The rural district is that area which was formerly known os the niral 
sanitary distnct (Local Government Act 1894 (o6 & 67 Vict c <3) s 21 (2) ) see 
the Puulio Health Act 18 lo (38 & 39 Vict c 66) s 9 As to the power to alter 
sudb difltncts see p 377 post 

(/) Local Government Act 1894 (66 & 67 Vict c 73) se 21 (2) 24 (1 
Ig) Ibid s 24 ( i) A name may be changed in the same way as in 
of an urban district counal see ihtd s 66 (3) —(6) and note (d) p 
[k) Local Government Act 1894 (56 64 Vi 

137, nuts (n) 


vet « 73), I 24(7), 
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Chfeiman 


Vice chair 
man 


Councillare 


Qualifications 
and diB 
qualifications 


Acceptance 
of office etc 


SS? The chairman is elected by idle councillors At their AHitusi 
meeting foi a term of one year during which he is entitled to teke 
the chair at all meetings (i) He may be chosen fiom persons who 
are not councillors (k) , and a \(oman may be elected chairman if she 
IS one of the councillors (1) The chairman (if a male) is ex officio 
a justice of the peace for the county in which the distiict is situate, 
unless personally disqualihed by statute (n<) A person cannot be 
a chan man if he suffers any of the disabilities which have been 
stated as apphcable to urban district councillors (n) 

If the chan man dies resigns or becomes incapable of acting 
another member must be chosen to serve during the anexpired 
period of his chairmanship (o) If absent from an> meeting the 
members present may elect a chaiiman for the meeting (p) 

688 A Vice chairman may be appointed by the council from 
among the councillois to hold office during the term of office of the 
chairman whose poweis and authonty he has during an j absence 
or inability (q) 

689 The councillors are elected for the parishes or other areas 
of the district or foi the waids it any of the parishes 0) as 
determined and fixed by the Local Government Board (s) 

They are the representatives of the parish or aiea on the boaiu of 
guaidians and are to be deemed guardians and no other election ot 
guaidians is to be made for such parish or area (t) 

The rules as to the qualification and disqualification of councillors 
are the same as for urban distiict councillors (a) with the addition 
that a person qualified to be a guardian of a union in the district 
may be elected and a peison disqualified to be a guardian cannot sit (b) 
The provisions as to acceptance of ofiice resignation, casual 
vacancies (c) vacation by absence (d) le eligibility (c) tenuie and 


(t) Local GoveTDment Act 1894 (66 A 5fAit c 73) s 69(1) applying the 
Public Health Act 187o (38 & 39 Aict c oj) s 199 ^caed I (3) and see title 
ELFCTI 0 ^s Vol XII pp 582 37o 
{k) Local Government Act 1894 (66 & 57 Vict c 73) 69 (1) 

u) See note (^) p 262 ante 

(m) Local Government Act 1894 (56 & 67 Vict c 73) s 22 He must 
take the requisite oath if he has not alieady done so (t/iri and see title 
hlAQISTBATnS p 639 post 

(n) Local Government Act 1894 (o6 & 57 Vict c 73) s 46 see p 264 ante 

fo) Thid s 69 (1) applying the Public Health Act 18 (38 & 39 Vict c 6o) 

199 Sohed I (4) ' ' 

(p) /6td,Sched 1 (5) 


I ocal Government Act 
lh%d SB 20(3) 24^1) 


guardians are elect 


1891 (j 6 & Vict c *3) s ^9 (2) 

Any areas for which uiidei a local or personal 
are deemed panshes for the purpose of the election 


60 (4) ) As to poor law guardians see title PooB Law 
See p 3/8 po^t As to their election see gedieraliy 
XII pp 5 < 6 et seq 


of couneilloi'B [ibid 
(a) Ibid 8 eoji; 
title EsLECTIOlffS Vol 

i t) 1 ocal Government Act *1894 (68 & o/ \ict c 73) s 24 (5) 
a) See p 26% 

h) Local Gov0wawBnt Act 1894 (56 A 67 Vict c 73) ss 24(4) 46(6). 
c) BmalTXalrictOouncilloi^ 1698 r 26 and Sohed V 

fine imposed of ^nalty for non-acceptance of office goes to the credit 

ef the panab t(>r wJoaw the peison fined was elected Por eaiempted persona 
aee note (g) jp sMe 

Ixxnl c (fl) « m 6 » jMdL 

iM A Hwwapal Oarpgwiit^^ ^ ^ 
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refareaUBnt (/), are the same as in the ca^e of urban coun 
ciUors < 5 ^) 

The number of councillors for each parish or other area in 
a rural district is to be the same as the number of guardians for the 
pansh or area (ft) but the county council (t) may from time to time 
fix or alter the number of councillors to be elected for each pansh 
within the county, and for this purpose may exercise the powers of 
adding parishes to each other, and dividing parishes into wards 
similar to those which are vest^ in the Local Government Board 
for the purpose of the election of guardians (ft) 

(u ) Pomr$ Duties and Liahthhes 

690 The rural district council is the sanitary and highway autho 
rity of its area (0, and possesses the powers and duties already stated 
as having been transferred from the justices out of session and from 
the quarter sessions to Urban distiict councils (m) and those under 
various statutes dealing with the interests of its district and the 
inhabitants (n) It may also have powers conferred upon it as the 
delegate or agent of the county council in matters affecting the 
rural area (o) It may exercise any of its powers in an adjoining 
district with the consent of the council of that distiict and treat the 
expenses thereof as incurred in its own district (p) ana it may 
delegate certain of its powers to a parochial committee formed for 
a contnbutoiy place or to the parish council of that place {q) 

If a rural parish is co extensive with a ruial sanitary district the 
district council is deemed to be and to have the powers of a 
parish council, unless and until its district is united with some 
other district or the county council otherwise diiects (?) 

Vict c oO) fl 37 as modified by the Euial District Councillors Election Order 
1898 r 25 (1) and Sohed Y 

(/) Local Government Act 1894 (o6 A o7 Yiot o 73) ss 20 (6) 24 (4) 
Distnot Councillors and Guardians (Term of Office) Act 1900 (b3 & 64 Vict 
c 16) 8 1 (1) (2) County councils can regulate the retirement of councillors 
when they retire by thuds (see Local Government Act 1894 (66 & 67 Vict 
c 73) 8 60 (2) (3) Distnot CounciUors and Guardians (Term of Office) Ao*^ 
1900 (63 & 64 Viot c 16) s 1 (3) ) 

(0) See pp 263 et seq ante 

(ft) Local Government Act 1894 (66 & 57 ’\iot c ^3) & 24 (-.) 

(1) Or joint committee if the district is m more than one county {tbid 
8 60(3)) 

(ft) Ibtd 8 60 (1) The powers are those under the Acts for the relief of 
the poor see title Poor Jaw As to the election of guardians see title 
Elections Vol XII pp 389 ef seq 

(Z) Local dovernment Act 1894 (66 & 67 Vict c 73) ss 26(1) 2C (1) see titles 
Hiohwavs Streets and Bridges Vol XVT,p 26 Pubiio Health A^D 
IjOOAL Administration As to the power to assist in maintaining rights of 
commons see title Commons and Eights of Common Vol IV pp 699 601 
(m) See p 266 ante The provisions relating to transfer apply as to which 
see Local Government Act 1894 (56 & 67 Yict c 73) ss 6 1 68 70 and see 
note p 266 ante 
a) ^ p 267 ante 

i o) Local Government Act 1888 (61 & 62 Vict c 41) ss 28 (2) (8) 64 
p) Public Health Act 1876 (38 A 39 Viot o 65) s 280 
W) See the Local (Jovernment Act 1894 (66 A 67 Vict c <3) s 16 Public 
Health Act 1876 (38 & 39 Vict c 56} ss 202, 203 Commons Act 
f 62 A 68 Vict c 30) B 4 

(V) liooal GiminiiiiBnVAct 1894 (56 & 7$), s 36 (4) 
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691 The Local Government Board may by general ordera to be 
TheBttral laid befoie Parliament direct that the councils shall have such 
Ittrtiict powers duties and liabilities of urban authorities under the Public 
0rbi^ Health Acts (s) and any other Acts and that such provisions of any 

powew may of those Acts relating to urban districts shall apply to ruial districts, 
te conferred Board may think fit(0 

Further, the Board may by ordei (u) declare that any provisions 
of the Public Health Acts (s) in force in uiban distiicts shall be in 
force in a lural district or contributory place, and may invest the 
council with all or any of the powers rights, duties, capacities, 
liabilities and obligations* of an uiban authority under the Public 
Health Acts (s) This power of the Board may be exercised on the 
application of the council or of persons ratea to the relief of the 
poor the assessment of whose hereditaments amounts at least to 
one tenth of the net rateable value of such district oi contributory 
place (?;) cr of a county council or with respect to a paiish or a 
part of a parish, of the paiish council (a) 


Where rural 

coiinul 

lueffective 


692 In the e'vent of a rural council being unable to act, either 
fiom failiiie to elect or otheiwise the county council may order 
elections to be held and may appoint peisons to form the iiual 
district council until an effective council is constituted (b) 


Contracta. 693 The council may enter into any contiacts necessaiy for 
carrying the Public Health Acts (c) into execution (d) Such con 
tracts are governed by the ordinary law i elating to the contracts of 
corporate bodies (e) The statufeoij provisions which lequire con 
tracts of £50 and moie to be in a ceitain form ( / ) do not applj to 
contiacts of a ruial council 


(m ) X)ffu.€T9 

The offican 694 The ruial district council must appoint one or more medical 
officers of health ig) and one or more inspectors of nuisances and 
also such assistants and other ofQcers and servants as may be 


(fl) See generally title Public Health AND I ocAL Admimsihation 
(0 I ocal Government Act 1 b94 (o6 A o / Vict o V«i) s 25(5) This power is 
additional to that under the Public Health Act 1875 (38 & 39 'Vut c 55) (face 
the text mjra) (Local Government Act 1894 (o6 & 57 ^ ict c /3) s 25 (6) ) 
(u) The ordei is to be published in the London Ga etfe or in such other 
maniiei as the Boaid directb (Public Health Act 18 <5 (38 A 39 \ict c o61 
• 270) 

(i) lublic Health Act ISi^ (3S A 39 Vict c 5 j) b 276 The in vestment 
may be made unconditionally or subject to specified conditions as to the time 
portion of the district or mannei of the exeicise or attachment of the poweis 
etc But if the investment is made on the appbcation of the ratepayers of a 
oontributorv place the ordei oi the Boat'd cannot invest the council with any 
new poweifl beyond the limits of the oontributoiy place {tbtd ) 

(a) Local Goveinment Act 1894 (56 & oi Viot o 73) s 2o (1) 

h) Jhd 8 59 f 5) ^ \ f 

{<jj See generally, tatle Pubi to Health and Local Administration 

(a) Public Health Act 18o(38 A 39 Viot o 5o) s li3 

(e) See title OORPORATION*^ ^ ol VIH pp 379 d hq 

if) See p 208 

\j} DistiioU mwy he muted for the purpose of appofintiug iuch o£$eece { eee 
p # 38 , po4» 
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necesBEry and proi)er foi the execution of its powers and SEcr ^ 
duties (h) 

The council may utilise the services of the clerk and treasurei of Dwtoct 
the guardians, and, for such additional duties may remunerate Clerk and 
them as it may think proper but subject to the approval of the treasurer 
Local Government Board If the clerk of the union will not or SiYtrLs^r 
cannot undertake the duties, the assistant cleik may be appointed (i) of guardians 

695 When the powers and duties of any authoritj other than Officers of 
justices, are transferred by virtue of the Local Government Act a^thontv the 
1894 (k), to any district council theofficeis of that authority become whic™have 
theoflBcers of the council on the same terms and tenuie as before been 

and, so long as they perform the same duties at a salary not less 
than formerly For this purpose the body appointing a surveyoi of 
highways is deemed to be a highway authority and any paid 
surveyor to be an ofticer of that body {1) and where by the Act a 
rural sanitary district is divided, any officer for the divided distiict 
holds office for each division and his salary is home by the respective 
districts in proportion to their rateable value at the commencement 
of the next local financial year (m) 

696 Existing officers afiected by changes are entitled to recei\e Compensft 
compensation for loss thereby sustained, payable as geneial 
expenses of the council (n) 

697 The provisions as to concern or interest in baigams or con disabilities 
tiactfl with the council which apply to the officers of urban district 
councils are equally applicable to those of rural district councils (o) 

(iv ) Medical Officer of Health and Inspector of Nuisances, 

698 The provisions already stated as legulating the appoint Appointment 
ment of medical officers of health and inspectors of nuibauces 

by urban district councils apply equally to their appomtment by 
rural district councils (p), except that on the appointment of a 
medical officer of health when a portion of the salary is to be paid 
out of a county grant, there is a slight diffeience m the provisions 
relating to the notice of appointment (g) 

(h) Public Health Act 18 i 6 (38 & 39 Vict c 6o) s 190 

(0 Ibid 

(k) 56 A 67 Vict c 73 

(i) Ibid a 81 (1) (4) and see title Highways Stkeets, and 

Vol XVT pp 2o note (6) 124 Foi the meaning of e'listing and offitei 
see Local Go veinment Act 188S (ol A 52 \ict c 41) s 100 applied b> the I ral 
Givornment Act 1891 (56 & oi Vict c 73) s 75 As to assistcnt ovcibeois 
Bee title PooE Law 

(m) Local Government Act 1894 (66 & 67 Vict o 73) s 81 (u) 

(n) Ibid ,s 81 (7) see title PuBUO Authoritibs and Public OiiicPRs 

(o; See p 274 ante 

(p) Seepp 276 277 ante The General Order applicable is that of 23rd March 
1891 whico with the difference mentioned m the text is practically identical 
With the order of even date relating to urban duitnet councils (see note (a)^ p 276, 
ante) Other orders relating to medical officeie of health in rural di^nots are 
dated 11th November 1872 11th and ISth March 1880 (applicable where part of 
the salary was payable out of moneys voted by Parlmmeut) and 12th MuiUi, 

1880 (applicable where no such payments were to be made) 

(g) General Order, 1891 (Eural xhetriots), art 3 
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(▼) Alteration of Arm 

699 The Local Govermaent Boaid 'was empoweied by the Pabbfl 
Health Act 1875 (r), to alter local government areas generally (*), 
and by provision^ order to constitute any rural distnct or paldi 
thereof as a local government district either on its own initiative (G 
or in pursuance of a resolution of owners and ratepayers (a) but 
this power has not been eiceicised since the Local Government 
Act 1888 (6), conferred wide powers for the same purpose on county 
councils c), and the latter provisions have in practice superseded, 
if they have not impliedly repealed the earlier proMSions 

700 A rural distnct council may, by resolution approved by the 
Local Government Board, constitute a portion of its area as a special 
drainage district fcr the purpose of chargmg thereon exclusively 
the expenses of sewerage water supply, or of other works, which 
by the Public Health Acts (d) are or bj order of the Board may 
be, declaied to be special expenses Such area thereupon becomes 
a separate contributory place (e) 

Sub Sect 2 — Proceedings of Council and Committees 

(i ) ^f€etvngs 

701 The meetings and proceedings of the lural district council 
including committees are regulated in the same way as those of 
urban district councils other than boioughs (/) 

The council is entitled to use, foi the purpose of its meetings 
and pioceedings the boaid room and offices of any board of 
guardians for t^he union comprising its district at all reasonable 
iiouis and the reasonableness of hours is a question to be deter 
mined by the Local Government Boaid in case of difference {g) 

(ii) Inspection of D) uments 

702 E\ery parochial elector of a parish m a rural distnct 
may at all reasonable times without payment inspect and take 
copies of and extracts from, all books accounts and documents 
belonging to or under the control of, the district council of the' 
distnct (h) 


(r) 38 & 39 Vict o 55 
(«) Ibid. 68 270 27o 
it) Ibid 8 271 

(a) Ibid s 272 

(b) 61 &52 Victc 41 

(c) Ibid s 67 and see p 3/7 post 

(a) See j,enerally title Public Health and Locat AnifiNiSTitATiON 
(c) Public Health Act 18 /o (38 & 39 \iot a o5) a 277 and as to coutnbii« 
tory places see p 336 post see also titles Sewers and Drains WaUbb 
SURPLTl 

(/) Local (hfmxaent Act 1894 (66 & 67 Viot c 73) e 69(1) and see 
pp 2/8 et sea ants Inspectors of the Local Government Board may attend 
(Public Health Act, 1W6 (38 A 39 Vict 56) s 206) 

(gr) Local Goveitnttent Act 1894 (66 & 57 Vict o 73) s 69 (3) 

^ ^ ^ Ai on District Coined ^ pn/i^ Thortd&n 

IW, ^ Rural Ceunaf [1911] 2K B 466, * t 

Coun il lEkn parte Sitttmt {1897) 71 Ii 1 589, 
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(m ) Fmauct 
(a) Fxji^nse^ 

70S The expenses ineuired by a rural district council are either 
general expenses, special expenses, private improvement expenses 
or those which by the statute under which thej are incurred, are 
expressly made payable by the owners or occupiers in respect of 
whose piopeity the expenses are incurred and in such cases they 
are recoverable m the special manner prescribed by the statute (t) 


Sl«*>ti 

TheRundf- 

District 

Kfnds of 
expenses* 


704 Geneial expenses are those which are not diiectly charge General 
able on owners and occupiers {K) but are the expenses of the expense* 
establishment and oflSceis of the council including compensation 
payable to existing ofhceis (Z), those in respect of disinfection and 
of the conveyance of infected persons (w), high\vay expenses (w) 
and all such other expenses as are not made special expenses by 
statute or by order of the Local Government Board (o) 

General expenses are paid out of a common fund raised out of 
the poor rate of the parishes accoiding to the rateable value of each 
contributory place (p) 


705 Special expenses are those which are determined by statute Special 
to be such and the expenses of the constiuction maintenance 
and cleansing of sewers in a contributory place the expenses of 
providing and maintaining a watei supply in a contiibutory place 
so far as they are not defrayed out of water rates oi rents under the 
Public Health ActB(g) the expenses and charges aiising from and 
incidental to the possession of property transferied to the luial 
authoritj in tiust tor any contributory place all other expenses in 
or in respect of any contiibutory place in the council s district 
which are determined by order pf the Local Government Boaid to 
be special expenses (0 Ihese expenses are a separate charge on 
each contributory place (s) 


706 Contributoiy places consist of every parish not having any Oontribn 
part of its area within a special drainage district or an urban toiypUcen. 
district every special drainage district where a parish is wholly 
in a rural district and partly within a special drainage district, such 
part of it as is not within a special diainage district , where a 


(•) Fubho Health Act 187t> (38 A 39 Vict « 55) s. 229 ihc provisions of 
the Act relating to expenses aie made applicable to rural district councils 
(I ocal Government Act 1894 (ij 6 & 57 Viot c. 73)8Lia> 29) 

(it) See for example the Public Health Act 18 1 5^38 A 39 Vict c 45) ss 23 
98 and title PuBWO Hbalih and Local AnMimsTi^ATioN 
(i) Local Government Act 1894 (6fi A 57 ViCt c 73) s 81 {<) see title 
Public Authorxtibs and Pubuc Officssrs 

(m) See title Public Health and Local Administration 

(n) Local Government Act 1894 (56 & 57 Vict c <3) s 29 and see, 

title Highways Streets, and Bridges, YoL XVI p 126 
o) Public Health Act 1875 (38 A 39 Yict o 5o) a ^29 
>) Ihtd 

] ^ generally title Public Hbai@ ai^B^LooaX ADMiNism'iSWt 
(r) Pubho Healm Act 1875 (38 A ^ Yict e. 51^), As to oontiifbvi;tory |»biccs, 
frnjkm, the text 
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{jarisli IS partly within an nrban district, such part of it as is Dot 
within the urban district or within a special drainage district (t) 

707 Expenses under the Local Government Act, 1894 («), 
determined by the Board to be special expenses and a separate 
chaige on a contributory place which would if not so separately 
charged be raised as general expenses, may by diiection of the 
Boaid be raised in the same way as general expenses (t) 

708 The expenses of sewers, water supply, or any other work 
for the common benefit of any two or more contubutory places 
may be apportioned betw^een the places by the council jn such 
proportions as the council thinks just, and the apportionment to 
each place is deemed to be the special expenses incurred in respect 
of each place An appeal lies from the apportionment to the Local 
Government Board whose decision by order is final (n ) 

709 The council obtains payment from the contributory places 
in its district by issuing its precept to the o\erseeis of each such 
place Separate precepts should be issued in respect of general and 
bpecial expenses or if one precept be issued including both kinds 
of expenses the council must make general and special expenses 
sepal ate items (a) 

710 Certain expenses incurred by the council are declared by 
statute to be, or to be deemed to be, private improvement expenses 
whilst others may be declared to be such by the council under 
statutory sanction Of the former is the proportion of increased 
value owing to the demolition of obstructive buildings under the 
Housing of the Working Classes Act, 1890(6) Of the latter are 
those incurred in enforcing the drainage of undrained houses and 
making new sewers for the purpose (c) , in requirinjg proper pro 
vision of sanitary conveniences (d ) , in remedying nuisances in 
drains and private sanitary conveniences (c) in providing a proper 
water supply to houses in certain cases (/) , in compelhng the 


(<) Public Health Act 1875 (38 & 39 Yict a 65} a 229 As to special 
drainage districts see title Sewbrs and Dbains 

(а) 66 & 67 Vict c 73 

(v) Ihtd 8 29 

(w) Public Health Act 1876 (38 & 39 Viot c 55) s 229 The appeal must 
be mode within twenty one days of the apportionment, by way of memoiial 
stating the grounds of complaint (ibtd ) 

(o) I^ibhc Health Act 1876 (38 & 39 Viot c 56) s 230 which also deals 
with cases in which a contributory place or a parish is part of a parish oi 
contributory place and with the application of surplus left m the hands, of 
overseers See tbtd a 231 as to enforcing payment and see It v Fox Lx 
parte I fym^ton 8t Mary Rural District C<mnc%l {W)%) 72 J P 331 

(б) 53 & 54 Vict 0 . 70, s 38 (8), see title ^blio Health and Local 
Administration 

(c) Public Health Act 1875 (38 d; 39 Viot o 55) s 23, see title Sewers 
AM) Drains 

id) a. ^ see title Public Health and Local ADMiNiarttATiON 

(c) Pubho Health Act 1876 (38 d; 39 Vict c 56) s 41 , see titles Ptmuo 
Health and LociAb Administration , Sewers and Drains 

O) Public Health Act 18/o (38 & 89 Viot. c 55) s. 62 Pubho Heattb 
(IVW) Act, im ♦ a Vict; e^ 25 }, •. a, see htU Wawie Sumi. 
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sewfirtng etc of private streets when the council has for this ssot a ‘ 
purpose the powers of an mban district council (^) The Rorat 

These expenses are paid by making and levying a private improve Dlstiict. 
ment rate in the same way and subject to the same statutory pny*^ 
provisions as an urban district council may make and levy such improreiiMnt 

rate (A) rate 

711 The rural distiict council has the same ^ower as is ^x[^diifl68or 
possessed by urban councils of paying as geneial e\pendcs the ‘Attending 
cost of attendance at meetings of similar bodies foi the pui pose of 
discussing matters of public health and local government (t) and 

a similar order of the Local Government Board regulates the 
matter (,;) 

(b) Borrowing lowers 

712 The council has the like powers of borrowing under the under PabUc 
Public Health \ct 1875 (/c) as aie specified as being competent to Health Acu, 
an uiban distiict council irid subject to the like terms and 

li gulations (0 

The loans are raised on the credit of the common fund out of 
\ihich geneial expenses are payable or on the credit of any i ite or 
rates out ot which special expenses are payable according as the 
loan 18 required for general or special expenses Payment of the 
piincipal and interest may be secured by a mortgage of °ueh fund 
or rates, as the case may be {in) 

(c) Accounts 

713 The accounts of the council and of its committees and Ho\^ kept and 
officers are to be made up half yeaily to the Slst Maich and the 

30th Septembei in such foim as the Local Government Boaid 
prescribes (n) 

The books and accounts to be kept under the general older 
of the Local Government Boaid (o), aie the same as in the case of 
urban councils (p) The provision as to the annual lepoit to be 
made to the Local Government Board by uiban councils also 
applies, except as to the newspapei advertisement (q) 

(d) Audit 

714 The accounts are audited by a distiict auditor, and the audit How mede 
must be half yearlj Subject to this and to the light of the Local 

(p) PablicEealth Act lS7o (J8 A 39 Vict c 6o) b 160 
(A) Ihd s 232 

(i) Public Health and I ocal Government Conferences Act 1886 (48 & 49 
Vict 0 22) s 3 

{j ) General Order 28th December 1896 Its terms are practically identical 
with the Oi-der of 11th May 1691 apphcible to urban councils see note (o), 
p 282 ante 

(A) bee generally title Public Health avd Local AnMiNi'^rRATiON 
f See p 282 a^ite 

{m) Pubhc Health Act 1876 (38 & 39 Vict c 66), s 233 see note (e) p 282 

(n) Lical Government Act 1894 (o6 & 67 Vict o *3) s 58 (1) (2) As tO 
the right of inspection see p 286 atUe 
fo) General Order 22nd march 1^80 
(p) 8ee p 283 ante 

Iq) Fubllv. Health Act, 187S (38 & 39 Yut o 88), « 206, and twe 283, a> U, 
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Obvernment Board to make rules modifying enactments as to 
publication of notice of the audit and of the abstiact of accounts 
and the report of the auditor, the enactments relating to audit by 
district auditors of accounts of urban sanitajj authorities and their 
ofScers, and to all matters incidental thereto and consequential 
thereon, applj (r) 

Sub Sect 3 — Umon of Ihetnets 

715 Eural district councils may apply to the Local Government 
Board to unite districts or contributory places for certain purposes 
of the Public Health Actg (s) and also for the purpose of appointing 
medical officers of health (0 

Iwo or more councils may combine for common purposes likely 
to be beneficial to them (u) 

Sub Sect 4 — Enforcement of DuUee 

716 The pioceedings for compelling urban district councils to 
perform then duties under the Public Health Acts (r) are available 
also in the case of defaulting rural distiict councils (a), or upon a 
complaint made b> a paiish council of failure on the pait of the 
luial district council in any of the abo\e matteis (6) and in mam 
taming and repairing highways the county council may exeicise 
powers similar to those of the Local Government Board (t) and 
appoint someone to peiform the duties (rf) 

717 Special provisions aie also made to deal vith the default of 
the council m matters relating to allotments (e) factories and work 
shops (/■), housing of the ivoikmg classes nuisances (/i), rights 
of way (i), repair of highways (A) and lemoval of house refuse (Z) 

(r) Local Government Act 1894 (56 & 57 Vict c 73) s 58 f5) (3) As to the 
udit oi accounts of an uiban sanitaiy authoiity under suck enactments see 
p 284 ante As to district auditors see p 284 ante As to the report oi 
the auditor and the publication of the financial abstinct and other iniorma 
tion relating thereto see Order of the Local Government Board as to Audit of 
Accounts of Eural Distnct Councils Parish Councils and Joint Committees 
20th May 189o 

(«) Puolio Health Act 1875 (38 & 39 Viot c 55) s 2^9 As to the Public 
Health Acts generally see title Public Health and Local Auministbatioh 

i <) Public Health Act 18^5(38 & 39 Yict o 55) s 286 and seep 291 anfe 
u) PubLc Health Act 1875 (38 A 39 Yict o 55) s 285 and see p 291 ante 
y) See generally title PuBiic Heatth and Local Administration 
See p 3 i 5 poet 
h) See p 249 ante 

V) I e under the Public Health Act 1875 (18 & 39 Yict c 66) s 299 
d) Local Government Act 1894(56 A 6i Vict c 73) s 16(1) (2) and see 
p 375 poet 

(«) See title Allotmenis 'Vol I p 361 
U ) See title PajOTorieb and Shops Yol XTY p 455 
See title Pubuo Health and Local Administration 
(A) Pubhc Act, 18/o (38 A 39 Vict c 5o) s 106 and see titte 

Nuisamcb 

(*) See title BWanrATS Strebts atoBeidok* Vol XVI, p 16J 
miind p.ia8 

{1} Pubbe SeeUii Aet, 1875 (38 ft 89 Viot o 55) ■ 43 uft eee title POBUO 
JUALTS AHS A&lOMeTBATIOir , 
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Shot 7 — Joint Boatd for United Dietncte 

718 On the application of the councils of urban or rural djs 
foicts the Local Government Board may by provisional order (m) forUdted 
direct rural districts or parts to be formed into a united district for 

all or any of the followmg purposes — (i ) the procuring of a common _ 
supply of water , (ii ) the making of a main sewer or the carrying ofunSed* 
into effect of a system of sewerage for the use of all such districts dwtnct 
or contributory places (iii ) any other purposes of the Pubhc Health 
Acts (n), including joint boards as port sanitary authorities (o) 

The costs, charges and expenses of and incidental to the formation kTp«T.... 
of the united district are a hrst charge on the rates leviable in the 
district (,p) 

719 The united district is go\erned by a jomt ooard consisting ooTetmag 
of such ex officio members and of such number of elective members body 

as the provisional order determines The board is a body corporate 
by a name determined by the provisional order having perpetual 
succession and a common seal and it may hold lands for the 
purposes of its constitution without licence in mortmain {q) 

720 Upon the joint board being so constituted the local Effect of 
authorities having jurisdiction in the component district or contii conetitutian 
butory places cease to exercise therein any powers or to perform 

any duties oi to be subject to any liabilities or obhgations which 
come within the province of the joint board but the latter may 
delegate to such authorities the exercise of any of its powers or the 
performance of any of its duties (r) 

72L Statutory provisions regulate the meetings and pio viscel 
ceedings of the joint board («), expenses (0 payment of contri laneom 
butions (a), t^e enforcement of such payment (6) borrowing (c) 
and the protection of the board and its officers from personal 
liability (d) 


tad 
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Joint 


(m) For the contents of the order see the Public Health Act 1876 (38 & 39 
Vict c 65) 8 281 

(n) Pubho Health Act 1876(38 & 39 Yiot c 66) s 279 Joint boards exist 
mg in 1876 weie preserved (ihtd s 326) As to piovxbional orders bee titles 
Pabliambnt Publio Health and Local Administration As to sewerage 
see title Sewers and Drains As to water supply see title Water Supply 

(o) Public Health Act 1876 (38 & 39 Viot c 66) s 287 and see p 292 ante 
Ab to the power of the Board to create united districts in the ease of mam 
sewerage districts existing before 18 1 5 see the Publio Health Aot 1876 (38 & 39 
Viot 0 66) B 323) 

(p) Ihd B 279 

\q) Public Health Act 1876 (38 & 39 Yict o. 65 ) s 280 and see title 

riw AWITTlTfl Vnl TV « 1 ^7 

(r) Pubho Health Zot l&7o (38 & 39 Yiot c 5«) b 281 
(«) Tbtd a 282 Sched I 

m Ihd a 283 and see Darenth Main ValUy Sewerage Board v Hartford 
Ua/ta Ouardtane (1887) 19 a B D 270 
(a) Pubho Health Act, 187t (38 A 39 Yiot o do) a 2M 
Mjhd. a 292 
(f) Ihd a 244 
(4 Ihd a 
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722 The term county is here used as meaning the admmui 
tiative county, or that area mapped out for local government, 
for which a county council is elected for administrative and financial 
purposes When so used it does not include a county borough, 
unless expressly mentioned (e) 

The area of the admimstiative county is in many instances con 
teiminous with the geographical county or shue but some of the 
larger counties or shires have been divided into two or more areas, 
each of which is an administrative county of itself (/) 

Sub Sect 2. — The County Council 


(i) In General 

Incorporation 723 The county council 18 a body corporate by the name of 
nnd Its effects county council with the addition of the name ot its admiinstra 

tive county (jj) It has perpetual succession and a common seal 
and may acquire and hold land for the purposes of its constitution 
without licence in mortmain (h) 


Description. 


Distinguish 
ing charac- 
teiistics 


(ii } ConaUtutwn 

724 The county council consists of a chairman aldermen and 
councillors, and as regards constitution election tenure of ofiice 
conduct of proceedings, officers and membeis, is subject to the law 
aheady stated as respects a borough divided into wards (i), with the 
exceptions and modifications now to be mentioned 
A person elected as a member is not liable to pay a fine on 
non acceptance of the office when bis consent to nomination was 
not previously obtained (k) an election of a county councillor to 


(e) Local Goveinment Act 1888 (ol & 62 Vict c 41) fl 100 
V / ) For the administratiye county of London eee titles ELECTIO^S Yol XII 
pp $93 397 Mltkofolis As to county boundaries and their alteration see 
I ocal Government Act 1888 (ol A 62 Vict c 41) ss 60 — 63 as to electoral 
diTi ions of counties see thd ss 2 61 75 100 title Elect ions Yol XII 


pp 194 note (/ ) 356 et seq As to county court districts eee title County 
Courts Yol \^I pp ^Wetaeq 

(a) The incorpoiation does not extend the liabilities of the council so that 
liamlities aiismg from a tiansfer of property etc from the justices to the council 
aie subject to ^he same restrictions as at&ched m the hands of the justices 
see Local Government Act 1888 (ol & 52 Vict c 41) s 64 and Salford Cor 
•pctraiion v lanrashite County Council (1890) 25 Q B D 384 0 A The 
ciunty council succeeded to all the duties and liabilities which were formeily 
unposed on the inhabitants of the county and wherever any enactment requiies 
or authorises land to be conveyed or granted to or any contract or agreement 
to be made in the name of the clerk of the peace or the justices or others on 
behalf of the county or quaiter sessions the conveyance grant contxact or 
agreement is now made to or with the council itself (Local Government Act 
1888 (61 S. j 2 Viet c 41) s ^9(2) (3)) 

(A) Ibid a 79(1) and see title Charities Yol lY p 137 

(t) Local Govermnent Act 1888 (51 & 52 Vict o 41) ea 1 2 (1) and s 75 
which applies with znodiffcatioiis the provisions of the Municipal Corporations 
Act 1682 (4t> & 46 Yict o 60) lelatmg to these subjects and see pp 302 at aw 
ante 


(k) Local Govefnment Act 1888 (61 & 62 Yict c 41) a 76 (16) (c) The 
pmvisions relating to application ol fines penalties and forfeitures recoves^ 
aU# in a sunuoaty oxe also not applicable {%hd s. 75 (16) (a) }. 
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fill a casual vacancy need not be held when the vacancy occurs 
Ritfain SIX months before the oidinary day of retirement of county 
councillors (1) the declaration on acceptance of ofiice may be made 
at any time within three months after notice of the election and 
may be made before any justice of the peace or commissioner for 
oaths (m) 

(m ) Coimctllors 

725 The councillois are called county councillors ( 7 ?) Their 
number is determined from time to time by the Local Goveinment 
Board, as well as then apportionment between each of the non 
county boi oughs in the county having suflicient population to return 
one councilloi and the lest of the county ( 0 ) 

The qualifications and disqualifications of a county councillor 
aie the same as those of a borough councilloi (p) with ceitain 
modifications ( 7 ) 

(iv ) AMej men 

726 The aldeimen are called county aldeimen fa) Then teira 
of oflice qualification, and disqualification are the same as those 
of borough aldermen including the extension of the privilege to 
women (h) subject to the modifications above refened to in the 
case of county councillois (c) The> are elected at the first quaiteily 
meeting after the election of the new council {d) 

(v ) Chairman 

727 The head of the council is stjled the chan man (e) He is 

elected at the first quarterly meeting (/) to serve for a yeai, or until 


(/) County Councils (Elections) Act 1891 (54 A 55 Vict c 68) s 1 (4) 

(ri) Ibid s 5 As to the exemption from compulsoiy service see p 297 
ante 

(w) Local Government Act 1888 f51 A 62 Vict c 41) s 2 (2) (c) As to the 
date and peiiod of seivice mode of election and the persons entitled to vote see 
title ELELTIO^s Vol XII pp 366 etseq s-nd I ocal Government 15SS(^1 
& 62 Vict c 41) 8S 2 (2) (d) 104(1) The date of then ict»reinent is feth 
March v^hen the new council comes into office (County Councils (Llection ) 
Act 1891 (54 A 65 Vict c OS) s 1 (2) ) 

( 0 ) Local Government Act 1888 (61 & 62 Vict c 41) s 2 (3^ (a) As to the 
power of altering the number of county councUlorb and electoral divisions in 
a county seep 3(4 poef 

(р) Local Government Act 188S (al & 52 Vict c 41) ss 2 (1) (6 s^e 

p 502 ante 

(y) ior these see I ocal Gkiveinmeiit Act 1888 (t^l & i2 Vut c 41) 2 (2) 

(4) (b) 5 (7) 75 (12) (14) Countv Councils (riections) Act 1S91 (#1 C io 
Vict 0 68) 8 6 Highwaj 8 nnd Bridges Aot 1891 (64 A 65 Vict c 03) s 5 

(a) Local Gkivernment Act 1888 (61 & 62 Vict c 41) s 2 (2) (c) 

(b) Qualification of Women (County and Borough Councils) Act 190 < (7 
Idw 7 c 33) 

(с) Local Government Act 1888 (61 & 52 Vict c 41) ss 2 (1) 7 j see 

note(^f) supra As to their election see title Elections Vol XII p 361 The 
first half of the county aldermen letired m March 1892 (Local Government 
Act 1888 (51 & 52 Vict c 41) s 104(2)} and the second halt in March 1895 
(ibtd B 104(3)) 

(d) See p 34 ^ prst 

Ixieal Goveinment Act 1888 (61 & 52 Vict* c 41) 0 2 (a) (a)* 

(/) p 347 2 ost 
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luR Bnceessor shall have been duly installed, and is chosen from 
among the county aldermen, including the outgoing aldermen, or 
county councillors or persons qualified to be such (^) 

He possesses no social precedence m the area of his jurisdiction (A) , 
but it a man, by virtue of his office is a justice of the peace (t) 

He has power to convene meetings of the council, and, when 
present is the chairman thereof with a second or casting vote (&) , 
and he has also a casting vote at the election of an alderman (J) 


(vi ) Vice Chairman 

728 The council may appoint a member to be a vice chair 
man (m) 

Sub Seoi 3 — Officers 


(i) In General 

729 The chief officers of the count} aie the clerk of the peace 
and of the county council and his deputy the tieasurer, the sur 
veyor the medical officer of health («) and the coioner (o) other 
officers may and in some cases must be appointed under special 
statutes ( p) and bej ond these the council may appoint such officers 
as may be necessarj or discontinue such as are no longer requiied (q) 

730 The remuneration of all officers appointed by the county 
council 18 determined by the council and such officers are under 
the same obligations as to giving security and as to accounting for 
all matters committed to their charge as are officers appointed by 
a boiough council (r) 


{q) Municipal Corporations Act 18»2 (45 A 46 Vict c 50) s 15 (1) — (3) 
applied by Local Government Act 1S88 (51 & 52 Vict c 41) s 75 
(4) Local Government Act 1888(51 & 62 Vict o 41) s 75 (16) (b) expressly 
excluding the Municipal Corporations Aot 1882 (45 & 46 Vict c 50) s 15 (5) 
compare as to mayors p 309 ante and fuithei as to the chaiiman see title 
Eleotionb Vol Xn pp 359— 361 

(i) Local Government Act 1888 (51 A 62 Vict c 41) s 2 (6) (b) Quail 
fication of Women (County and Borough Councils) Act 1907 (7 Edw 7 o 33) 
si As to the oaths required of justices, see title Magistrates p 539 poet 
(k) Municipal Corporations Act 1882 (45 A 46 \ict c 50) Sched II (3) 
(9) and (11) applied bj the Local Government Act 1888 (51 A 52 Vict o 41) 
8 75 see further as to proceedings p 347 poet 
(t) Municipal Corporahons Act 1882 (4o & 4b Vict c 50) s 60 (6) as atuended 
by the Munioip^ Corporations Act 1910 {10 Edw 7 & 1 Geo 5 o 19) s 1 (2) 
applied by the Local Goveinment Aot 1888 (61 & 52 Vict o 41) s 75 
fm) Local Government Act 18S8(ol A o2 Vict c 41) s 2 (6) see further 
title Eleotionb Vol XII p 360 and see especially tbid note (c) 

n) Seepp 343 — 34 i post 

o) See title Coroners Vol VIII p 212 
|p) See p 347, poet 

Municipal Oor|>orations Act 1882 (4o A 46 Vict c 50) s 19 applied 
by the Local Government Act 1888 (51 A 62 Vict o 41) s 75 For the 
position of officers transfened to the county council m 1888 eee tb/d ss 118 
119 120 and top compensation for loss of office see title Public AuTHOBirfEl 
AND Public All peisons serving under the council are agents witbin 

the meaning of Previ^ntion of Corruption Act 1906 (0 Edw 7 e 34) 

0 1 (3) and seO htlo Criminal Law and rHOOsnuKE Vol iX p. 710 
(r) MunimpaJ Corporations Aot 1882 (45 A 46 Vict o 50) ss 20, 21, applied 
by the Local GjsVWMent Act 1888 (51 A 62 Viot c 41) a 75 Aa fc fhe 
remuneration owka of the peace see title HAGietiutEE RB to egiatuig 
offices^ 0/e netg 0tpra and as to bomugh officers, see p 3U ante* 
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731 Paid officials in the permanent employment of the county finer ^ 

council who are reqmred to devote their whole time to such employ The 
ment are not eligible to serve m Parliament (i») County 

(ii ) Clerk of the Peace and of the County Council Ineligibility 

732 Subject to special provisions affecting certain counties the 
clerk of the peace of the county is also clerk of the couiitj council (0 

He is appointed and is removable by the standing joint committee 
of the county council and the quarter sessions (a) 

783 Subject to the provisions of any §cheme or oider {h) winch Dutiee. 
may deal with his powers and duties (c) the clerk of the peace has 
charge of and is responsible for the records and documents of the 
county subject to any directions of the custos iotuloium{d) or 
quai ter sessions or the county council (c) Returns and information 
required by either House of Parliament to be sent to the Secretary 
Of State 01 Local Government Board must be made and furnished 
by him (/) He is under the same obligation as the town clerk of Refunw 
a borough to make financial returns each jear to the liocal 
Government Board (g) 

If the office of clerii. of the peace becomes vacant the existing Temporary 
deputy or if there be no such deputy oi none willing to act an> vacancj m 
person appointed by the county council may act temporarily in the 
office until a person is duly appointed to fill the vacancy and while 
so acting IS m the same position as to remuneration scope of 
powers and duties and otherwise as the cleric whose place he falls 
but his power so to act is limited to a peiiod of six months from the 
ocouirence of the vacancy Qi) 


(aj Local Government Act 1888 (ol & 52 Vict c 41) s 8»1 (13) 

(I) As to the clerk of the peace generally see title Ma^oistrates pp 624 
et aea post 

(o) Local Govemment Act 1888 (61 A 52 Viot c 41) s 83 (2) 

(5) I e made under the Local Government Act 18b8 (51 & 52 Yict o 41) 
B o9 

(c) Local Government Act 1888 (ol & 62 Viotjo 41) s 59^| ( ^ ^ 


derk s duties with regard to elections see title Elections 
et eeq 

{a) This officer is the pnncipal justice of the peace and civil officer of the 
county and keeper of its records He was originally appointed by the Lord 
Chancellor and subsequently by the Crown (stat (1545) 37 Hen 8 o I s 1 
repealed by stat (1549) 3 i 4 Edw 6 o 1, but confirmed by stat (1689) 1 
'mil &Mar 0 21 s 3) He formerly sj^mted the clerk ol the peace (ibid 
SB 4 Penalties were imposed upon the cuitos rottdorum who sold or received 

gratuities and upon Uie derk of the peace who purdiased or gave such gratuities 
as a consideration for appointment to the office {ibtd s 7) and see further title 
IdAOXSTRATBS p 624, post The derk of the peace acts as the deputy of the cuetos 
fotulorum m the matter of keepmg the reoow and documents of the county 
(e) Local Gkivernment Act 1888 (51 & 52 Vioh C* 41) s 83 (3) As to such 
documents as were the records of or were m the custody of the quarter sesaionB 
in 1888 see tbtd a 64 (1) (a) 

(/) Ibid B 83 (12) It u the duty ol the county council to cause its 
dedc or other officer to make these returns (tbtd ) 
fo) Mumoipal Ooiporations Act, 1882 146 A i6 Tioi o 50) s 28 (51 A 
52 Yid 0 41) applied to county councils oy the Local Government Aet» 1888 
451 ft 52 ^ ^ 

75} Aeeorders, Stipendiary Mag^trates,. and CSexks ol the Peace 1906 
7,0 46), s 1(2) (3) 
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SJtoT 8 ^Php chairman also has powtr where there is no clerk to th« 
The Council and no deputj or if both aie me ipable of acting to appoint 

Ceontjr a person to tike the place of the clerk in respect of any acts autho- 

' used or requued to be done by or with respect to the clerk (t) 

(m ) Deputy Clerk 

Aiipointnient 734 A deputy cleik iniv be appointed by the Btandiiig joint 
committee (k) to hold ofi&ce duiiiig its pleasure and to act as dcik 
dining the illne«^s or al)sence of the clerk ot the peace or in the 
event of his death, or in such other case as the committee maj 
deteimine When so aftting the deputy has all t le poweis and 
capacities of the cleik of the j^eace or cleik ot the council (Z) 

(iv ) County Treasurtr 

Appointment 735 The appointment removal and deteiniination of the salary 
•aUry etc ot the k,ounty tiea'^uiei aie vested m the counfc\ council (m) which 
deals with such mattcis under the enicfcments loiraerl^ existing (a), 
unless it rcsohes to idopt the piovisions of the Municipal Coij^oi \ 
lions Act 1882 (o) iclating to the tieasuier ot a municipal coipoi i 
tion which they are expressly empoweied to do(/>) and in this 
event the eailiti enactments aie superseded {q) Sailing such 
adoption the treasurer is appointed under the powus tornieil> 
possessed bj the justices in quarter sessions who could appoint and 
lemove the county treasmer at pleasuie, allowing him such leason 
able salary out of the county rate as they thought fat, and rcquiie 
him to give security for the proper discharge of his duties (/) 

Duiing the vacancy of the ofiice or the incapacity of the treasurer, 
acts lequued or authorised to be aune by or m respect of him can 

{i) Municipal CorporatioiiH Act 1882 (46 & 46 Vict c 60) s 43 applied by 
the I ocal GoYernmeiit Act 1888 (61 A u2 Vict c 41) s 1o 

(/) Deputies were formerly appointed and removed by the clerks of the 
peace themselves (stat (1689) 1 Will A Mar o 21) s 4) and clerks of the 
peace holding office on 13th August 1881 still retain that privilege (I ocal 
Government Act 1888 (61 & 52 Vict c 41 ) s 118 (1) ) except in the Duchy 
of Lancaster as to which see Local Government Act 1888 (ol A 62 Viot c 41) 
ss 8i (9) 118(0 In the event of a clerk haMng such power to appointor 
remove a deputy and bemg unable to do so by reason of illness absence or 
other caube the council may do so on his behalf and may assign a porfacoa of 
hiB salary or remuneration to such d^uty (Becorders Stipendiary MagifitxAteB 
and Clerks of the Peace Act 1906 (6 Edw 7 c 46) s 1(1)) 

(Z) Local Government Act 1888 (61 & 62 Viot c. 41) s 83(4) This pro 
vision IS without prejudice to the appointment of a deputy clerk for the 
purpose of a second court on the division of the court of quarter sessions 
for judicial busmess (i5uZ ) which power was exercisable by the clerk of the 
peace or his deputy under the Stipendiary Magistrates Act 1868 (21 & 22 Vict 
©,73) ss 9—11 see title Maqisihates p 626 post 

(m) Local Government Act 1888 (61 & o2 Vict a 41) s 3 (x) 

(n) See the text tn/ra 

(o) 46 A 46 Vust 0 . 60 s 18 as to which see p 313 ante This provisioii 
does not apply ualese the council so resolve 

{p) Local Goveniinent Act 1888 (61 A 62 Vict c 41) s 76 (16) (e) 

(g) Ibid 

Ir) County Bates Act 1738 (12 Geo 2 c 29) ss 6 11 County Bates Act 
jSjrf \ 3^0 61) s 17 ills salary was formerly fixed at A20 a yew 
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be performed by or m respect of any person appointed for that 
purpose by the chan man («) 

736 The treasurei must keep books of eutiies of all moneys 
received and pijments made in respect of the county rates and is 
required to deliver accounts upon oath if lequiied of all such 
receipts and payments distinguishing the particular uses to which 
the monej s have been applied together with proper vouchers for 
the same (i) All such accounts and vouchers are to be deposited 
with the clerk of the peace of the county fa) and to be open to 
inspection by the county councillors without fee oi reward (b) 
Upon the passing of his accounts by the county council the treasurer 
18 completely discharged (c) 

It IS the duty of the tieasu er to receive all payments made to the 
county fund and to make all payments thereout (d) 

The treasurer must obey the oideis of the court of quarter 
sessions oi of any justice or justices out of sessions for the pay 
ment of the costs of criminal pioceedings and of such other costs 
as they aie empoweied to order, and foi such puipose he or some 
other person on his behalf is to attend at everv court of quartet 
sessions (c) buch payments do not lequire the formalities of 
oidinaiy payments out of the county fund (/) 

The treasurer is under obligation to make certain financial returns 
to qnatter sessions boioughs in the county and also to county 
boroughs relating to the costs of criminal proceedings at the assizes 
in respect of oflenders committed for tiial horn the boroughs and 
also particulais as to expenditure out of the county late for general 
county purposes when the boroughs are liable to contribute to the 
county rate (g) 
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(a) This appears to be so from the Municipal Corporations Act 1882 (4-» t 46 
\itt c L»0) 8 43 'which is applied to county councils by the local Go\prn 
mtiit Act lb88 (oJ & 52 Vict c 41) s 75 
{t) County Hates Act l7o8 (12 Geo 2 o 29) s 7 He must keep separate 
affounts ot sums received by him in connection with the county police 
and such amounts when passed must be de^iositod with the othei (onntv 
documents (County Police Act 1819(2 &3'Vict c 93) s 23) and see title 
I OT ICF 

(fl) County Rates Act 1/38 (12 Geo 2 c 29) s 8 The statute also provided 
tRab the deposit might be msde with the town deik high bailif! or chief officer 
of any city town corporate or liberty {ihtd ) but such provision may now be 
roiected as obsolete so far as county accounts are concenied aa to cleiks of 
the peace and of the county councils see p 343 ante 
(h) County Bates Act 1738 (12 Geo 2 c 29) s 8 
r) Jbtd s 9 

(d) Local Government Act 1888 (51 & 52 Viet, c 41) s 80 (1) os to the 
county fund see further p 358 poet 

(«) Local Government Act 1888 (51 & 52 Vict c 41) a 67 As to the costs 
of oriminal prooeedmgs see title ObimikaIi Law and Fbogedtjre Yol IX 
pp 445 e< teq A justice may make an older on the treasurer to pay Ihe 
expenses of burying dead bodies cast up from the sea or from tidal or navigable 
WWX8, see title Burial and Cremation Yol HI , p 548 
(/) Local Government Act 1888 (51 & 52Yict o. 41) s 80(1), as to those 
formalities see p 358 post 

(a) Municipal Corpoiations Act 1882 (46 46 Vict c 60) s lo3 applied to 

eounty boroughs bv the Local QoVemxnei^t Act, 18$$ (51 ^ 62 Yv^ e 41), 
• 42(8) 
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Bmt 8 737 ihe treasurer 8 accounts are passed and his disofaai^ IB 

Tbs given by the county council as successors to the county qfuaftei? 

Ckrtitity sessions (h) The accounts are audited with the other accounts of 
tmsurers council (t) and mast be made up half yeaily to such dates as 
•oooanti the council, with the approval of the Local Government Board 
appoints (k) and after the audit of the accounts of the county 
council for the second half of each hnancial jear the treasurer must 
punt a full abstract of his accounts for that year(/) 


(v ) Cotmfy Surveyor 

Appoibtr 738 The countj surveyor is appointed by the county council as 

meat saUiy successor to the county quarter sessions His remuneration is paid 
by the county council and it has powei to remove him (w) Theie is 
no statute which governs his appointment or which confers the 
power of such appointment on any authoiity except in so far as 
justices were empoweied to appoint such suiveyors for the repair 
ot public bridges (n) and to allow them their reasonable costs 
and charges (o) 

Duties The duties of the surveyor have relation chiefly to mam roads, 

budges and other pioperty of the council (p) 


(ti ) Medical Officer of Health 

Nature of 739 A couuty council must appoint a medical ofticei of health 
appointment md may appoint more than one {q) He cannot be appointed 
foi a limited peiiod only though ^\ith the consent of the Local 
Go\ernment Bond tempoiaiy arrangements may be made for the 
performance of the duties of a medical ofheer of health and the 
pel son appointed under these temporary arrangements has the full 
powers of the medicai officei of health of the county (?) He is 
not removable without the consent of the Local Government 
Board (s) 


(4) Local GFoveinment Act 1888 (61 & 62 Vict c 41) s 3 (lu ) 

{%) Ibid fi 71 (i) and seep 363 post 

\k) Local Government Act 1888 (61 & 52 Vict c 41) s 71 applying the 
provisions of the Municipal Corporations Act 1682 (4o & 46 Yict c dO) 
88 26—28 to county councils If there be no such appointment the dates 
are to be those previously in use (Municipal Corporations Act 1882 (46 & 46 
Vict 0 iiO) 8. 26) See fmther as to accounts and audit p 362 poet 

(0 Muniapal Corporations Act 1882 (46 & 46 Vict c oO) s 27 (2) applied 
by the Local Government Act 1888 (ol A o2 Vict c 41) s il (’) 

{m) Local Government Act 1868 (51 & 52 Vict c 41) s 3 (x) 

(n) Statute of Bndges 1 o20 (22 Hen 8 c 6) ss 3 4 see title Hiohwats 
S iBBErs AND Bridges 'Vol XVL p 181 

(o) Statute of Bndges ld30 (22 Hen 8 o 6) s 6 

(p) See title Highways Streets and Bridges Vol XVI pp 196 

(?)' Local Government Act 1888(61 & o2 Vict o 41) s 17 as amended py 
the Housing Town planning etc Act 1909 (9 Edw 7 o 44) s 68 The power 
of county and disil?iet councib to arrange for a medical officer for the oounty to 
act for an urbeH or rural d strict is aboUsbed without prejudice to any 
arrangement existwg before the 3rd December. 1909 (Housing Town Bhmnuigt 
etc Act 1909 (9 8dW 7, c 44) 8 68 (3)), ^ 

(w)n%d s 68^) 
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740 The medical officer must possess the se^ quaUficatums 
as are stated to be required m the case of an urban district (t) He 
cannot engage in private practice, nor can he hold any other 
pubhc appointment without the express wntten consent of the 
Local Government Board (a) 
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741 The duties of the medical officer are such as are prescribed Dutiaa 
by general order (6) of the Local Government Board and such 
as are assigned by the county council (c) 


(\ix) other Oftcers 

742 In addition to the foregoing officers a council must Appoinffe&est 
appoint inspectors of weights and measures (d), public analysts (^), 
agricultural analysts and official samplers or may, in the case of such 
agricultural analysts and samplers concur with other councils in 
making a joint appointment ( f) It may if thought fit appoint 
inspectors for the proper execution of the statutes i elating to the 
hours of employment in shops ig) 


Sub Sect 4 — Prtceedtnge 
(i ) Of the Council 

743 The meetings and proceedings of the county council are BeRulatioiu 
regulated and governed m the same way as those of a borough astomeetint^ 
council (A) with certain modifications — namely (i ) that the first 
quarterly meeting of a newly elected council is held on the 16th 
March or such other day within ten days after the ordinarv day of 
retirement of county councillors as the council may fix (i) (ii ) that 
the first quarteily meeting in any year not being the year 
for the election of the council may be held on such day in 
March April or May as the cdnncil may determine (k) (iii ) that 
the county cofincil may fix the hour of the quarterly meeting (I) 

(iv ) that the quorum of the council is one fourth instead of one 


(() I ocal Goyernment Act 1888 (ol A 62 Vict o 41) « 18 and see p 276 
ante 

J a) Housing Town Planning etc Act 1909 (9 Edw 7 c 44) s 68 (7) 

h) The general order must be communicated to the county council and laid 
'ore Parliament as soon as possible If an address is within a period of 
twenty one davs presented by either House to Hia Majesty praying that the 
order may be annulled His Majesty in Council may annul the order and it 
thereupon becomes void but without prejudice to the validity of anything 
previously done under it {%bid s 68 (8) J 
(c) Ih%d 8 68 (2) For the purpose of such duties he has the same power of 
entry on pi emises as are possessed by a medical officer of health of a district 
(ifttd 8,68 (4))! 

(d) See title weiobts and Measures 
U) See title Food and Druos Vol XV pp 8 sey 
{/) See title Aobioulturb Vol I pp 287 289 
ig) See title Faotorxes and Shops Vol XIV , p 628 
m tjocal Government Act 1888 (61 d. o2 Vict. c, 41) s as to borough 
eaau^ meetings see p 314 ante 

(t) Oottuty Councils (Eleotioos) Act, 1891 {64 d 86 Vict c 68) s, 1 (3) 

Ik) County Councils (Elections) Amendment Act^ 1900 (63 & 64 Viet o 11) 

** Comily Councils (Elections) Act 1891 (64 & 66 Vmt c 68), s I 
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^CAL GOVJiiUKOT 

'^ird of the whole number as m the case of a borough council (tn) , 
<v ) that the meetings maj be held at any place, either within or 
without the county as the council may determine (n) 

744 Ihe county councillorsofalargerquai ter sessions boiough(e) 
cannot act oi \ote on arij question lelating to matters in\olving ex 
pendituie on account of which the paiishes in tiie boiough are not 
liable to be assessed equally with the rest of the county to county 
contributions (p) nor may a merribei of the council nor of a com 
mittee of the council, vote upon any resolution oi question proposed 
or arising in lelafcion to unhealthy areas or unbeiltliy dwelling 
houbes under the statutes lelating to the housing of the woiking 
classes if the zesolution or question aftects a house building, or 
land in which he is beneficnllv inteiested( 5 ) 

746 It would seem that the ratepayers much less the general 
public cannot claim an absolute light to admission to the meetings 
without the council s consent etpiess or implied (/) 

(ii ) Oy the Cammiiieea 
(a) Cl tier tie Local Goiernment Act 18S8 

746 Every county council (o) must appoint a finance com 
mittee to regulate and control the county tiiiances (jb), and other 
committees may be appointed for such purposes as the council deems 
advisable (c) including the exercise of any tiansfeiied poweis other 
than those of raising money by rate or loan (d) 

747 The council may pro\ ide for the quoi um, proceedings, area of 
authority and place of meeting (e) of a committee but Subject thereto 
the committee may regulate its own proceedings, quotum, and place 


(m) I ocal Goyemment Act 1888 (ol & Vict c 41) b 76 (16) 

(,) Jbiii s 7o(21) 

? >) As to thebe see p 3t2 pest 

(jj) T ocal Ooveinnient Act 1SS8(51 K, >'>^lct c 41) s {(A 
(ry) HouBUQg of the 'V^orkiiig Clas ts Act IS^O ( K. ol Vict c 0) s 85 (1) 
p©uaJt\ £dO but the vote does not invalid ito the pioctedings {tbtd s 85 (^) ) 
(r) hee Tenby Ccrporatmi \ Mason [1%8] 1 Ch 4o7 C A Jarrell v ^ovler 
(18h) 20 P D 215 219 0 A Fittard v Ohier [1591] 1 Q B 4<4 4< 
t A and Roml Aqnanvm and Summer and b mtei Garden Society v 
larlxnam [1892] 1 Q B 431 0 A As to admission of Frets representatives, 
see title Phess and Printing 

(a) This provision ot the T ocal Government Act 1888 (ol A u2\ict c 41) 
does not apply to count} boroughs {xhtd b 80(6)) Ihey are otheiwise 
pjovided for see p oOO ante 

(b) J ocal Government Act 1888 (61 & 52 Vict c 41) 8 80 (3) A liability 
exceeding £60 may not be incurred without a resolution of the council passed on 
an estimate submitted by the finance committee and after a notice of the meet 
mg at which the resolution is passed stating the amount and purpose of such 
habiht} (Local Government Act 1888 (ol & 62 Vict c 41) s 80 (3) (4)) 
This IS not apphoable to county boroughs (xbxd s 80 (6) ) see p 300 anie 

(c) /hxd , B* ?6 applying for this purpose the provisions of the Municipal 
Corporations Act 1882 (45 & 46 Viot o 50) see p 300 ante 

{d) I ocal Government Act 1888 (ol A o2 Vict c 41) s 28 (2) (3) 

(e) The place of meeting may be either within or without the county 

82(1)) '' ' 
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of meeting ( f) Such proceedings must be repoi^d to ttie ooundll 
but if and so far as the council directs^ the% need not be submitted 
for the approval of the council (o'), so that unlike a borough council^ 
a county council may delegate executive powers to its committees 
In all other respects the meetings and proceedings are governed by 
the proMSions applicable to the committees of boiough councils (h) 

748 A standing joint committee of the quarter sessions and the 
county council is necessary for the purpose of dealing with matteis 
relating to the police to the clerk of the peace or to clerl s of the 
justices and othei joint ofiiceis, and for the purpose of dealing with 
matters requiring to be determined jointly by the quartoi sesbions and 
the county council (i) The acts and proceedings of this committee 
need not be submitted foi the appro\al of the county council (A) 

A joint committee may also be provided for the exacise ot powers 
and duties affecting two or more counties transfeiied the Local 
Government board under provisional orders (Zj, or for the enforce 
ment of the law against river pollution (m) in the case of a river 
or part theieof passing through seveial administrative counties (n) 
for the valuation of a county and county borough when necessaiv 
for calculating contributions and payments (o) for the puij^ose of 
administrative business in the counties of York Lincoln Sussex 
Suffolk, and Northampton ( p) and for matters affecting the assize 
courts at Manchester and other property formerly \ ested in the 
justices of the peace of the county palatine of Lancaster (q) 

For any purpose in which a county council or court of quaiter 
sessions oi council of a county boiough is jointly interested a 
joint committee may be constituted out of those respective bodies 
to exercise within their delegation all such powers as the appointing 
body might exercise for the pui poses for which the joint committee 
18 constituted, othei than th6 making of a late or the borrowing 
of money () )* 

A standing joint committee governed by the above provisions 


(/) Local Government Act 1888 (51 & o2 "Vict o 41) s 8J(]) The 
chairman has a second or casting vote [tbid ) 

(g) Ibid 8 82 (2) The above provisions apply to joint committtes (ilid 
• 82 (3)) 

(A) Ibid B 75 as to these see p 316 ante 

(f) Local Government Act 1888 (ol A Vict c 41) ss 9 30 As to pohr© 
Bee title Pol oe 

(A) Local Government Act 1888 ^51 A, o2 Vict c 41) s (10) (I) The 

E >wer of determining the places at which quarter sessions for the county of 
ondon shall be held is vested in the London County Council and not in the 
standing joint committee {Standing Joint Committee oj Qitarter bemone attd 
County Council of the County of London y London County Council (1911) 

J P 4o5) as to places outside the county of London see ibid per Lord 
Alverstone CJ atp 468 Be Somerset County Council {IBS9) 64 J P 182 

e Local Government Act 1888 (61 & 62 Vict c 41) s 10 
^) Elvers Pollution Prevention Act 1876 (39 & 40 Vict c 76) see also 
Biyers Pollution Prevention (Border Councils} Act 1898 (61 & 62 \ ict c 34) 
see also title Waters aitd Wateucourses 
(n) Local Government Aot 1888 (61 & 62 Yiot o 41) s 14 see titl* 
Waters and Watercourses 

(o) Jjocel Government Act, 1888 (61 4t o2 Tict o 41) s 33 (2) 

(jd) Ibid s 46 
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}omt 'commxfetees geoerallj, iiroy 9 JI 0 O be sppoiii^ ^ 
^0 or more admmietralaive counties, mclodipg county boroofi^ 
In that case the members thereof are appointed by the quarter 
sessions and councils in such pioportion and manner as they may 
arrange or, in default, as maj be determined by a Secietary of 
State («) * 

(b) Under other Statute* 

749 The county council is required to establish a public health 
and housing committee (f) an education committee (a) a small 
holdings and allotments committee (6), if a hospital district has 
been constituted a hosp tal committee (c) a diseases of animals 
committee (d) under certain conditions an unemplojment com 
mittee (e), and a local pension committee ( / ) 

In addition to the po^ver ot delegating powers and duties to 
committees, county councils have large po^^ers to delegate to district 
councils and to the justices sitting in pettj sessions {g) in manner 
directed by various special enactments (h) 


Sub Sect 6 — Financial lielahoiiB 


(i) Between County Councth and the Lxchequer 
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760 Every county council including the council of a county 
borough 18 entitled to receive giants or assistance fiom moneys 
which would otherwise go to the national Exchequer This is 
effected by allowances to the county council of ceitam licence duties 
and grants from the Local Taxation Account (t) 

Since the 1st January 1909(A) the county councils (/) have 
been empoweied to collect and retain the duties on certain taxation 


(7) (8) 

44) 8 71 


(1) see 


(s) Local Government Act 1888 (61 & 62 Yict c 41) b 81 
(<) Housing Town Planning etc Act 1909 (9 Edw 7 c 44 
title Public Health and Looai Adminisi ration 
( a) See title Ldu cation \ol XII pp 19 113 

(h) See titles Ailotments Vol I p 342 Siiali Hot dings and Smaix 
Dwellings 

(() See title Public Hfaith and Locat Administration 
( fi) See title Animals Yol I pp 429 4^1 
{€) See title Work and J abour 

( f) See title Poor Law 1 or asylum visiting committees see title Lunatics 
AND Persons of Unsound Mind p 4b< post for joint committees under the 
I ight Railways Act 1696 (u9 A 60 Vict c 4^ see title Tramwa^ys and Iighi 
Railways for fishery committees see title Fisheries Yol XIY p 622 for 
committees under the Mid wives Act 1902 (2 Edw 7 c. 17) see titles Medicine 
and Pharmacy Public Health and Local Administration 

a See Local Government Act 1888 (61 & 62 Yict c 41) e 28 (2) (3) 
ofiives Act 1876 (38 A 39 Yict c 1*^) They may employ a district council 
as agent (Local Government Act 1894 (66 A 67 Vict c 73) s 64) 

{h) Eg Isolation Hospitals Act 1893 (56 & 67 Yiot o 68) Midwives Act 
1902 (2 Edw 7 e 17) 8 9 Lducatron Act 1902 (2 Edw < c 42) s 17 
%op Hours Act 1904 (4 Edw 7 c 31), s 9 Small Holdings and Allotments 
Act 1908 (8 Edw If e 86) ss 18 60 Cinematograph Act 1909 (9 Edw 7 
0. 30) s 6 Houemg Town Planning etc Act^l909 (9 Edw 7, c 44) s 71 
(f) Local Govefftment Act 1888 (61 & 62 Yict e 41) s 34(1) As to this 
account seep HI p^st 

(h) me fi»d Older in Counoil dated 19th October, 1908, and made 
andertheFinaaoeiMt 1908 (8 Edw 7 c 16) s 6 (2) 

(VJactadmgthaocsaMale of oonnty borough* (Pmanoe Act, IMS {8 Bdv, 7, 
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to'wards the expenses of such collection have each 
reodved annually a share of a sum of £40 000, paid out of the 
Consohdated Fund to the Local Taxation Account (n) such share 
being based upon the proportion of the proceeds of the duties so 
collected in each count\ dining the preceding year (o) 

The duties so leiiable consist of those on licences foi dealing m 
and killing game for dogs guns, carriages including the additional 
charges on motoi cai8(p) armorial bearings and male servants 
In the e\ent of any such dutj being alteied the po^\el to collect it 
ceases unless pio-vision is made to the contiary {q) As regards 
the additional duties on motor cais(0 although the county councils 
collect such duties thej are only entitled to letain such an amount 
as is equal to the amount of such duties during the jear ending 
list March, 1910 Any excess is paid into the Exchequer and in 
the event of the amount collected in any year being less than the 
amount so fixed the deficiency is to be ms,de good to the count} 
councils out of the Consolidated Fund (s) 

761 The Local Taxation Account is an account at the Banl of 
Fngland into 's\hich aie paid the following monejs and from which 
contributions as fixed by the Local Government Board are paid to 
the county councils (f) The monej s which make up this account 
besides the £40 000 befoie mentioned (a) aie (i) local taxation 
licence duties not collected by the county councils (ii ) local taxation 
(customs and excise) duties (iii ) estate duty grant (iv ) agricultuial 
lates grant (v) those under the lithe Kent Chaige (Kates) Act 
1899 (b) 

When occasion requires the fund can be supplemented b> the 
Local Government Board borrowing tempoiarily on the security of 
the account sums which must be repaid with the interest during 
the same financial jear out of monej s payable to the account (c) 

752 Ihe Exchequei Conti ibution Account is an account which 
must be kept bj the county councils and councils of county boroughs 


(m) Foimeilj the e duties were collected in the same way as those which 
have not been tiansfeired see title Hl venue 

(??) See the text mjra 

(o) Finance Act 1908 (8 Ldw 7 c 16) 8 6 (1)— (o) Order in Council 
19th October 1908 

[p) Locomotives on Highways Act 18% (59 A 60 Vict c 36) s 8 see title 
Stbeei and AfkiaXi Traffic but see in/ra as to the additional duties imposed 
in 1910 

(y) Finance Act 1908 (8 Edw 7 c 16) s 6 (4) See titles Animals Vol I 
p 403 Game Vol XV p 246 Revenue Street and Aerial iKAFrio As 
to oolleotion etc see Local (jbvernment Act 1S8S (51 A 52 Viot o 41) s 20 
tinance Act 1908 (8 Edw 7, o 16) s 6 

fr) tmance(1909 10) Act 1910 (10 Edw 7 c 8) 

(«) Ihid 6 88 (2) This provision has now been extended to the duties on all 
carriage licenoes, whether hcences for motor oars or not (Revenue Act 1911 
(|40eQf c s 18 (1) ) see title Revenue 

Government Act 1888(51 & 52Viot e 41) s 20(1) The Boa^ 
mfty va^ry the certificate but until varied it is conclusive [tbid s 20 (2) ) 

(а) S^ the text supra 

(б) See titles Raies and Ratino BetbnVE 

if) Government Act 188S (51 A q 2 Viot 0 41) s (3) 713^ Bank 

fil jSaglan-4 l«ud the moneys {ihd ) 
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separate from other accounts and into which are paid the share 
recei\ed from the duties on local taxation licences, whether 
collected by themselves or received from the Local Taxation 
Account (d) the share received from the same account in respect of 
customs and excise duties (e) and the t state duty grant (/) 

Certain contiibutions m aid of local lates are payable out of the 
(ounty fund and charged to the Exchequer Contribution Ac 
count (p) The grants aie as follows — 

(i ) A grant towards the lemuneration of teachers in poor law 
schools and for payments to public vaccinators (A) the amount 
being ceitified by tlie Lpcal Government Boaid(i), 

(ii ) A grant of school fees paid foi paupei children (/ ) 

(ill ) A payment to every local authority whose aiea is whollj or 
partlj in the county of halt the salaij of a medical officer of health or 
inspector of nuisances appointed by such authoritj in accoi dance 
with the legulations made b> the Local Government Board under 
the Public Health Acts or anj pie existing Acts subject in the 
cisG of tlie medical oflieei to a forfeiture of such sum to the 
Clown (/) in the event ot the Board certifjing to the count} council 
that he his neglected his duty undei the regulations to send proper 
reports and i etui ns to the Board (m) 

(iv ) A payment to the guardians who pay the registrars of biiths 
and d/^aths for a district wholly or paitly in the county equal to the 
^imount paid out of local grants towards their remuneration duung 
the faiianeial }eai ending on the Slst March, 1889 (n) 


(d) r ocnl Government Act 1888 ( >1 o2 Vict c 41) s 23 (1) (a) 

M I ocal Taxation (Cubtoms and Excise) Act 1890 (53 & ol Vif*t c 60) 
B 1 (1) (b) 

(/) Local Government Act 188S (51 & o2 Vict c 41) 8 (l)(b) As to 

the application of the account boe ihid bs 23 34 (1) (e) 

(/) Ibid s 24 (1) (2) The claim for the grant must be submitted in 
accoidance with the requirements of the Board and the amount is fixed on the 
same piinciples as was the case previous to 1888 {thtd s 24 (6)) These con 
tributions are substituted ior annual local grants out of the I xchequoi made 
prioi to 18SS The giants wore held payable in respect of the peiiod between 
21th September 188S and April 1SS9 {Re l^esf Riding County CowiicdnsoO) 
54 r P oo3) As to the extension of these gi iiits to medical officers of heiltli 
and snuitarj in«^pectoi3 m I oudon see the Public Health (London) Vet 18)1 
[oi A 55 Vict c 7b) 8 108(1) 

(7t) Under the Vaccination Act 1867 (30 A 31 Vict c 84) s 5 see title 
1 UBLTc Hr Mill Local Adminisii atioii 
(?) I oci Gtvernment Act 1888 (ol & 52 Vict c 41) s 24 (2) (a) and see 
title ] DTJCATiON Vol XU p 8S If the union or area is situate in mnjo 
thin one administrative county a proportionate part as certified by the Local 
Government Board 18 paj able by the councils of each of such counties (Local 
Government Act 1888 (51 & 52 Vict c 41) s 24 (5)) The certificate 
of the Board may be varied, but untJ voned it is conclusive (thtd 
•24(7)) 

(/) Ihtd^s 24 (2) (b) and see title Education Vol XTT p S8 
(/) The ^yment w effected b> the amount being deducted from the amount 
pajabie to the county council out of the Local Taxation Account and inslieadof 
being handed ovet to the county council is paid to the Exchequer or other 
nghtful recipient (Local Government Act 1888 (51 & o2 Vxot c 41) s 27 (1) ) 
(m) Ihtd B 24 (2) (c) for cases whore the area is situate in more than one 
edministrative couniy eee note (?) supra 

Lqcftl OovennocBt 4ot JSSS (6l ft w Yiot «J 41), a 24 (2) (d), iw 



PARf 1 —Local (3ov«RNAfPNT Ar8u And tiism QovERNWm 


(v ) A transfer to the account of the count\ fund (o) 

(n ) a payment to the f^uaidians of evei} poor law union wholly 
or partly in the county (j)) and 

(vii ) a payment to tlic council of each boiough (q) m lesjiect of 
the maintenance of ceitain paupei lunatics (?) 

(mii ) The tiansfei to the account of the couiit\ fund chained 
with the comj)ens ition toi dchcienci s in fees puable to the clcik 
of the peace ot tlie countv oi any (?thci ofhcei ot quarter sessions 
fri the counts (s), of the amount ot such compeiis ition (0 
(iK ) A tiinstoi to the poljco account of the county iund (r?) 

(x) apavment to the council of each hoiou^li iniiniaining a 
separate police foice (h) and 

(xi ) if vMthni the county sums are raised by iites for the 
pnipose of the ineiiopolitan police a payment to the leceivei for 
the metioiolilin police (hbtnct(c) 

in lespect of the police of such county or borough or distiict(d) 
(xii ) The guardians of eveiy pooi hw union wholly or paitly in 
the comity aie entitled to itceuc fiom the county council (not being 
the London C ounty Council) lu annual sum foi the costs of the 
office IS ot the union and of distiict schools to which the union con 
tiibutes ceitified by the Local Government Loaid and repie 
seuting the expenditure of the guaidians foi the yeai ending 
25th Mai ch 1S8S onthesaluics lemunciation and supeiannuaiion 
allowances of the officeis othci than teacheis in poor law schools, 
and on dings and medical appliances (c) 

(ii ) Between County ( ounnh and Boio ujhs 

753 The financial an ingoments between counties and county 
boroughs wifchm the aiea of the counties icspccting the distiibution 
of the piocecda of local taxation licences, piobate (now estate) duty 
giant and all gther linancial lelations weie adjusted at the outset 
eithei by agieement or by coinmissioneis appointed foi such pui 
IK)se(y) All oiiginal and futuie adjustments were made and aie 


cases \khere the di*?trict is situate in moie than one adinuiistrative countj see 
note (t) p ante 

(o) fcee T ocal Government Art 1SS8 (ol & 52 Vict c 11) s '^4 (2) (o) 

Gd bee dnd a 24 (2) (1) tor ca e where the uiuoji is situate in more 
than one administrative county sej not€ z't) p lu2 ante 

q) See Locil Qoveinment W 1SS8 (n v o2 \ii.t c 41) s 24 (*) (g) 

r) See further title I uxajics and I >1 o^s of Unsound Mind p 490 post 

e) Under the Criminal Justice Act 185o (18 VI) Vict c 1*^0), s 18 see 

tlt 'e MAGlfeTRATPS p 62 J JJO t 

(t) Local Ooveinment Act 18SS (til V 52 Yict c 41) s 21(^)(h) 

(«) Jbtd B 24(2) (i) see title 1 omci 

(6) See local Government Act 1888 (ol & t#2 Yict c 41) s 24 (2) (j) and 
title Police 

(r) See I ocal Government Act 1888 (ol & o2 Vi<t a 41) s ^*4 (2) (k) As to 
the mannei in which the payniont is made see tb^d s (1) and title Police 

(«?) See genornlly title PoLicr 

(«) Local Government Act 18S8 (il V 52 Vicfc c 41) s 20(1) The payment 
IB apportioned ^hen the union is situate m moie thau one county (tbtd 
• 26 ( 2 )) 

(/) Ibid , 8 32 (1) Provision was made by the Act for the contributions to 
be paid pending the operation of the adjustment (tbtd s 32 (7) ) If the 
county borougii is deemed to be in moie than one county the necessary 
edjuatment must be made between the counUes (liooal Qovernment Act, 1886 
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fead]ustable at the end of five of their operation if the Local 
(Vovciument Boaid is satishtd that they aie inequitable Failing 
agreement iht adjustment is ctttcied by in aibitiatoi appointed by 
the Board (g) 

In making the adjustment itgard must be had to all the circum 
dtances of each case to the eusiing pioperh, debts and liabilities 
connected with the financial lelations ot the counts and borough, 
and to the consideration that the count} is not to auflei financially 
by reason of the boroughs thtiein being constituted county boioi ghs 
and that the count} borough la not to be in a worse fanancial 
position than it would hhve been in had it remained part of the 
county and had it shaied in the giants of licence and estate duties 
Kegaid must also be had to the benefit and \alue of the services 
which the boiough lecenes in leturn foi e\istiEg contiibutions (/i) 
The adjustment should also pio\idt in the case of any expenses 
which ma^ m future be incuired the count} wholl} oi paitlv on 
behalf of the boiough foi the liibilit> of the boiou„h to eontiibiitc 
and for equitable proMsion foi tlie cessation of existing liabilities to 
contribute or to incui futuie e\iitnse(i) 

754 Boioughs ha\ing a sepaiate court of quarter sessions 
weie foimeil} wholl} exempt horn contnbiiting to any rate or 
assessment m and foi the county (A,) but they weie liable to piy 
any sums expended out of the county i ite which weie not otherwise 
paid or chaigeable m respect of the costs of the maintenance 
conveyance tianspoit oi punishment ol ill offtndeis committed for 

(ol ii oJ Vict c 41) s 32 (2)) Count\ boioii^hs are entitled to receive 
ftshaio fiom the local Taxation Account as other administi it ve counties 
(ihd a 33) 

(ff) Ihvl B 32 (6) As to the powers of such aibitratoi see did a 62 
As to the power of the count’s council and the council of a counts borough 
to aiiange as to police see I ocal Goveinmont Vet lS8b (il V o2 \ict c 41) 

B 53 (1) and title Pol ice 

{h) I ocal Go\einmcnt Act lSS8(olA Vict c 41) s 32 (o) The statutory 
provisions relating to the adjustment of property income debts liabilities 
and expenses and as to boiiowin^ for such purpose are made applicable to 
this adjustment {tbid s 32 (5) ) As to those see dnd a 62 and p 357 j) 06 t 
(i) I ocal Government Act 1888 (51 & o2 Vict c 41) s 32(1) The equitable 
adjustment here reteried to does not include compensation foi the loss of 
coatiibutiiig aiea It does not contemplate that the whole financial position of 
tlie count} and count} boixnxgh is to remain the same relati\el} to each otbei 
but that the position as regards the distribution of Fxchequer contributions 
shall leuam the same lelativcl} and the words tquitable piovision for such 
tessalim mem that m ad]u Un^, the financial lektions eouitabJe piovisiou 
must be made for the county and the count} boiough to bear that burden 
which was foimeih joint but is no longer so [W est Jlarthpovl Corporation v 
Ifurham toiuty Council [190<] A G 240 following the principles laid 
down in Cateiham Urban Council y Oodafone Rural Council [1904] A 0 Id) 
As to adjustments see generall} I ocal Government Act 1888 (51 & 52 Vict 
c 41) ss 32 62 Municipal Corporations Act 1882 (4o & 46 Vict c 50) s 15o 
An agreement embodying a compromise of certain claims one of which is not 
well founded m law cannot be set aside on that ground (Ildaworthy Lrban 
Coantil V HdiBWoHhy Itmal Duftiict Council [190 2Ch 62) 

{k) Municipal Corporations Act 1882 (4d & 40 Vict c 50) s 150 (1) 
Powei uas reserved to collect the arrears of a countv late made before the 

E ol a separate comt of quarter sessions (liid s 150(2)) but this can 
no operattexi now having regaid to the provisions go\ejiiing newly 
tuted quarte sessions boroughs , see p 373 po$t 
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trial from tlie borough to the assizes for the county (i) and if such 
a borough vas before the 11th July 1832 chargeable with or 
liable to contribute to the county rate it to continue to be 
liable to contribute not only foi the last mentioned purpose but for 
general county purposes with certain limitations (m) 

765 The exemption from contiibutmg to the county rate ih now 
partially removed in tlif case of laiger quartei sessions boioughs 
namel> those not bein„ county boroughs (?i) havin^ a population 
of 10 000 and upwards accoiding to the census of 1881 In such 
cases the parishes in the boiongh are liable to be issessed to county 
contiibutions as the rest of the county (o) with the following 
exceptions — 

Where such boiough on the 13tb August 1888 was wholly or 
partly exempt horn contributing towards costs incuried for an} 
purpose for which the quaitei sessions of the county are authorised 
to incur costs the borough is not to be assessed by the county council 
to county contributions for costs inclined for such purpose or if 
paitially exempt beyond such partial exempticn(p) But this 
exemption does not extend to any costs mcuried for the purpose of 
any powers duties or liabilities of the justices of the borough 
which are transfoired to the county council (^) nor does it extend 
to any costs of or incidental to the assizes of the county (a) The 
payment of these latter and of the costs of sessions aie general 
county pui poses to which the borough is assessed (b) 

The costs of prosecution and defence which the county council 
18 ordered to pay (c) may be adjusted between the boiough and 
the county council by agreement or, in default of agreement by 
the Local Government Board The Board may either determine 
the matter as arbitrators or otherwise and may hold a local 
inquiry (d) 

(i) Municipal Corporation's Vol’ 1SS2 (4o & 46Nict c uO) b 1j1 see Ji w 
MoncA (1877) 2 Q B D 644 C A 

(m) Municipal Corporations Act 1882 (4 I, 46 Vict c l»0) s (1) The 
general county purposes did not include to«»ts arising out of coioncis inquest 
or expenses incurred under the Sale of hood and Diugs Act I87o (iS & 69 
Vict c bd) m respect of the county (see title Pood and Deugs \ol XV 
p 34) or wheie the borough had an inspector of wei,.^ht8 and measuies the 
expenses of the inspection of weights and measures foi the county or payments 
to or m respect of special constables (Municipal Corporations Act 1882 (46 & 46 
Vict c 60) 8 162 (2)) 

(») As to these see p 300 ante 

(o) Local QoTernment Act 188b (61 & 62 Vict. c 41) s 35 (1) 
fp) Ihd s 36 (2) 

\q) As to these see p 371 post 

(a) Local Government Act 1888 (ul & 52 Vict c 41) s 6o (2) 

[hS Ihd 8 36 (5) see also the Costs m Cnmiual Cases Act 1908 (8 
Edw 7 0 16) and title Criminal Law and Procedure Vol IX pp 445 
et seq As bo the liability in respect of main roads see title Highwavb 
Streets and Bridges Vol XVI pp 26 et atq 
le) p 345 ante 

(d) Ooste in Criminal Gases Act, 1908 (8 Edw 7, c 15) s 4 (4) and se^ 
title Oriminat Law and Procedure Vol IX p 446 If the Board deter 
mines the matter as arbitrator the provisions of the Begulation of Eaalways 
Act, 1868 (31 & 32 Viot c 119} ana amending Acts apply If aloealmqOOT 
IB held the f^ocRl Government Act, 1888 (51 4 tf? V^ct c 41) s 67 ^1) («), 
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Omuity 


PoGtition of 

wnaller 

quarter 

eessioDS 

boroughs 


Other 

boroughs 


Relief from 
expenses of 
Weights and 
Measures 
Act 


Belief as to 
expenses of 
Diseases of 
Animals Act 


The county council and the borough council may agree for tha 
cessation wholly or partly of any of the above exemptions in 
return either for a capital sum or for an annual payment or 
for a transfer of property or liabilities or for the undei taking by 
the county council of any powers or duties, or in any other manner 
agieed upon (0 

756 The parishes of smallei quailer sessions boioiigh«i may 
be assessed to all couiit\ contiibutions (/) and the liability to 
pay expenses in connection with prisoneis committed for tnil to 
the county assizes is thq sime as that of the larger quarter sessions 
boroughs (q) The property debts and liabilities of the county and 
of any such borough weie adjusted between them Qi) 

757 A borough with a population of 10 000 and moie not 
being a county borough (i) and not having sepaiate quaiter 
sessions (L) but wheie the majoi aldeimen and bulge scs weie on 
the Ist January 1893 the legalJ} constituted local authoiiU for 
the purpose of the statutes general or local, rehting to weights 
and measures© is relieved from the expenses incuircd In the 
county councrl in such matters The relief takes the foim of a 
\ early contribution from the county council amounting to the 
proportion contributed towards those expenses of tire county council 
by the several parishes and paits of paiishes within the borough 
and calculated according to the values stated in the basis for countv 
rates (w?) in force for the time being If the leceipts of tlio county 
council exceed its expenditure in lespect of such rnattercs a piopoi 
tionate part of the excess is to be deducted from any sum due to 
such borough as a recoupment under the statutes i elating to con 
tagious diseases of animals (n) or the sale of food and drugs (o) 

The council of every borough which is assessed to the county rate 
IB entitled to receive from the council of the count j the propoi tionate 
amount paid by the parishes and parts of parrshes in such boiough 


apply and as to local inquiries soe title PuBiic Health and IjOCAT 
Adminisi rauon 

U) T >< Government Act 1S88 ()1 & o2 Vict r 41) A i) (7) 

If) Jhid fl IS (5) as to the transfer olpowoi 8 from the boiou^jh count j 1 
and justices to the countv count il seep 371 rh6 obligation of payin^ 

the salary of the recorder the t lerk of the peace and the clerk of the boiou„h 
justices lomains on the corporation {Thef/ord Corporation v Norfolk Oonutf/ 
Co inctl [1898] 2 Q B 46b G A overruhng Ex parte Kent Count n Gounal atfi 
Dover Council Ex parte Kent CounJty Council and Santiwich Council [1891] 
1 Q B 389 and Jle Herefordeliire County Council and leomtnsier Borough 
Council and Me Lotal iJoieument ict 1888 [1896] 1 Q B 43) 

(v) See p 3eo ante 

\h) Local Government Act 1688 (51 A o2 Viot c 41) s 38 (6) The adjust 
ment was made under ihd s 62 

i t) As to the financial relations of such boroughs see p 3o3 anfe 
U) See title Kaoistrates p 541 post 

1) See title Wbigrts a^d J^astobs ' 

m) Ab tu tlus bdM see p 359 post 

n) Seetiti^AliXMALS Vol I p 480 and the text tn/i^ 

o) Weightea^ftM^ures Act 1893 (60 & 67 Vict o 16) e 1 and see title 
Mow A^TD Vol XV p 84 As to the sumkr l^ejiof irom 

food eud d|fqg8 s^e ^ 



Paet I— Local GovsatHMfcNT Aebas and rnm Govfrmmfnt 


m 


towards the expenses of the county council in the execution of the Saor 8 
statutes relating to contagions diseases of animals (p) The 

The expenses incurred by the county council in controlling County 
advertisements cannot be raised within a boiongh having according Bipenea 
to the last census a population of over 10 000 inhabitants {q) reiaUng to 

advertise 

mcuts 

Sub feLCT 6 - i mance of the County Counril 


758 The county council has all the powers of rating formerly Bating 
possessed by the justices m quarter sessions, namely the making 
assessing and levying of the county rate (r^ the police rate(8), the 
hundred rates (a) and all other rates (b) 

At the beginning of every local financial year(c) an estimate The annual 
of the receipts and expenses during that year must be submitted budget 
to the council, and the council must estimate the amount required 
to be raised in the hrst and in the second six months of the year 
by means of contributions The estimate for the latter pait of 
the year may at the end of the first six months be revised oi altered 
according as the previous estimate is found to be greater or le s 
than IS actually needed (d) 

Any property income debts liabilities and expenses of councils Financial 
or authorities affected by any scheme order or matter done under adjustment* 
the Local Government Act, 1888 (c) maybe adjusted by the scheme 
or order itself (/), or by agieement(^) oi failing that by arbi 
tration(ft) The adjustment of property income liabilities and 
expenses does not involve compensation for loss of rating area (0 


Ip) Diseases of Animals Act 1894 (u< & 58 Yict c 57) s 41 It would 
therefore appear that a borough is entitled to this repayment although the 
council of that borough is not the local authoiity for the execution of this Act 
The local authority tor the execution of this act m the case of a borough is the 
council of such a borough as had a population of not less than 10 000 in the 
census of 1881 s 3) see further title Animals Vol I pp 429 430 

(g) Advertisements Regulation Act 1907 (7 Fdw 7 o 27) ss 4 7 This 
also apphes to uzban districts of similar population (zM ) 

(r) p 359 post 

(«) See titles Police Rates and Rating 

(а) See title Rates and Rating 

(б) Local Government Act 1888 (ol & 52 Vict t 41) s 3 (i) 

(c) The local financial year is the twelve months ending Slst March (thd 
B 73 (1) ) All statutes relating to the accounts of local authorities their 
audit 'returns of receipts and expenditure and other mattere are made 
applicable subject to the necessary adaptation by the Local Government Board 
(tbtd a 73(2)) 

^ “ Ibfd 8 74 




51 & 62 Vict c 41 
{/) Ihd s 69 (4) (e) 

(a) Ibid s 62 (1) a^Holsworthy Urban Council ▼ Holsworthy Rural 
OounoU [1907] 2 Oh 62 

(^) Local wvemment Act 1888 s 62 (2) As to arbitration see %h%d 
8 ^ Bouih Mtmms Rural District Council y Ramst Urban District Council 
82 L T 421 

S ^erkam Urban Council v Godstonc Rural Council^ [1904] A 0 171 over- 
on this point Re Rochdale Union and HtLshnaden Union [1899] 1 Q B 
A. and lie Buckinghamshire County Qowml and Hertf^shre (hmty 
Cornea, [1899] 1 a B 615 , Wpt ffartk^ i^ofpmOiqn v -PufAW 
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Sub Sect / —The County Fund 

769 All the leceipts of ^ne county council for general or special 
county puiposes are earned to the county fund, and all payments 
for such pui poses are made in the hist instance out of such fund (ft) 
Payments to(Z) and pajments out of, the county fund must be 
made to and by the tieasnier Unless made in pursuance of 
specific statutory requirements or of an oidei of a competent 
court payments out can only be mide m pursuance of an order 
of the council signed by thieo rnembeis of the finance committee 
piesent at the meeting of the council and coun^'Gi signed by the 
cleik of the council (?70 but such an order for pajment whether 
on account ot capital oi income cannot be made except on a 
lesolution passed by the council on tlie lecommendation of the 
finance committee after a notice ot the meeting has been given 
stating the amount of the sum and the puipose foi which it is to be 
paid sa\e in the case of oidmary peiiodical pa-jments for whicli 
no special notice is necessnj {n) Such oidei may Jiiclude seveial 
payments (o) 

Cheques issued in pursuance of an oidei require to be countei 
signed by the cleik oi bj a deputy appioved by the council (p) 

760 General county pui poses aie all those which are declared bv 
statute to be such and those for contiibutions to which the council 
IB authonsed to assess the whole aiea of its county Geneial 
expenses aio the cusoa i n.uiitjd for general county purposes and 
those inclined b'v tbe council in the execution ot its duties which 
irc not imide special exjienses (y) 

Special county puipo&es aie those from contiibution to which 
anj poition of the count} is exempt and any purposes where the 
expenditure involved is lestiictcd by law to any limited pait of the 
count} Special expenses are the costs incuired for special county 
pui poses (s) 01 Fuch as may be directed to be special expenses 
Tn determining tlie expenditure for any particular county pur 
poses whethei j_,encial oi special a proper piopoition of the officeis 
J uildings and olhei establishment charges may be added to the 
cxpendituip (0 

761 ihe income of the county council is derived from 
its piopeit> in the form ot lent loyalties and tolls fees payable 
to the clcik of the peace ot the countv (a), fines imposed 
for brcacb s ot b>c laws uid statutes contiibutions from the 

(/) Local Government Aft 18S8 (51 ^ 62 Vict c 41) s 68(1) 

{l) Ih\d s bO (1) S 80 {ibid ) is not applicable to county boroughs {ibid 
s 80 (o) ) 

(w) Ibid As to the remed} by certiorari see ihtd 8 80 (2) and title 
CbownPracjtioe Vol \ pp 1 i3 174 
M Local Government Act 1888 (51 & 62 Viot c 41) s 80 (3) (4) 
jo; Ibid s 80 (1) 

\p) Ihd 

{o') 2 hid 6 08(a) 

Ibid 

Ihid 8 68 (3) As to accounts see p 362 po i 
Local <3rojexvm&nt Act 1888 (61 & Vict c 41) s 08 (8) 
i) See 4t}0 JiAflisptATIis p poet 
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national Exchequer (b) the share of customs and excise duties (t) sect 8 
county rates (d) contributions from county boroughs (e) money The 
transferred from the Exchequer Contiibution Account when for Comity 
felted by a borough otherwise entitled to it owing to the Secretaiv 
of State withholding a certificate of efficiency in lespect of the 
borough police (/) fees and costs, payable to cleiks of petty 
sessional divisions as are not excluded in the hxing of their 
salaries (^) , and the countj rate (h) 

Subject 8 — I he County Bate 

762 The countj rate {h) is the means by which contributions are 8 . 
raised when the general county account and the special county 
account of the county fund(i) aie insufficient to meet the expendi 

tuie piopeily chaiged upon them lespectively Contributions for 
geneial expenses aie assessed on all the parishes in the county 
while those for spec ill expenses aie assessed on such polishes iiithe 
county as ate liable to be assessed to count} contributions foi those 
purpose (/) ^lliey aie assessed in piopoition to the annui.1 \aluo 
of such p lushes as determined b} the standaid or basis for tho 
the count’^ late (1) and the enactments lelating to tins standaid oi 
basis and to the county rate itself aie made applicable and 
extend to all polishes within an> hoiough which aichabk to be 
assessed to county contiibutioiis (//<) 

763 The basis oi standard foi the counts rate(7?) is the means BasiH or 
b} which the count} rate falls faiil} and leguhily upon thexarious 
paits of the count^ the bisis being founded and prepared lateably 

and equally accoiding to the full and fan annual value (o) of the 

(h) As to these see p 3^0 ante aud as to their distribution see p io2 a?ite 
(cj Astothi'^ «if e p 351 anU 
(a) See the text tnfra 
(e) See p ) 3 ant 

{/) local (jTOveniment Act IbSS (ol A >2\ict c 41) s 2o (2) see title 
Police 

(g) local Government Act 1888 (ol & 52 Vict c 41) s 84 (2) including 
such fees and costb in the case of the clerk to tho in ticfs ot a non quarter 
sessions boroUj^h with a population either undei cro\ei 10 000 which has a 
separate commission of the p ace {Con i jJf Cmjtf/ (iun tl v Iruro loun 
iomxl (1894) 68 J P 299 but see fhctfoid {Magor) v NvrftU ioiinty 
ti uncil, [1898] 2 Q B 408) 

(h) bee furthoi title Exi ns and Raiino 


(t) See p 3o8 ante 

[k) Loo il Government Act lS8b (61 & 62 Vict e 41) s 68(4) (o) 

0 Ibid 8 68 (6) see the text mfra 

(m) Jhd The operative statute is the County Rates Act 18o2 (la A 16 \ ict 
0 81) as later appeals but pievioiisly to the passing of this Act there had 
been another statute which although unrepealed is now obsolete namely the 
County Rates Act 1844 (7 & b Vict c 33) ss 1 — 6 (repelled so far as relating 
to county lates by the Statute Law Revi ion Act 1861 (24 & 2o Vict c 101)) 
which empowered the justices m quarter sessions to levy county rates or police 
xiif»8 see title Police As to county rates m Laucashiie t>ee Local Govern 
ment Act 1888 (51 & 62 Vict c 41) s 46 (6) 

(n) ^e teim county rate means and includes every rate assessed m 
a county or division of a county for all or any of the purposes to which the 
county rate oi stock is oi may be made liable (County Bates Act 1862 (16 & 16 
Vict c 81) s 61) 

(o) These worde are to be taken to mean the net aumual value of any property 
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pfopetty, of whatever kind, rateable to the relief of the poor in aU 
parishes within the county (p) 

764 The county late is made by the county council, whenever 
circumstances require it, by ordering and directing a fan and equal 
county rate to be made for any authorised purposes according to 
the basis oi standard in foice For that purpose the council may 
assess and tax every paiish within its jurisdiction rateably 
and equally, according to a certain pound rate to be fixed and 
publicly declared by it upon the said basis or standard (q) 

The late maj include contiibutions in respect of the pa\ment of 
costs inclined oi \\hich ha\e become pajable at am time \Mthin 
six months befoie the demand of the rates (?) 

A palish council ^^here there is one (s) or in othei cases the 
ovci seers of the poor oi any inhabitant of the parish or place, 
may appeal against the late («) to the quarter sessions (t) 

765 The late ha\ing been made a printed list of the parishes 
assessed and the amount of the lateable value upon which each 
parish has been lespectively assessed must be sent by the county 
council to the overseeis oi those charged with the collection 
or levy of the rate m e\ery parish within the county (a) but 
such printed lists need onh be sent unless the county council 
otherwise directs when a new basis or standard or an alteration in 
the existing basis or standard has been allowed and conhimed (h) 

The county council then orders precepts in the prescribed form (c) 
01 as near thereto as may be to be issued to the guardians of every 
union of paiishes of which union any parish is situate within 
the count} stating the sum assessed and charged for each late 
on each parish in the union, the whole of which parish is 
situate within the county and to the guardians of every single 
parish within the county stating the sum assessed knd charged on 

art estimated for the purpose of assossinj the pool rate (County Bates Act 18t)2 
Ho A 16 Yict 0 81) s b) see as to this tho Parochial Assessineuts Act ISdb 
(b & 7 Will 4 0 96) B 1 and title and Bating 

(/) As to the method of fixiM the basis see the County' Bates Act 18 ij 2 
(15 tlbVict c 81) ss 1-— 20 Ee%enueAct 1863 (26 27 V ict c 11), s 22 

(^) County Bates Act 18^2 (15 & 16 Vict c 81) s 21 Tenants of Jands in 
ancient demesne are hable to county rates notwithstanding their tenure {R v 
AylesJ^ord ( Inhahttanta) {IbQO) 2 F & £ 538) as to lating agricultural land 
see title Bates and Bating 

(r) Ijocal Government Act 1888 (51 & r2 Vict c 41) s 68 (9) compare the 
provisions in the Public Health Act 187o (38 & 19 Vict coo) a 210 Without 
statutory sanction retrospective rates cannot be levied (R v Read (1849) 18 
I J (m C ) 164 R V Bedlington Oteraeers (1884) 48 J P 486) see further 
title Bates and Bating 

U) County Bates Act 18o2 (Id & 16 Vict o 81) s 22 

Ihtd The right of hearing these appeals is expressly reserved to quarter 
sessions (focal Government Act 1888 (51 & 52 Vict c 41) s 8) For the grounds 
of procedure on appeal see the County Bates Act 18o2 (15 & 16 Vict c 81) 
ss 22 — 2t/ Weit Reding of Yorkahtre County Council v Middkton Partah Council 
[190612 K B 157 ^ v Blackawton {lnkahitanU)(im) 10 B & 0 792, and 
titles MAOi8TEA!r«B,p 638 post Bates AND Bating 
ja) County Bales 1862 (16 & 16 Vict a 81) e 26 
« County Bate 1866 (29 & 30 Vict o 78) s 2 
ifij Cowily BateaAet. l8o2 (le & w Vict « 81), w 26 39, 
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such psnsh for each rate, and reqmrug the guardians of the union snxr e 

or parish, within a time stated m the precepts to cause the aggregate The 

of such sums to be paid out of the moneys held by them on behalf Countr 

of each parish to the tieasurer of the county (d) The precepts, 
which may be sent by registered post or otherwise (e) may include 
contnbutions for both general and special purposes, but the items 
must be separately stated (/) 

Sub Sect 9 — Borrowing PoiLer^ 

766 The powers of borrowing possessed by the county council, Borrowinnf 
as in the case of othei local authoiities aie^confined to those which power* 
are authoiised by statute and are in accoidance with statutoiy 
restrictions (g) Temporary overdrafts at its bank can only 
be justified by the council on such grounds {h) even though the 
oveidiaft is not arranged on terms between the parties but takes 
the foim of the bank cashing cheques drawn for pui poses 
authoiised by statute when there is no balance at the bank to meet 
them (0 The powers of boi rowing cannot be delegated to a 
committee ( j) 

Loans are raised either as one loan or as several loans and eithei Rai< 4 iiig of 
by the issue of stock or by debentuics of not less than £5 oi luaue 
annuity ceitificates undei the Local Loans Act 1875 (A) oi bj 
moitgage (2) 


{d) Under the earlier Act the high constables were required to pay the county 
rates which were collected into the hands of a treasurei or tieasureis appointed 
by quarter sessions to receive them who in turn weie required to pa> over 
the moneys as directed by the 3 ustice 8 (County Bates \ct 1738 (12 Qeo 2 
c 29) 6 b) As to guardians of the poor see title Poor Law 

(«) County Bates Act 1852 (15 A Yict c 81) ss 26 39 

(/) Local Government Act 1888 (61 & 52 Vict c 41) s 68 (6) As to 
obeying and enforciug the precept see ihid ss 21 26 27 39 and Utle Bates 
AED Bating 

(^) bee the Local Government Act 1888 (61 & o2 Vict c 41) s 69 County 
Councils Mort^ageB Act 1909 (9 Edw 7 c 38) s 1 J ubhc Health Act 
1875 (38 & 39 Yict c 55) ss 236 237 Development and Boad Improvement 
lunds Act 1909 (9 Ldw 7 c 47) s 8 Small Holdings and Allotments Act 
1908 (8 Edw 7 c 36) 8 52 

(6) See B v Beed (Sir Charles) (1880) 5QBD 483 CA J G y 
Tott&iham Urban Dwirtcf Council (1909) 73 J P 337 A G y Be Pinion 
[1906] 2 Ch. 106 and see furthei p olf ante But as to the power of the 
L<^ (jhjvernment Board to remit sums disallowed or surcharged see p 286 
ante 

(♦) See Oanhffe Brooke dr Co y Blackburn Benefit Society (1884) 9 App Caa 
857 

(i) Local Government Act 1888 (61 & 52 Yiot c 41) ss 28 (3) 81 (1) 

(k) 38 & 39 Yict c 83 

(l) Local Goveinment Act 1888 (61 & 52 Yiot c 41) s 69 (8) (10) as 
amended by the County Councils Mortgages Act, 1909 (9 Edw 7 c 39) s 1 
The mortgages are made under the Publio Health Act 187 j (38 & 39 Yict 
c 56 ) ss. 236 217 The Local Government Act 188 (51 A 52 Yict o 41) 
s 11$ (9) Umited the period for which a county oouneil might borrow by way 
of mortgage to one n^t exceeding five years This provision is not only 
repealed but as to any money borrowea by way mortgage before 25 m 
November 1909 is to be deemed not to have bemi in force (County OounoUs 
Mortgages Act 1909 (9 Edw 7, c 38) a 1) A« to hwe from forged 
ofitooketo.seeUtleConrAnisSi Voi Y,pp 
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Sbot 8. Regulations of the Local Government Board confirmed by 
The Order in Council (ni) prescribe the manner m which county stock 

County may be created issued, tiansfened, dealt with and redeemed (») 

CounrTtook ^bey mav piovide foi the discharge of the loan so raised and, in the 

^ * case of consolidation of debt for extending or varying the times 

of dischaige They may also provide for the consent of limited 
owners for the application of the statutes relating to stamp duties 
and cheques and foi the disposal of unclaimed dividends For 
an\ such purposes they m\v apply any enactments relating to 
kindred matteis (o) 
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767 The receipts and expenditure of the county are kept in 
three accounts ~ (1) the Exchequer Contribution Account (p), 
(2) the general county account and (S') the special county account 
and the council must keep such iccountb as will prevent the whole 
iOunt;y fiom being charged with expenditure which is propeily 
pi>al)le by \ portion onlv of the county and will prevent any sums 
raised in a portion onl} of the coiinfc> being applied in reduction oi 
expenditino payable b> a larger part or the whole of the county, 
and will secuie foi a poition of the countj exemption from con 
tribution to which it is entitled ind ensuie that suiiib specifically 
ippiicable to particul u pin poses aie applied to no other (q) 

The generrl (ount> account is the recount of the county fund to 
which contiibutions foi general count> purposes (?) aie earned and 
out of which geneia) expenses aie paid (s) When the mane\8 
standing to the ciedit of this account aie msuflicient county 
( ontiibutions may be le\ied to meet the deficiencj (0 
The special county account is the account of the county fund to 
which contiibutions for special county purposes (a) are carried and 
out of which special expenses (a) are paid (6) Deficiencies are met 
by a lew of contributions on the parishes liable to be assessed for 
such purposes fr) 


(m) The older can onlv be made if m the thirty days during which the 
regulations have been submitted to Parhament no lesolution is passed 
against giving effect to the legulations (Local Government Act 1888 
(51 & 62 V lot c 41) B 70 (3) (4)) 

(n) I ocal Covermnent Act 1888(61 &■ 52 Viet c 41) s 70(1) 

(o) Ibid s 70 (2) The enactments relerred to are the I ocal Loans 
A< ts and Acts rclaUn^, to stock issued by the I on don County Council or 
the corporations of municipal boioughs 

ip) See p 361 emte 

ig) Local Government Act 1888 (51 & 62 A ict c 41) s 08 (7) 

(r) See p 368 emte 

(«) Local Government Act 1888 (51 & 52 \ict o 41) s 68(2) 

(t) Ibid B 68 (4) and see p 369 ante 

(a) Seep 358 ante 

(b) Local f vemmentAct 1888 (61 & 52 Vict c 41) s 68(3) Separate 
accounts are repaired to be kept of the receipts and expenditure with 
respect to small holdings see title Small Holdings and Small 
Dwellings and see title Allotments Vol I p 869 

(o) Local Qwmxamt Act 1888 (61 & 62 Viot o 41) s 68 (6) see 
p anh 
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768 The accounts of receipts and expendit ire must be made up 
to the end of the local financial jear, that is, fui the twelve months 
ending the Slst March (d) in the form presciibed by the Local 
Government Board (e) 

The statutory provisions which relate to the i etui ns to the 
Local Government Loaid of the accounts of a boiough to the 
accounts of the borough treasurer and to the inspection and 
abstiact of such accounts apply also to the accounts of the county 
council their treasuier and olficeis and the provisions relating 
to the retuins to the Local Government Boaid extend to the 
leturn of a punted copy of the abstract of euch accounts ( / ) 

769 The accounts of the count;y council the ticisurer and 
ofl&cers are audited by the distiict auditors of the Local Govern 
ment Board in the same way as the accounts of an urban di&tiict 
council and then officers are audited (r/) subject to a modihcation 
in the scale of contribution towaids the lemunciation and expenses 
of the auditois(/0 and ratepayers and owners of piopert) in the 
county ha\c similar rights ind may appeal as m tlie case of such 
audit (?) 

Sub StCT 11 — T and and Piojnrfy 
(i ) jiiUeneial 

770 With ceitam exceptions (A.) all piopertx foimeily ^isted m 
quartet sessions or in any justice oi county officer ioi county 
purposes is \ested in the counU council (/) 


(d) Local Government Act 1888 (61 1 62 \ict c 41) s 73 (1) 

(e) Ibid s 71 (1) 

If) Ibtd s 71 (2) The statutory provisions refeirfd to aie those of 
the Municipal Corporations Act 1882 (45 A 4b Vict c 60) bh 26 — 
28 233 as to which see pp 323 324 ante 

(q) Local Government Act 1888 (61 & 62 Vict c 41) s 71 (3) The 
Public Health Act 1875 (38 & 39 Vict c 66) ss 247 250 apply and all 
enactments applying to audit by district auditors (Local Government Act 
1888 (51 & 62 Vict 41) s 71 (3) ) As to these and such audit generally 
see p 284 ante 

(h) Local Government Act 1888 (61 & 62 Vict c 41) s 71 (3) In 
the case of the accounts of urban district councils the scale of con 
tribution provides for a stamp duty of t60 wheie the total expenditure 
comprised m the financial statement is £100 000 or upwards The 
modification referred to provides for a stamp duty of £60 where the 
total expenditure exceeds £100 000 and is less than £150 000 £60 when 
the latter sum and less than £200 000 and £15 in addition for every £50 000 
or part thereof beyond (Local Government Act 1888 (61 A o2 Vict c 41; 
B 71 (3) Sched II ) 

(i) Ibid B 71(3) As to these rights and ns to appeal see pp 285 
286 ante 

(k) The exceptions are the existing records of or m the custody of the 
quarter sessions (see title Magistrates p 624 poet) propei ty belonmng 
to a chanty for which the trustees and managers are to be appointed as 
tormerly until the Chanty Commissioners otherwise direct and property 
Maimed by the justices as being theirs by presentation or by purchase 
out of their own funds and not bemg property held for the purposes of 
the county (Local Go\eTnment Act 1888 (51 & 62 Vict c 41) s 64(1) 
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Btun it Pot the ptifpose of its powers and duties moludibg ikdM 
Tb executed through a standing committee^ the county council may 

County acquire, purchase, take on lease, or exchange any lands, or 

Acquifiition easements or rights over lands whether within or outside the 
of property county, and may also acquire hire erect and furnish any neces 
sary halls buildings and offices whether within or without the 
county (m) 

Suleand Land may be sold with the consent of the Local Government 

Boaid 1 he proceeds must be applied towards the discharge of any 

loan in any manner sanctioned by the Board or il any other way 
m which capital is applicable (n) The county council may, with 
such consent let for any term any lands which it may possess 
as and when it can conveniently spaie the same (o) and with 
the like consent lease land for a term not exceeding twenty one 
years for military purposes (p) 

(ii ) Special Properties 

Shire and 771 The administrative business of the justices in quarter 
county haiifl sessions m lespect of shire and county halls assize com ts judges 
lodgings, lock up houses court houses justices rooms, police 
lod^ngaetc stations county buildings, works and pioperty is now in the 
hands of the county council (q) and all such buildings aie now vested 
in the county council (?) subject to the light ot the justices in 
qii liter sessions or out ot session to use the Bame(8) foi which last 
mentioned purpose the standing joint committee (a) hive complete 
control ovei and can direct the expenditure of the funds which the 

mandamus it was held that the county council could not bo suep 
m an action to recover such moneys (Salford Corporation v Lancashire 
( ounty Council (1890) 25 Q B D 38^ C A Bootle cum Linacre 
Corporation v Lancashire County Council (1890) 60 L J (Q b ) 323 
C A ) 

(m) Local Government Act 1888 (61 & 62 Vict o 41) s 65(1) For 
the purpose of purchase lease and exchange the Public Health Act 1876 
(38&39Vict c 65) ss 176 — 178 are made apphcable (Local Government 
Act 1888 (5i & 62 Vict o 41) s 65 (2)) As to the rating of county 
buildings see title Kates and Bating As to the application of the 
Mortmain Acts see title Charities Vol lY pp 132 137 138 As to 
the transfer of scientific and other institutions see title Literary and 
Scientific Institutions p 203 ante 

(n) Local Government Act 1888 (61 & 62 Yict c 41) s 65(3) 

(o) Pubhe Health Act 1875 (38 & 39 Yict c 55) s 177 incorporated 
with and by the Local Government Act 1888 (51 & 62 Vict c 41) 
a 65(2) 

(p) Mflitary Lands Act 1892 (66 & 56 Vict c 43) s 11 The lease 
terminates if the land ceases to be used for such purposes (ibid s 11 (2) ) 
see title Royal Forces As to allowmg a pubho building to be used as 
a county court see title County Courts Vol VIII p 414 

(g) Local Government Act 1888 (61 & 52 Vict c 41) s 3 (iv ) and see 
title Police The right which the justices in quarter sessions bad acquired 
by agreement with a pmate individual to use his room free of charge for 
quarter sessions pua^poses was held not to have been transferred under this 
provision (Mon^meryshire County Council v Pryce Jones (1892) 67 J P 
308 C A ) 

(r) I ocal Govsaaixttent Act 1888 (61 & 62 Vict e 41) s 64 (1) 

(a) Ibid s $4 (8) see p 369 post and title MaOISTBATSS 



Pjlut t —Local Akbas and TfiJStii OoVfiRNMtstrr Mi 

county council must find the means of raising (b) Both the county Ssc5t s 
council and the joint committee may issue regulations for managing The 
the buildings so long as the regulations do not conflict (c) County 


The county council must see that proper piovision is made for a ^ 
bhire hall, county hall, or other building foi holding the assizes or proyfde 
the grand or othei sessions of the peace, and toi lodgings for the 
judges attending fh assizes (li) 

The duty of the county council to effect repairs of the above sesaionB 
mentioned buildings does not relieve any persons oi districts from Duty to 
liability by custom to repaii and finish such buildings and in such repair aame, 
cases the money spen^ by the council m such repaas and mainien 
ance is assessed and rated on such persons and districts, and not 
on the whole county (e) 

Srcr 9 — Meetings of Oitneis and Ratepayers under Public 
Jfcalth Acts 

772 Meetings of o\\neis (/) and ratepayers are sometimes. How 
though raiely lequired to deteimme questions(</) They aie sum 
moned on a requisition of twenty ratepayeis and owneia or twenty 
ratepajers oi owners resident m the district or place (A) by the 
1111 ^ or or chaiiinau ot the m ban district council as the case maybe, 

01 m lural distiicts by the chuichw widens oi o\erseers o^ if none 
of tliese by a peibOii appointed by the Locil Goveiument Boaid (i) 

^otlces of the meeting are advertised in the local newspapers anu 
affixed to the principal doors of the churches and chapels {k) 

The chairman is the person summoning the meeting or failing 
him someone elected by the meeting (1) He puts the resolution (m) 


{h) Be Sornerset County Council (1889) 54 J P 182 

(c) Ibid 

(d) See the (bounty Buildings Act 1826 (7 Geo 4 c 63) ss 3 — 5 8 9 

C ounty Buddings Act 1837 (7 Will 4& 1 Vict c 24) ss 1 — 3 County 
Buildings Act 1847 (10 & 11 Vict c 28) s 1 Judges Lodgings Act 
1839 (2 & 3 \ict c 69) s 1 and as to assizes see title Crimtkai Jaw 
AND Procedure Vol IX p 72 As to the assize courts etc at Man 
Chester see Manchester Assize Courts Act 1858 (21 & 22 Vict o zxiv ) 
Local Government Act 1888 (51 A. 52 Vict c 41) s 47 

(c) County Buildings Act 1826 (7 Greo 4 o 63) s 13 As to the 
transferred duties and liabihties with regard to bridges see generally 
title Highways Streets and Bridges Vol XVI pp 184 — 189 

(/) For definition see Public Health Act 1875 (38 4c 39 Vict c 55) 
s 4 and title Public Health and Local Administration compare 
titles Burial and Cremation Vol III p 410 Highways Streets 
AND Bridges, Vol XVI p 113 note (a) 

(g) B g under the followmg sections of the Public Health Act 1875 
(38 & 39 Vict c 66) — s 166 (provision of markets by urban authorities 
see title Markets and Fairs) b 216 (as to highway parishes m urban 
districts see title Highways Streets and Bridqes Vol XVI p 126) 

A 272 (constitution of a local government district see p 334 ante) and 
under the Highway Bate Assessment and Expenditure Act 1882 (46 & 
^ Vict 0 27) B 9 

(jb) PubUo Health Act 1875 (^38 & 39 Viot o 55) Sched HI (1) 

{%) Ibid Sched III (2) Secunty for payment of costs incurred in 
relation to such meeting must be given (ibid . Sehed HI (3) ) 

(h) Ibid , Sched 111 (4) 

(l) Xhfd Sched in (6) 

(m) Sched 111 ifih 
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and if the majority of the meeting consent he can adjourn the 
meeting fiom time to time (n) Ihe declaiation of the chairman in 
the absence of proof to the (ontiary la suflicient evidence of the 
decision of the meeting (o) 

A poll may be demanded on tJie resolution by any owner or rate 
pay er In this case the poll is taken by means o^ voting papers in 
the prescribed form (p) The polling takes place under the same 
terms and conditions as formerly prevailed in the election of local 
boards (a) Owners and ratepayer’^ are given a number of votes in 
proportion to their latmg the former being also fcble to \ote in 
respect of then owneiship and occupation of the same property 
and eithei personally or by proxy (h) Members of coipoiations or 
bodies of persons cannot vote individually as owners of the pioperty 
of the corporation or body but partners in a fiim consisting of not 
moie than six peisons may \ote as if the property weie divided 
equalh among thein(r) Wheie theie is no legistei of owners and 
proxies an owner oi proxy is entitled to a voting paper on making 
a piopei claim (d) 

The person who has summoned the meeting is the returning 
oflicei (e) and he give s the necessaiy notice of the election He mav 
issue a list ol voteis and has power to inspect and take copies of 
parish books and documents (/') He secures the delivery of the 
voting papers at the addresses of the voters tluee da\s at least bcfoie 
ihe day appointed foi then collection (</) The only voting papers 
recognised aie those which have been delivered and subsequently 
collected on the authority of the returning oj05cer but piovision ib 
made for failiue to deliver oi collect (/i) Having collected the 
voting papers he must forthwith dctei mine the result signing and 
certifying it and delivering it to the council to be deposited at its 
oftice open to inspection (?) 


(n) Public Health Act 1875 (38 & 39 Vict o 65) Sched III (5) 

(o) Ibtd Sched III (6) 

(p) Ibid Sched IV Form 0 

(a) Ibid Sched III (6) Ihe rules relating to the election of local 
boards are contained in Sched II (8) — (17) (20) (21) (36) — (38) (44) — 
(49) (51) — (64) (66) (68) (69) subject to the modifications effected by 
Sched III (6) Sched II was repealed by the Local Government Act 
1894 (66 & 57 Vict c 73) and it only exists to the extent stated for the 
purpose of suck polling 

(b) Public Health Act 1875 (38 A 39 Vict c 55) Sched II (12)— (14) 

Aa to the number of votes given in a district divided mto wards see 
tbid Sched II (8) (9) A*^ to the special definitions of owner and 

ratepayer for these purposes see ibid Sched II (10) (ll) respec 
t^ely As to the pioxies to be used see ibid Sched IJ (15) Sched 
rV Form M As to a claim to be registered as an owner or proxy see 
ibid ^ohed II (20) (21) Sched IV Form I 
(o) Ibid Sched II (16) (17) 

(d) Ibid Sched III (6) adopting Sched II (20) (21) 

(e) Ibtd Sched III (6) v / i / 

(/) Ibid Sched II (36)— (38) 

(g) Ibid Sched II (44) (46) — (47) relating to the filling up of the voting 
papers Penalties be inflicted on the returning officer for default in 
his duties (ibid Sebed II (68) ) and on persons guilty of offenoes in the 
election Sched II (69)) 

Ik) Ibid «^ched il (48) (49) 
it) Ibid Sched 11 (6l)« (63) (64} 
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When passed a cop^ of the lesolution must be foiwaided b\ Rbct $ 
the summoning oflicer to the Local (rovernment Board, advertised Meetings 
in the local papers and alii\ed to the churches and chapels (A) of Owners 

When the resolution lesults in the constitution of a local RRd Rate 
government district the costs of the meeting and poll a e payable 
out of the general distuct lates in urban districts the same costs Rubicon 
are payable out ot the fund oi late applicable to the general purposes of leaoiuuon 
of the Public Health \cts (0 

Costs 


b^OT 10 — Poii(j8 Dufies and Liabilities of the Countif i ountil 
bLB bFCT 1 — haii^fa ted J owei Duidf^ and Liahih^u^ 

(i ) In (j^neial 

773 Powers duties and liabilities of an adminutratne chiricber 
have been or may be(?//) tiansferitd by provisional order fiom 
certain Government depaitmeiits and vaiious authoiitics to the 
county council and in some cises to ]oint committees ot county 
councils (n) Enactments relitmg to tiaiisfeired matteis aie to be 

ik) Public Health A(t 1875 (38 39 \ict c 66) Sohed III (7) 

(1) Ibtd ^ched III (8) 

(to) bee Local Government Act 1888 (51 62 Vict t 41) s 10 Ihe 

provisional order must be confirmed by Act of Farhament (ibid ) 

(n) As to the determination of questions arising as to the extent of any 
transfer seeibid s 29 R b C 10th August 1892 (Yearly Practice of the 
Supreme Court 1912 pp 930 931) and the following cases — Be Local 
Oovemment Act 1888 Ex paite Staff ordshti e Quarter Sessions (Chairman) 
(1889) 64 J P 72 (as to rates levied m a stipendiary district) Be Somerset 
County Council (1889) 64 J P 182 (difference between county council 
and standing loiut committee as to the maintenance of buildings for 
assizes and sessions) Be West Biding County Council (1890) 54 J r 533 
(as to the liability to make local grants for a period before Ist April 1889) 
Be Staff oidshirS and Deihyshire County Councils (1890) 64 J P 606 (as 
to liability under a local Act to repau a bridge m two counties) Be Salop 
County Council (1891) ob J P 213 (as to liability under agreements to 
shaie the expense of a county lunatic asylum) Be Warminster Local Board 
and IMlts County Cotimil (1890) 25 Q B D 4^0 (as to maintenance of 
roam roads) Be local Government Act 1888 Ex parte Leicestershire 
County Council and County of Leicester Standing Joint Committee [1891] 
IQ B 53 (as to the division of a county into pohoe districts) Ex paite 
Kent County Council and Dover Council Fx parte Kent Cownty 
Council and Sandwich Council [1891] 1 Q B 389 (as to expenses 
of quarter and borough sessions) Montgomeryshire County Council v 
Pryce Jones (1892) 67 T P 308 C A (as to transfer of agreement for use 
of private room for sessions) Marlborough Town Council v ^ ilts County 
Council (1894) 58 J P 213 (as to maintenance of mam roads) Cornwall 
County Council v Truro Toun Council (1894) 68 J P 299 (as to habihty 
for salary of borough ]ustice8 clerk) Be Norfolk County Council v 
BiUenng (Highway Surveyor) (1894) 68 J P 497 (as to right to take 
gravel from a pit for repairs of roam road) Be Bedfordshire County 
Council and Bedford Urban Sanitary Autlmiiy [1894] 2 Q B 786 (as to 
roam roads when urban authority elects to maintain them) Be Here 
fprdshiic County Council and Leominster Borough Town Council and Be 
Zbcal Qovemment Act 1888 [1896] 1 Q B 43 (as to fees payable to 
lustices clerk m a borough having a sepaTate commission of the peace 
and less than 10 000 inhabitants) Be uardfigan County Council (1890) 
04 J P 468 Ex parte Kent Ooimty Counod and Dover Council Ba parte 
Kent Comty Couned and Sandwich [1891] 1 Q B T20» C A 

fChetford Corporation v Norfolk County C4im^p99S] 2 Q B* 468, C A 
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eonotruod with such modifications as may be necessary to cany tho 
Local Government Act, 1888 (o) into effect (o) 

(u) Powers Duties and [tahhtiea transfer} ed by the Loval Government 

Let 1888 

774 The county council alone exercises the admuusfcrative busi 
ness of the county formerly exercised by the quutei bessions or 
then committees m the tollo\\ing matters (ji) — 

Jn matteib of hnanceit makes assesses levies applies and expends 
the county (q) police G) bundled (s) and all rates makes ordeis for 
payment out (t) of such rates or out of the county stock (<?) or 
county fund (b) prepares and revises the basis or standaid for the 
county rate(c) exeicises the poueis of boiiowing (rf) passes the 
accounts of and discharges the county treasurer (t) fixes the tables 
ot fees to be taken by and the costs to be allowed to inspectois 
analysts and other county officers othei than the cleik of the neace 
and the clciks to the justices ( /) determines and pa^ s the Sdkiies of 
all ofhcois whose lemimeiaton is payable out of the counk lates 
othei than the cleik of the peace and the cleiks to the justices (q) 
])io\ ides foi and pays the salai \ of the t ounty coioner and clett i mines 
the tees allowances and disbuiscmeuts to be paid hy hiii(/0 
piovides and pa^s compensation foi damage done by riots (i) 
piovidts foi the expenses mcuiicd m the execution of the Ada 
under which the count> council is the authonty m place of the 

(o) 51 A 52 Viot 0 41 s 78 A county council cannot peiforin any 
judicial business (ibid) No transfer affects the jurisdiction of quarter 
sessions and lustices as to lating appeals {ibid s 8) see titles Magis 
TRATE s p 638 post Kates and Rating 

(p) The transfer is subject to existing powers duties and habilitiea 
(Local Goyeinment Act 1888 (51 A 52 Vict o 41) s 28 (1) 

(q) See p 359 ante 

(r) As to management of the police see title Police 

(«) See title Rapes and Kaiing 

{t) See p 358 ante 

(a) Local Govtinment Act 1888 (51 A 52 Yict c 41) s S (i ) see 

p 362 ante 

(b) See p 358 post 

(c) Local Go\ernment Act 1888 (61 A 62 Vict o 41) s 3 (i ) These 
provisions are not applicable to county boroughs (ibid s 34 (3) ) As to 
the basis or standard for the county rate see p 359 ante 

(d) Local Government Act 1888 (51 A 52 Vict c 41] s 3 (u ) sea 

p 361 ante 

(e) Local Government Act 1888 (51 A 52 Vict o 41) s 3 (iu ) see 
p 346 ante 

(/) Local Covernment Act 1888 (51 A 62 Vict o 41) s 3 (ir ) 

As to county officers genordly see p 342 ante and as to the dork of 
the peace seep 143 ante and as to justices clerks sec title Magistr ites 
pp 611 etseg poet The county council does not determine although 
It pa vs the salaries of the^e clerks Ihe piovisions as to county officers 
do not apply to county boioughs (Local G ovemment Act 1 888 (51 A 62 Vict 
c 41) B 34(3)) 

(g) Ibtd a 3 (X ) see note (/) supra 

(h) Local Gtowument Act 1888 (61 A 62 Vict o 41) a 3 {jd ) 

This proviatoB does not apply to county boroughs {tbtd a 34 (3) ) See 
also title Coa<>iinE6» Vol \ III p 222 and see especially ibtd pp 217, 
SJLS and as to ft|)UeiAl divisions of counties ibid pp 214^221 

G) Local OalrtWJnmfMttt Act 1888 (6J A 62 Viot c 41) a 3 (xli) The 
^ unposed by the lUot (Dama<ea) Aot, 1889 
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quarter sessions (A.) , and provides and pays the costs of matters in Skot id 
connection ^\ith the regisfciation of parliamentary voters (Z) Powers etc 

In matters lelating to county propeity and institutions the ofthe 
county council, as successor to the quarter sessions deals with shire County 
halls and the other propeity already specified (n?) , the pi o vision C ounc il 
and maintenance of asylums toi pauper lunatics (n) county bridges Piopeity auii 
and their approaches (a) maiitutious 


In connection with officers the county council appoints and Otocere, 
removes the count\ treasurei (p), thecount'y surveyor ((;) the public 
analysts (r) anv oliicei under the Explosives Act 1875 (s) and any 
officer whoae lemuneiation is paid out gt the county late othei 
than the cleik of the peace and the cleiks to the justices (<) or the 
coronei (u) 

Ihe countj council also exeicises certain poweis of dividing the Division of 
county into coroiieis distiictb (a) and polling diBtiiotb(5) and of 
appointing places of election and levision couits (l) 

In matteis of licensing the transfeired poweis of tlie justices are Lioensiug 
those of licensing under any general Act places foi music and 
dancing ind of gi anting ceitain lacecouise licences (d) 

The count> co incil also exeicises the powers and pei forms the Misceiia 
ncous 


(/ ) &Le the text infia 

{1) See title Elections Vol \II p 246 

(m) Local Goveiumont Act 1888 (51 & 52 Viot c 41) a 3 (iv ) ace 
furthei p 364 ante and also as to the obligation to make provision for the 
accommodation of the quarter sessions and justices see p 364 ante As to 
reformatory and mdustiial schools see title Education Vol XII pp 78 
79 

{n) Local Government Act 1888 (51 & 52 Vict c 41) s 3 (vi ) see 
title Lunatics AND Persons OF Unsound Mind pp 479etseq post Any 
asvlum provided m whole or m part at the cost of a county is mcluded 
ID the expression county lunatic asylum (Local Government Act 1888 
(61 & 52 Via ^ 41) s 86 (5)) 

(o) Ibid s 3 (vm ) see title Highways Streets and Bridges 
Vol XVI pp 184—189 

(p) See p 344 ante This provision is not apphcable to county boioughs 
(Local Government Act 1888 (61 & 52 Vict o 41) s 34 (3) ) 

iq) See p 346 ante 

(r) See p 347 arUe 

(s) 38 & 39 Vict 0 17 The reference here is to the powers of the 
justices in quarter sessions under t&td s 76 see fuither title Explosives 

^Vol XIV pp 390 391 

^ (t) Local Government Act 1888 (51 A 62 Vict c 41) s 3 (x ) see 

note (/) p 368 ante As to the clerk of the peace see p 343 ante and as 
to clerks to the justices see title Magistrates pp 611 ef seq poet 

(u) See title Coroners Vol VIII pp 215 234 

(а) Local Government Act 1888 (61 & 52 Vict c 41) s 3 (xi ) Ihis 
Js not applicable to county boroughs {%bid s 34 (3 )) see further title 
Coroners Vol YIH p 214 

(б) As to electoial divisions and polling districts see the Polling 
Distncts (County Councils) Act 1908 (8 Edw 7 c 13) s 2 

(c) Local Gk)vernment Act 1888 (61 & 52 Vict c 41) s 3 (xu ) and see 
title Elections Vol XII pp 262 308 

(d) Local Government Act 1888 (51 52 Vict o 41) s 3 (v ) see# 

turtitor, title Theatres Other Places of Entertainment 

Th^ reference to racecourses is conhned to the Eacecourses Lioexunng 
Act, 1879 (42 k 43 Vict o 18), which affects only a radius of im miles 
(sharing Cross , see, further^ title Gahing and Wageriko, Vol XV , 
pp 2801 287 



870 


Local Govfbnment 


filSCT 10 


Powors etc 
of the 
County 
Council 


Powers 

etc traiiF 

ferreil fioni 

quaiter 

sebsion*) 

exercised 

by count'v 

council and 

quarter 

sessions 

jointly 


duties formerly vested in or imposed upon the quarter sessions as 
county authority under the Highways and Locomotives (Amend 
ment) Act 1878 (e) as local authoiity under the Acts relating to 
contagious diseases of animals (/), destructive insects (ff), fish con 
servancy (/*) wild birds (i) weights and measures (k) gas meters (1), 
and stamps (m), also matters arising out of the Riot (Damages) 
Act, 1886 (n) the registiation of the rules of scientific societies (o) 
the registiation of charitable gifts (p) the certifying and recording 
of places of religious worship (<?) the confirmation and record of the 
rules of loan societies (r) 

775 Other powers which were formerly exercised only bj the 
quarter sessions have been transferred to the jurisdiction of a stand 
mg joint committee lepresentative of the county council and the 
justices of quaitei sessions 

Such powers aie those relating to the contiol ot the county 
police (8) the appointment and lemoval of the clerk of the peace (f) 
the fixing of the salaiies of the justices clerks of petty sessional 

(t) 41 42 \ict c 77 see title Highways STPEIl‘^ and Bridge 

Vol \\I pp 14 99 note (t) 

(/) local ( oveinment Act 1888 (61 & 62 Vict c 41) s 3 (xm ) see 
title Animal«i Vol I pp 429 ft seq 

(g) Local Government Vet 1888 (51 Sc 63 Vict c 41) s 3 (xm ) see 
title Agriculture Vol I p 281 

(h) Local Covernment Act 1888 (51 & 52 Vict o 41) s 3 (\iii ) 
see title Fisheries Vol XIV pp 622 H seq 

(i) Local Government Act 1888 (61 & 52 A ict c 41) s 3 (xm ) see 
title Animals Vol I pp 405 et seq 

{k) Local Government Act 1888 (51 & 52 \ict c 41) s 3 (xm ) see 
title Weighis and Measures 

(Z) Local Government Act 1888 (61 & 62 Vict c 41) s 3 (xm ) This 
provision does not extend to county boroughs (thtd “ ' ' see title 
Ga*^ Vol XV p 344 

(m) Local Government Act 1888 (51 St 62 Vitt c 41) s 3 (xm ) The 
reterenoe to stamps is to the Local btamp Act 1869 (32 & 33 Vict c 49) 
which enabled the justices m quarter sessions to order that all fees and 
penalties payable to the treasurer should be paid and received by stamps 
when the clerks of petty and bpecial sessions and justices withm the county 
were paid by salary Questions ansmg as to the application of the Act 
are among the matters to be referred to and detei mined by the standing 
joint committee 

(n) 49 A uO Vict c 38 I ocal Government Act 1888 (61 & 62 Vict 
0 41) 8 3 vxiv ) 

(o) Un^ei the Scientihc Societies Act 1843 (6 & 7 Vict o 36) see 
title LirERARi AND SciENiiBic INSTITUTIONS p 207 ante 

ip) Under the Charitable Donations Registration Act 1812 (52 Geo 3 
0 102) see title Charities \ ol IV p 244 

(q) Under the Places ot PcIilious Worship Act 1812 (62 Geo 3 c 166) 
B 2 see title EcCLESiASiiciL Law Vol XI p 817 

(r) I oan Societies Act 1840 (3 & 4 Vict c 110) s 4 see Local Govern 
ment Act 1888 (61 & 62 Vict c 41) s 3 (xv ) and see title Loan 
Societies p 210 emte 

(s) Local Government Act 1888 (51 ^ 52 Vict o 41) ss 9 30 and 
Bee title Police This includes the control over the division of the 
county into police districts {Ex parU Lew^stershtT^ O&wnty OowncU Md 
VowMuoj LtMttttr BUmdvng Jovt^OommMte [1891110 B fi3> 

W Local Government Act 1888 (61 k 62 Vwst c 41) » 83, and p 343, 
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divisions in the county (a), to joint ofiScers* to matters required ^eot lo 
to be determined jointlj by the ^uaiter sessions and the county Powers etc 
council (6), to any matters arising with respect or incidental of the 

to the above mentioned police clerks or joint officers, or joint 
matters to the provision of accommodation for the quarter sessions 
or justices out of session or to the use by them oi the police or 
clerks of any buildings looms or piemises (c) or to the applica 
tion of the Local Stamp Act 1869 (d) to any sums received by 
clerks to justices (^) or to any matters required to be determined 
jointly by the quarter sessions and the countv council ( f) 

776 Beyond the administrative powers and business of the Powers etc 
quarter sessions the county council takes by transfer from the 
justices of the county out of session the powers in respect of the 
licensing of places foi stage plays (a) and their powers and duLus 

in respect of the execution as local authority of the statute lelating 
to explosives (/*) 

777 The duties and liabilities of the inhabitants of the county 
are now the duties and liabilities of the county council (i) but such 
transfer does not create any new liabilities and any common law 
or statutory restiictions on the duties and liabilities formerly exist 
mg in the case of the inhabitants of the county continue m tlie 
hands of the county council (k) 

778 The powers duties and liabilities of the quarter sessions or Exercise of 
justices which m the case of the county are transferred to the transfeired 
county council are also transferred to the council of a county Corou^hT 
borough in so far as that council was not already possessed of and county 

boroughB 


Transfer 
of duties of 
inhabitants of 
county 


(a) Local Government Act 1888 (51 & 52 Vict o 41) ss 30 84 (2) 
and see title Magistrates pp 611 ef seq post This applies to the clerks 
of county petty sessional divisions [Cornwall County Council v Truro Town 
Council [ISM) 58 J P 299) but not to the clerks to the borough justices 
[Thetford Corporation v Norfolk County Council [1898] 2 Q B 468 C A 
overrubng Ex parte Kent County Council and Dover Counnl Ex parte Kent 
County Council and Sandwich Council [1891] 1 Q B 389 and Ke Hereiord 
shire County Council and Leominster Borough 1 own Council and Be Local 
Qovemment Act 1888 [1895] 1 Q B 43) 

(b) Local Government Act 1888 (61 A 62 \ict c 41) s 30 (1) 

(c) Ibid B 30 (1) (3) The loiut committee have complete control 
over and can direct the expenditure of the funds which the county 
council IS under obligation to raise [Be Somerset County Council (1889) 
64 J P 182) 

(d) 32 &; 33 Vict o 49 see note (m) p 370 ante 

(«) See title Magistrates p 613 post 

If) Local Government Act 1888 (51 & 52 Yict c 41) s 30 (3) 

(0) See title Theatres and Other Places op Entertainment 

[h) Local Government Act 1888 (61 Ac 52 Vict c 41) s 7 see 
Explosives Act 1876 (38 & 39 Vict o 17) and title Explosives 
Vol XIV p 360 As to the transfer of powers from borough councils 
and borough justices see the text infra 

(») Loom Government Act 1888 (5l &52 Viot o 41) s 79(2) 

(1) Compare Salford Corporation v Lcmcoshirs County Oowunl (1890) 
25 Q B I) 384 C A and consider for example the Labilities for 
non repair of county bridges which are t he same as formerly see title 
Biohwats, Streets and Bridges Vol XVI p 188 
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them {t), whethel: khey were formerly vested m or attached to tho 
court of quartei sessions or justices of the borough or of the 
county in which the borough is situate (m) But the provisions of 
traiistei lelating to county ofticers the standing joint committee, 
coroiieis, gas meteis and lates and the basis oi standaid for the 
county late, ha\e no application to county boiough8(») nor has 
the council of the borough iiansferied to it any of the poweis 
111 1 elation to the diMsion of the county into polling distiictfl 
ioi pailiamentaiy elections, the ajipoiiitment of places of elec 
lion for the county the leyision courts and the costs of matters 
to be (lono for the legistration of pailiamentaiy \oteis for the 
county {o) 

779 The position of other boioughs depends upon whether they 
aie quartei sessions boroughs and if so whether they had in 1881 a 
population of 10 000 or less oi whether they ha\e been constituted 
qnaitor sessions boioughs since 1888 or i\hether they are boroughs 
AMth a separate commission ot the peace (p) 

780 In quaiter sessions boioughs not being county lioioughs 
1 aviiig 111 1881 a population of 10 000 and upw uds the council of 
the 1)01 ough le tains is foimerly its povers as local authoiilv under 
any Acts (q) bubiect llieieto and to certain piovisions as to con 
tnl)utions 0) and highways (s) such boioughs toiin pait ot the 
county foi administiative purposes (/) 

Jn boroughs \Nlnch ha\e a scpai ite coint ot (pi liter se^-sions and 
a population accouling to the census of 1881 of less thin 10 000 the 
county council his by tiansfei the powers duties and liabilities 
ioimeily poss^^^sed by the borough council and the borough justices 
relating to the i)io\ision and maintenance etc of asylums for 
pauper lunatics (a) and the former powers duties and liabilities 
of the borough council as regards coioneis {b) and the appointment 
of analysts under the Acts relating to the sale of food and diugs (c), 

(l) Ab to what are county boroughs see p 300 ante 

(m) Local Goyernment Act 1888 (51 A. 52 Vict c 41) b 34(])(c) 

(n) Ibid s 34 (3) These matters ha\e either no appUcation to such 
boroughs e g county rates or are proyided for by othei btatutes e q the 
borough oflficers are icgulated by the Municipal Corpoiatious Act 1882 
(45 &; 46 Vict c 50) see p 300 emte the purposes of the standing joint 
committee are met by the council or watch committee see pp 302 321 
ante as to coroners see title Coronek** Vol VIII pp 218 225 as to gas 
meters see title Gas Vol XV p 344 

(o) Local Government Act 1888 (61 A 62 Vict c 41) s 34(6) As to 
the power of the borough council to divide the borough into polling districts 
for its own elections see title Flections Vol XII p 308 

Ip) See p 301 ante As to the effect of a subsequent grant of quarter 

ssions to a borough see p 373 post 

{q) Local Government Act 1888 (61 & 62 Viot c 41) s 36 (1) and see 
also pp 301 348, 355 ante 

{r) See p 373 

{s) See Local Government Act 1888 (61 A 62 Vict c 41) and title 
Biohwats, SiKUStBTS and Bridges Vol XVI p U 

(i) Local Government Act 1888 (61 A 62 Vict o 41) s 36 (1) 

(a) See title and Persons op Unsound Mind pp 479 etieoM 

pOfft ^ 

(b) See title Vol VIII p 226 

40 See title and Druqs, Vol XV pp ^8 
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under the Acts relating to leformafcory and indastrml schoolti {d) 
fish oonseivancy (e), explosives (y ) and undei the Highways and 
Locomotives (Amendment) Act* 1878 (g) Foi the above and all 
other administrative purposes of the county council, the area of the 
borough is included in the county and is subject to the authority of 
the county council (/i), and its parishes aie liable to be assessed to 
all county contributions (i) A transfer undei the above proMsion 
includes the transfer of any agieement relating to the above matters 
which such a borough may have entered into with other authorities* 
and subject to the terms and conditions theieof (/c) 

Boroughs whether with or without a sepai ate court of quarter 
sessions which by the census of 1881 had a population less than 
10,000 foim part of the county for all matters relating to the police 
force (Z) the appointment of analysts under the Acts relating to the 
sale of food and drugs (m) the execution of the Destiuctive Insects 
Act, 1877 {n) gas meters (o) weights and ineasuieb (p) and the 
execution of the Acts relating to explosi\es {q) but the borough 
council retains the powers of making regulations in lespect of 
dairies and milkshops (?) 

781 The aiea of a boiough other than a county borough which 
has been granted a court of quarter sessions since the 13th August, 
1888 IS subject to the authority of the county council and its 
paiishes are assessed to county contributions as they were before such 
grant and the mayor aldermen and burgesses or boiough council 
take no further power, duties, or liabilities by the giant than are 
necessary for establishing and maintaining the couit so granted (s) 

(d) See title Education Vol XII p 73 

(e) See title Iishekies Vol XIV p 601 
(/) See title Explosives Vol XIV p 360 

(^) 41 & 42 Vict c 77 Local Government Act 1888 (51 & 52 Vict 
c 41) s 38 (l)p(2) see further title Highways Streets and Bridges 
Vol XVI pp 14 26 117 

(A) And the county coroners (Local Government Act 1888 (51 & 52 
Vict c 41) s 38(5)) see title Coroners Vol VIII p 22,^ 

f%) local Government Act 1888 (51 & 52 V^ict c 41) s 38 (5) see 
further as to the financial relations p 356 ante 

(/ ) Ke Salop Oounty Council (1891) 66 J P 213 in which case an 
agreement had been made by three quarter sessions boroughs of less than 
10 000 inhabitants with two counties and a borough m one of them to share 
the expenses of a county lunatic asylum 

(l) See title Police 

( m ) See title Food and Drugs Vol XV p 68 

(n) 40 & 41 Vict c 68 and see title Aqbxculiure Vol I p 280 

(o) See title Gas Vol XV p 344 

(p) See title V7 eights and Measures 

(g) Local Government Act 1888 (51 & 52 Vict o 41) s 39(1) (3) see 
title Explosives Vol XIV p 360 
(r) Local Gkivemmont Act 1888 (51 & 52 Viot o 41) s 39 (2) The 
regulations are made under the Contagious Diseases (Animals) Act 1878 
(41 &s 42 Vict 0 74) s 34 as amended by the Contagious Diseases 
(Animals) Act 1886 (49 & 50 Vict c 32) s 9 In all other respects 
iSiese Acts were repealed by the Diseases of Annuals Act 1894 (57 & 58 
Viot 0 57) Sched V , and under ibtd s 3» the counfv coonoil is the 
local authority in boroughs to which the Local Government Act J8S6 
(51 & 53 Vict c 41) s ^9, refers see, further, title Animals* Vol 1 * 

Local^overnment Act, 1888 (51 52 Vict c 41), s 37 
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tSii tn a boiough whether a quarter aessiona borough or not, 
having a separate commission of the peace and not being a county 
borough, all the powers, duties and liabilities of the court of quarter 
sessions or justices of the borough, vthich, in the case of the counties, 
are transferred to the county council are exercised within the 
borough by the county council with the exception of those relating 
to pauper lunatics These are reserved foi the borough council 
unless the borough is one of the smaller quarter sessions boionghs (t) 
in which case the county council exeicises these powers also (a) 

Sub Sect 2 — Conferred Powers Duties and LtahihUes 

783 County councils may make representations to the Local 
Government Board as to the boundaries of a county or borough, 
the union of county boroughs and counties the union of counties 
or boroughs or the division of a county the constitution of county 
boroughs the alteration of county electoral divisions or of the 
number of county councillors and electoial divisions or the 
alteration of areas of lt)cal go\ernment piitly situate in the 
county (b) 

County councils have the same powers of promoting and opposing 
bills in Parliament and of piosecuting or defending any legal 
proceedings necessaiy foi the piomotion oi protection of the 
interests of the inhabitants of the county as are possessed by 
boiough councils (c), except that in the case of the county council 
the consent of owners and ratepayeis is not necessaiy (d) 

For the purpose of consultation as to their iiiteiests in common 
with other county councils and for the discussion of matters of 
locxl government, county councils are authorised to make contubu 
tions to an association formed for these purposes (c) 

County councils may advance money to peisons or bodies of 
persona whether corporate or unmeorporate to aid m the emigration 
or colonisation of mhabitants of the county with a guaiantee for 
repayment of such advances from any local authority m the county, 
or the Go\ernment of any colony (/) 

784 County councils have power to hold local inquiries {g) as to 

(f) See p 372 cmie 

(a) Local Government Act 1888 (61 & 52 Vict o 41) s 36 

(5) Ibtd 6 54 see the Polhng Arrangements (Parliamentarv Boroughs) 
Act 1908 {8 Edw 7 c 14) b 2 

(c) Under the Borough iunds Act 1872 (36 & 36 Vict c 91) (see p 380 
post) and the Railway and Canal Traffic (Provisional Orders) Amendment 
Act 1891 (64 & 66 Vict c 12) s 1 

(d) Local Government Act 1888 (61 & 62 Vict o 41) s 16 extended 
to the promotion of Bills by the County Councils (Bills in Parliament! 
Act 1903 (3 Edw 7 c 9) s 1(1) (6) which also deals with expenses 
and appeal (totd s 1 (2) (3) ) and see generally title Fakliamekt 

(e) See County Councils Association Expenses Act 1890 (63 & 54 Vict. 
c 3) s 1 

(/) Local Government Act 1888 (51 & 62 Vict o 41) s 69 (1) (d) 

The county council cannot charge on the parish or district the 
remuneration of a barrister appointed by the county council to hold the 
^-*^*^p**® Oofmty Cotmctl v Ktngsbury Urban Oavnctl [1909] 
A & B 654 C A ) As to the power of county oouncUB to contribute to 
by the Chanty CommissiQUcrs^ see title CaABXTUfiSt 

Vofc IV r p 9S7 ^ 
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m 


the advisability' of alteimg local goveinment areas in their 
distiicts (h) as to the establishment of isolation hospitals (i) , as to 
the compulsory acquisition of land by a paiish council (A) 

Other powers and duties are conferied or imposed upon county 
councils by a large number of statutes (1) 

Sub SSOT 3 — Pmver to compel Perfat ma^ite of Unties hy other Councils 

786 Upon receuing a complaint from a paiisb council (w) that 
the district council has neglected its duties under the Public 
Health Acts(n) in respect of providing the parish with sewers oi of 
maintaining sewers or of supplying the paiish with watei or m 
respect of maintaining and repairing highwa-ys the county council 
may after inquiiy eithei lesolve that the duties and powers of the 
district council for the purpose of the matter complained of shall 
be transfeired to the county council oi may make such an oidei 
as IS mentioned in the Public Health Act 1875 (o) s 299 and may 
appoint a person to perform the duty mentioned in the order ( p) 

A copj of every leport which is requiied by the regulations of 
the Local Government Board to be sent to the Boaid bj the 
medical officeis of uiban and lural distiict councils is also lequuf d 
to be sent to the council of the count j within which such distiict 
lies iq) and if it appeiis fiom such leport that the Public Health 
\ct 1875 (?) has not been piopeilj put in force within any distiict 
and that some mattei of public health in the district requiies 
iemed\ the count> council ma} lepresent the case to the Local 
Goveinment Boaid (a) 

786 On the complaint b\ the paiish council or in some case 
the palish meeting as to the failure of the district council in 
certain cases to piotect public rights of wa'y oi roadside wastes 


{%) See Local Go\ernnient Act 1894 (5b A 67 Yict o 73) s 72 
{%) Isolation Hospitals Act 1893 (56 & 57 ^ ict c 68) ss 6 7 see title 
Public Health and Local Administration 

(Jk) Local Government Act 1894 (66 A 67\itt c 73) s 9 see title 
C OMPULSORTPuPCHASE of I AND AND OOMirN&AlION \ol \ I pp 9 167 


et seq 

(l) See titles referred to m the list of ciobs referent es at pp 233 — 236 

ante As to powers to compel performance of duties by other oouncil*^ see 
the text infra ^ , 

(m) See p 249 ante As to the nght of the parish meeting to make 
the complaint see p 259 ante 

(n) See generally title Public IIeaith and Local Administration 

(o) 38 A 39 Vict c 55 8 299 and see titles Highways Stpeei* 
and Bridges Vol XVI pp 160 151 Public Hialth and Local 
Administration Sfwers and Drains ater Suppt t and as to notice 
of the resolution see note (c) p 376 post 

(p) Local Government Act 1894 (66 & 67 Vict o 73) s 16 (1) (2) 
When the order is made the Public Health Act 1875 (38 A 39 Vict o 65) 
gs 299—302 apply (Local Government Act 1894 (56 A 67 Vict o 73) 


{q) Ihid B 19 (1) As to the consequences of not sending such copy 
hee note (m) p 277 ante 
(r) 38 & 39 Viot c 65 

(a) Local Government Act 1888 (61 A 62 Viot c 41) s 19 (2) The 
Board may hold a local inquiry (ibid s 87 (1)) As to this see title 
Fx^buo Health and Local Administration 
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tlll'emftty eoimoil may toumfer to its^ thft powera aod 
district council (20 

787 If the rural di$tnct is in two or more counties the com 
plamt IS made by the parish council to the county council in 
whose district the pansh is situate When the subject matter 
affects moie than one county the complaint is leferred to a joint 
committee of their councils and if any membeis of the joint 
committee aie not appointed those who have been appointed are to 
act Questions relating to the constitution of joint committees ars 
settled by the Local Go\einment Board (c) 

788 Ihe county council has power to compel rural distuct 
councils in its area to perform their duties in lespect of the 
housing of the working classes In the case of uiiheaKhy or 
obstiucti\e buildings against which a rural district council has 
failed to proceed by making and enfoicing a closing or demolition 
oidei the council of the county in which such di&tiict lies may gne 
wiitten notice to the distiict council that such proceedings ouglit to 
be adopted In thee^entof continued failure of the district council 
the county council may by lesoliition declaie the distiict 
council to be in default, and theieupon the poweis of tlie distiict 
council in suth matter except the powei of making a scheme of 
leconstiuction aie vested in the county council but at the expense 
of the defaulting distiict council (d> 

Similaily where a rural district council has failed in a proj^er 
case to make piovision for the housing of the woiking classes the 
county council upon complaint by a paush council or pansh 
meeting oi by foui inhabitant householdeis of the iiual district and 
aftei holding a local mquiiy may resolve that the poweis of thermal 
district council in respect of which it is m default be tiansferied 
to them (e) 

(b) See the Local (jovernnient Act 1894 (56 & 57 Vict B 73) s 26 (4) 
As to the right of the parish meeting to n^ake complaint see pp 249 259 
ante 

(o) Local Government Act 1894(56&;57 Vict o 73) s 63(2) and see title 
HiGiiwArs Streets and Bridges Vol XVI pp 29 30 150 161 162 
163 In the above cases of the powers of the distnot council being trans 
ferred by resolution to the county council (see p 375 ante) notice of 
the resolution must be sent forthwith to the distnct council and the Local 
Government Board The expenses incuired by the county council aie a 
debt from the district council payable as part of its expenses m the exeou 
tion of the Pubhc Health Acts and they may be raised m like manner 
I he county council may borrow for the purposes in exactly the same way 
as the district council might have done (see p 337 ante) and may charge 
the fund or rate with the payment of pnncipal and interest of the loan 
and the loan with mterest must be paid and the charge has the same 
eifect as if the loan weie 1 iwfully raised and charged on the fund or rate 
by the distnot council (see p 337 ante) Separate accounts must be kept 
by the county oouncil The county council may by order vest all or any 
of its powers, dutma property debts and habilities in relation to any of 
the transferr^ powers m the distnct council (X/ocal Government Act, 1894 
(56& 67 Viet 0 73), 8 63 (1)) 

(d) Housing of the Working Classes Act 1890 (63 & 64 Viot c 70), 
• ^6(2) see ti^ POBUC Health and X^al Administration 

Housmg 1>wn Planning etc Act 1909 (9 Edw^ 7* c 44} » 
laittsh ease the Lo4al Chnrernment Act, 1894 (66 67 Viet e 73) a 




iam to the eonrses the eoaoeil may nvrt ih 

r^r^seot &e imatter by way of eomplmnt to the Local Govemment Poweraeto. 
B<»id and the Board may, amongat other remedial measares> ordm: of the 
the county council to execute the necessary aorks or things (/) Coosty 

COQIK^ 

StTB SEor 4 — Powers of Countt/ Councils to adfust local Ooionment Areas 

oier (ounty iHatriets and lanshn 

789 The county council has power to make the following powers over 
alteiations m respect of a county district \ e tht district of an county 
urban or ruial council not being a ooiough (gf) oi m respect of a distnctsand 
palish (//), namely the alteiation or defimtion of the ooundary the 
division of distiicts oi paiishes the union of districts or parishes 
with others ^-he transfer of pait of a parish to anothei , the con 
version of a lural district, or pait, into an urban d strict the con 
version of an urban rnto a rural district the transfer of the whole 
or part of a district to another the formation of new urban or 
rural districts (i) , the di\ision of an urban district into wards the 
alteration of the number or boundaries of wards , the alteration of 
the number of members of a district council and the apportionment 
of the members among the wards 

If the areas are situate in two or more counties, or their alteration jomt 
will affect the boundaries of a pool law union situate in two oi more commutes** 
counties the powers are exercised by a joint committee of the 
county councils inteiested (fc) 


applies as to which see title Public Hpalth and I ocal Admints 

TRATION 

(/) Housing Town Planning etc Act 1909 (9 Edw 7 o 44) 

» 10(1) (3) 

(o) Local Go^e^nment Act 1888 (51 A, 62 \ict o 41) s 100 

01) This power does not m any way affect the poweis ot the Local 
Goyornment Boaid in respect ot the union division oi alteration of 
parishes (thid s 67 (7) seep 23S ante) But m practice it supersedes if 
it does not destroy the power conferred by the Pubhc Health Act 187 » 
(38 & 39 Vict c 66) ss 270 — 276 upon the I ocal Government Board 
of altermg the area of local government districts As to further poweis 
with regard to panshes seep 379 post As to the adjustment of pro 
perty income debts liabilities and expenses which are affected by 
any such order of a county council see the Local Government Act 1894 
(66 & 57 Vict c 73) a 68 as to local inquiries by a county council 
see p 374 ante 

{%) An urban district thus created has the same position as if created 
under the Pubhc Health Act 1876 (38 & 39 Vict c 55) (£ v Barnes 
hue parte Eatcltff (1896) 13 T L R 25) but the extension of a district 
by such an order does not give to the urban authonty whose dis 
triot IS extended the power of supplying the extended portion with 
water except under the conditions imposed by the Public Health Act 
1875 (38 & 39 Vict o 66) s 62 and it is doubtful whether the Local 
Government Board can in its order confer such a power upon the urban 
authonty as would interfere with the rights of other persons under the 
Public Health Act 1875 (38 & 39 Yiot o 66) s 62 (Huddersfield 
Corporation y Bavensthorpe Urban Oowneil [1897] 2 Ch 121 C A } and 
see title Water Supply 

(k) Local Government Act 1894 (56 &: 57 Vict o 73) ss 36 42 As 
to procedure etc see also Local Government Act 1888 (51 A 52 Vict 
e 41}* ss 57 59 60 87 » Order of the Local Government 
14tb September, 1889 
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Sob Spot 6 — Power* of County Council to control Oovernment of County 
Dtatruit Rural Dtstrtdt and Unions 

790 The county coLini.il may b} older fix or alter the number 
of guaidians oi ruial distiict couiicillois to be elected for each 
palish in its county and foi this puipose may exeicise powers 
similar to those vested in the Local Government Board (Z) 
of adding parishes to each othei and dividing parishes into 
wards i^m) 

The county council may also in order to regulate the retirement of 
guardians or luial distiict councillors in cases whue letire bv 
thirds and to secure that as neailj as possible one thud of such 
guardians and councillois shall retiie m each yeai direct in winch 
>ear or years of each tiionnial period the guaidians or councillors 
foi each paiish waid oi other area shall ictiie(«) 

If the pool law union is situated in moie than one coiinh the 
above powers must lie e\eic sed bv a joint coinmittcL of tlie county 
councils concerned (o) 

791 The county council mav also direct the name which a rural 
distiict shall beai (jn) may apply to the Local Government Boaid 
that uiban poweis shall be confeiied on luial district councils {q) 
may assist m pieseiving lights of common (i ) ma> take steps on 
the default of the luial district council in ceitain matters ( s ), and 
may make such ordeis as mav be necessaiy for the proper con 
stitution of the lural district council (t) 

The county council maj also take steps for the proper constiiu 
tion of the uibaii distiict council ( a ) 

(Z) Under the Poor I aw Amendnient Act 1858 (31 &. 32 Vict c 122) 
8 6 and see title Poor I aw 

(m) local Government Act 1894 (56 & 57 \ict c 71^ s 60 (1) If 
guardians aie elected under anvr local or personal Act for districts by 
whatever name called this and the other provisions of tbid s 00 
apply to that district (thid s 60 (4) ) 

(n) Ihtd 8 60 (2) See also the power of the county council to order 
simultaneous retiiement of guardians and niial distiict oouiicillorp 

ss 20 (6) (a) 24 (4) and for a similar power in respect ot uiban aistrict 
councillors ibid s 23(5) and see title I leci ions \ol \11 p 362 

( 0 ) See Local Government Act 1894 (56 & 67 Vict c 73) s 60 (3) 

(p) local ^ oveinment Act 1894 (66 57 Aut c 71) s 24 (7) 

see p 329 ante 

(q) I ocal Government Act 1594 (56 57 Vict c 73) s 2o (7) see 

p 332 ajite 

(r) Local Government Act 1894 (56 & 67 Vict c 73) s 26(2) see 
title Commons and Rights of Common Vol IV pp 600 601 

(«) As to obstruction of rights ot way see p 376 ante and as to 
default respecting the housing of the working classes see p 376 ante 

{t) Local Government (Lleotions) Act 1896 (69 A 60 Vict o 1) s 1 
By ibid s 2 the Act was to expire in 1897 unless continued It ha^ 
been continued each year sime and is still in operation By thui 
8 1 (3) the council may delegate the exercise of its powers to a 
oommitttee 

(a) Local Government Act 1894 (66 & 67 Vict o 73) s 67 (6) Local 
Government (Elections) Act 1896 (69 & 60 Viot o 1) s 1 This latter 
Act u still m operation See also p 268 ante and as to direotmg the 
einwtaneouB retirement of the < ouLciIlors see title Elections, Vol XII , 
p Sw2 
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Other powers exercisable by the county council in matters Skot lo 
affecting parishes are those i elating to the compulsory acquisition Powers etc. 
of land by a parish council (h) loans by paiish councils (c) , com of the 
plaints by a paiish council or parish meeting that a rural district County 

council 18 in default (d) the security to be given by the treasurer C onne ll 

of a parish council («) the custody of documents (/) the division and 
of a parish into waidsfy) the conferring of powers of a parish concerning 
council on a paiish meeting(//) the consent of a parish meeting to 
matters affecting part of a parish Mith defined boundaries (t) the 
grouping of paiishes(A.) the creation or dissolution of a parish 
council (f) the remo\al of disqualification in favour of a parish 
councillor (m) the ordering of a new election of a parish council (n) 
or parish councillor or guaidian or auditor (o) the scale of election 
expenses (p) the name of a divided parish (q) securing the proper 
constitution of the parish councils (i ) 

792 The Local Government Board have power to transfer to Powers of 
county councils certain powers and duties, either by provisional 
orders or by diiect orders («) SSo''’^ 

transfer 

(6) Local Government Act 1894 (66 & 57 Viet c 73) s 9 and see 
title Compulsory Purchase op T vnd and Compens chon \ ol A I 
pp 167 et seq 

(() local C overnment \ct 1894 (u6 & 67 Vict c 73) ss 11 (2) 12 
ece p 244 ante 

(d) Local Grovernment Att 1894 (56 L 57 Vict c 73) ss 16 19 (8) 
see p 375 ante 

(e) local Goveinmont Act 1S94 (56 A 57 Vict c 73) s 17 (6) seo 
p 250 ante 

(/) I ocal Goveinmont Act 1894 (56 57 Vict c 73) s 17 (9) see 

p 253 ante 

(g) Local Government Act 1894 (56 Su 57 Vict c 73) s 18 see p 238 
ante 

(h) Local Government Act 1894 (56 57 Vict c 73) s 19(10) see 

p 258 ante 

{%) Local Government \ct 1894 (66 57 Vict o 73) s 37 seo note (o) 

p 268 ante 

(7) Local Government Act 1894 (66 & 57 Vict c 73) ss 1 (1) 38 see 
p 240 ante 

(l) Local Government Act 1894 (56 57 Vict c 73) s 39 see pp 239 

240 ante 

(m) Local Government Act 1894 {a 6 & o7 Vict o 73) b 46 (3) see 
p 241 ante 

{n) I ocal Government ict 1894 (66 & 67 Vict o 73) b 47 (5) see 
p 241 ante 

(o) Local Government Act 1894 (56 & 57 Viet c 73) s 48 (6) and 
as to guardians see title Poor Law 

(p) Local Government Act 1894 (66 6c 57 Vict o 73) s 48 (7) see 
title Elections Vol XII pp 363 373 

Local Government Act 1894 (66 & 67 Viot o 73) s 55 (2) see 
p 239 ante 

(r) Local Government (Elections) Act 1896 (69 & 60 Viot o 1) s 1 
and see p 241 ante 

(s) See the Local Government Act 1888 (61 & 62 Vict o 41) ss 4 10 
Housing of the Working Classes Act 1890 (53 & 54 Viot o 70) Part III 
Local Government (Transfer of Powers) Act 1903 (3 Edw 7» e 16) , 

Housing, Town Planning eto Act 1909 (9 E^w 7? ® 44 s U 
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Part II — Conferring of Powers 

bEcr 1 — Borough luindt Ach, 1872 and 1903 

Sub Slct 1 — In General 

793 Local authonhes as trustees aie entitled to take any pro 
ceedings including the opposition of Bills in Parliament which may 
1)0 necessary for the protection of their own corporate existence or 
of then rif^hts property and piivileges and to chaige the expenses 
upon their public funde or rates (a) They are also in many 
instances and for specific purposes expre&slj authoiised by statutes 
to incur expenses Qj) But beyond these common lau and speciil 
statutory powers a further statutoij pouei (c) of moie general 
scope has been conferred on ceitain of such authorities subject to 
conditions and restrictions which howevei does not affect such 
common law and special statutory poweis oi any statutoiy rights 
vested in or exercisable by the inhabitants of the distiict (d) nor 
does it apply to applications for any Bill in Parliament for anj object 
which would be obtainable by pi o visional order (e) The bodies 
which have this general statutoiy power aie boiough councilb 
urban district councils (/), and county councils (^f) but not riiial 
district councils (/t) 

794 Under this power it is competent for such authoiities when 
they deem it expedient to do so to promote or oppose any local and 
personal Bill in Parliament or to prosecute or defend any legal 


(а) See A Q y Biecon Corporation (1878) 10 Ch D 204 

(б) See generally the titles to which cross references ire given at 
pp 233~~'23e ante 

(c) Under the Borough 1 unds Act 1872 (35 & 36 Vict c 91) 
Borough Funds Act 1903 (3 Edw 7 c 14) ilie former Act docs not 
apply to the City of I ondon (Borough lands Act 1872 (35 & 36 \ict 
0 91) 8 11) see title Metpopolis 

(d) Borough 1 unds Act 1872 (35 & 36 \ict (v 91) s 8 Borough 1 uuds 
Act 1903 (3 Ldw 7 o 14) s 4 See cioA.fi Jenlins d Co y loiquay 
Corporation [1902] 1 K B 601 where it was held that the Boiough 
lands Act 1872 (35 & 36 Viot c 91) s 8 exempted from the require 
ments of this Act the costs incurred by an uiban distnct council in 
opposing a provisional order for the extension of a borough on the giound 
that su<^ costs when sanctioned by the Local Government Board were 
authorised by the Public Health Act 1875 (38 & 39 Yict c 55) s 298 

{€) Borough Funds Act 1872 (35 & 36 Yiot c 91) s 10 

{/) Ibid s 1 The statute terms them governing bodies and the 
term district u defined to mean the borough place township or dis 
tnot withm which the governing body has jurisdiction (ibid s 1) and the 
term council m the Borough Funds Act 1903 (3 Edw 7 o 14) a 9 
includes the council of every borough mcluding metropolitan boroughs 
which were excluded by the Borough Funds Act 1872 (33 & 86 Yict Q 
91) s 11 

Ig) Local Qotmmmt Act 1888 (31 & 4S2 Yict o 41) b 13 ; County 
Councils (Billc inPaadiament) Act 1903 (3 Edw 7» o. 9) and see p 374^ 
ante 
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proceedings (t) necessary for the promotion or protection of the 
inteiests of the inhabitants of their districts For such purpobes 
they may apply their funds or rates to the payment of the costs and 
expeiibes and if theie be several funds or rates under their control 
they may determine out of which the expenses shall be payable and 
m what proportion (/ ) 1 he same power includes the right of these 
councils to be petitioners and to appear to oppose Bills to confirm 
provisional ordei s made under the Eailway and Canal liaffic Act 
1888 (i) and to pio\ido oi contribute iovards the expenses of 
the appeaiance or opposition of a petitioner out of their funds or 
rates (?n) 

795 Ihe abo\e power cannot be used to piomote or oppose a Bill 
the piomotion of or opposition to which has been decided by a com 
mittee of either House of Parliament to be unieasonable oi 
\e\atiousfw) nor can an^ member of the local authority be paid 
for acting as counsel or agent in the matter (o) huither a Bill foi 
the establishment of gas or water works cannot be promoted in 
(ompetition witli anj like existing works established by Act of 
P iiliament (]i) 

Beyond the specitl conditions attached to the promotion of Bills 
bj a borough oi mb n distnct council (^) the following conditions 
are imposed in i elation both to their promotion and opposition by 
any loc il authoiiU — 

(i ) There must be a resolution m favour of such promotion or 
opposition passed by an absolute majoiity of the whole coiinnl 
at a meeting of the council (ii ) theie must be over and above the 
ordinary notices loquiied for the convening of such meeting, ten 
clear days notice by public advertisement of the meeting, and of its 
purpose in a local newspaper , (iii ) the lesolution must have bee n 
published tw\pe in i local newspaper(g) (iv) the lesolution must 
have received the appro\al of the Local Government Boaid(/; 
which cannot be given until the expiration of sex on days after the 
second publication of the resolution, and meanwhile any ratepa^ei 
in the district may give notice in wilting to the Boaid objecting to 
such approval («) (v) m the case of the piomotion of a Bill no 
furthoi expense can be incurred oi chaiged aftei iho deposit of the 


(i) Sec Tynemouth Corporation y A G [1899] A C 293 As to pro 
ceedmgB m Farhameut see title Parliament 

(k) Borough Funds Act 1872 (35 A 36 Viot c 91) s 2 

( l ) 51 & 62 Vict c 26 B 24 see title Railways and Canals 

(w) Railway and Canal Traffic (Prowisional Orders) Amendment Act 
1891 (64 & 66 Viet o 12) s 1 In the case of county councils the consent 
of owners and ratepayers is not necessary {ibid ) 

(n) Borough Funds Act 1872 (35 & 36 Vict o 91) s 2 

(o) Ibid 8 3 

Ip) Ibid s 2 and see titles Gas Vol XV pp 310eUog and Water 
Supply 

ia) Borough Funds Act 1872 (36 & 36 Viot o 01) s 4 see the text 


fRjfa 

(r) Borough Funds Act 1872 (36 je 36 Viot o 91) s 4 The power 
formerly po^essed by a Secretary of State k transteired to tiie Local 
Government Board (Borough Funds Act 1908 (3 Edw 7 c 14h s i) 
SOTOugb 49*1 187 ? (99 8p 8® 9 87 )? « & 
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Bill, unless the piopiiety of the piomotion hs-s botn confirmed bv a 
hke absolute majoiity at a further special meeting after a like 
notice held not less than fourteen days after the deposit of the 
Bill in Parliament (t) 

796 Costs chaiges and expenses before they become chargeable, 
lequire to be examined and allowed by some person authorised by 
the Local Government Boaid(fl) and the Board may direct a local 
inquiiy to be held upon an> application by any person or peisons 
nominated by the Bond fci the pin pose and may ch^irge the costs 
and expenses of biicli inqiuiy upon the local authoiity or the 
applicant (h) 

Sub Sect 2 — Piomoinn of Btlla by horouyh and Lrhan Distmt Coiinitle 

797 Beyond the general conditions already specified, no expense 
in relation to the promotion of a Bill can be chaiged by the council 
of a borough or urban district until the consent of the paiochial 
electoi8(t) has been obtained after the due deposit of the Bill (d) 
Non compliance with the statutoiy provisions does not invalidate 
the chaige of expenses in lelation to the promotion if the piovisiona 
have been substantially complied with and the failure has not 
affected the lesult of the proceedings (e) 

798 "Within seven days from the first deposit of the Bill notice 
must be given by placards and by ad\eitisement in a local news 
papei ill two successive weeks, thxt a public meeting of electors will 
be held on a specified day(/) for the puipose of considering the 
question of the piomotion of the Bill, and indicating the resolutions 
to be submitted to the meeting (y) 

Ihe public meeting must be held in accordance with the notice, 
and the mayoi oi chairman (h) if able and willing presides (i) 


(t) Borough I undfl Act 1872 (35 & 36 Vict o 91) 8 4 The consent of 
owueis and ratcpayeis to oppo«ung Bills is no longer necessary (Borough 
1 unds Act 1903 (J Ldw 7 c 14) s 7(1)) As to a substituted consent in 
tlie c ise ot promoting Bills see the text %nfra 
(a) Borough Funds Act 1872 (36 6u 36 Vict c 91) s 6 
{b) Ibid 8 7 

(c) That IS those for the time being enrolled in the register of parochial 
electors m force m the borough or urban distnct (Borough funds Act 1903 
(3 £dw 7 c 14) 8 9) 

(d) Ibid si In the Kailway and Canal Traffic (Provisional Orders) 
Amendment Act 1891 (54 Vict o 12) s 1 references to the Borough 
Funds Act have effect as refeiences to both Acts (Borough Funds Act 
1903 (3 Ldw 7 0 14) s 7 (2) ) 

(e) Ibid s 6 

(/) Not being less than fourteen nor more than twenty eight days after 
the hist advertisement {ibid Sched I (1) (e) ) 

ig) Ibid Sched 1 (1) (2) The notice must also state the title and 
objects of the Bill the fact that it has been deposited and the date of its 
first deposit that copies of it may be inspected and purchased at a 
specifiea place in the borough or distnct during the foexteen days after 
the date of the first advertisement and that extracts may be taken fr^ oi 
charge {ibid ) 

{h) That IS tiie mayor of the borough or the chairman of the urban 
district council s 9) 

{♦) IM Belied J* (8) If unable or nnwrfUnjs; tbe may appoint 
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With the consent of the majoiity the meetin,. may adjourn for not 
moie than seven days (A) 

The question of the promotion of the Bill is put b} the president (f) 
sither by a single resolution in favour of the promotion or by a 
senes of resolutions in favour of the promotion of parts or clauses 
of the Bill but so that the whole Bill iscoveied Ihe meeting 
decides for or against the resolutions (m) and the decision of the 
meeting on the resolution oi lesolutions is hnal unless a poll is 
demanded (n) 

A poll may be demanded as to any lesolution on a lequisition by 
not less than 100 electors (o) oi one twentieth in number ot the 
electois whichever is the less If the decision is adveise to the 
resolution the council may demand a poll(p) 

Unless the requisition or the Bill or the parts or druses in 
question be withdrawn the mayor oi chairman must pioceed with 
the poll (q) and the polls on an} numbei of lesolntions ni r\ be tal i n 
at the same time and on the same voting paper ihe result ot the 
voting is to be doclaied as soon as piacticable bj the ma^oi oi 
chan man and his decision as to an} question arising m ibs})CLL oi r 
voting paper is final (a) 

bubjeet to the above provisions the poll is to be tiken in acfoul 
ance with legulations framed and in foims presciibeel by the Loe il 
Government Board {b) 

If the poll lb adverse to the Bill or puts of it the council must 


a president failing both or m tho absence of both after ten minutes 
from the appointed time the meeting may choose an elector (see note (c) 
p 382 ante) to be president (Boiougn lunds Act 1903 (3 Idw 7 c 11) 
Sched I (3) ) 

(A) Ih%d Sched I (4) 

(l) At the opening of the meeting the president or a member or officor 
of the council must explain the BiU (ibid Sched I (6) ) 

(m) Ibid Sched I (6) ihe president is to explain to the meeting the 
resolutions he proposes to put and the question of promotion must be put 
as so proposed but the meeting may require sepaiate resolutions or 
further separate resolutions to be put (ibid ) 

(n) Ibtd Sched I (7) 

(o) See note (c) p 382 ant^ A requisition for a poll by electors must 
be in writing signed by the persons making it aiid must be delivered to 
the mayor oi chan man within seven days after the date of holding the 
meeting or an adjournment theieof (Borough lunds Act 1903 (3 Edw 7 
c 14) bohed I (9)) 

(p) Ibid Sched 1(8) A requisition for a poll by the council requires 

authority by a resolution of the ouncil a copy of which is to be dehvtred 
to the mayor or chaiim m within seven days after the holding of the 
meeting or an adjournment thereof unless the regulations do not admit 
of an ordinary meeting of the council bemg held lu time in which case 
the time is extended to three days after the next oidinaiy meeting ot the 
council Sched I (10)) 

(g) Ibtd Sched I (11) As to the mayor and chairman see notes (A) 
p 382 ante As to the withdiawal ot a requisition undei the former pro 
yisions see E v Dover ( Mayor) [1 3] I K B 668 

(o) Borough Funds Act 1903 (3 Edw 7 o 14) Sched I (12) — (15) If 
the mayor or chairman is unable or imwilhng to perform any of the above 
duties the council may appoint someone for the purpose (tbid ) 

(b) Ibid Sched I (16) Vanous other provisions are made to secure 
the fair and proper taking oi the poll, and penalties are imposed tox 
breaches thereof (tlnd s 5) 
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take all necessary steps to withdiaw it or such parts of it » atit] M 
equality of votes is deemed to be an adverse poll (c) On the with 
drawal of the whole or parts no further expense ynust be incurred 
in respect thereof but all costs, charges, and expenses mcmxed by 
the council or mayor or chaiiman in or incidental to the prepara 
tion and pioinotion of a Bill up to and including its withdiawal if 
withdia^Mi and in or incidental to the holding of the meeting and 
taking of the poll are when taxed by a taxing ofiBcei in one of the 
Houses of Parliament and allowed by the Local Govanment Board 
to be charged on and payable out of such one cr more of the 
councils public funds on rates as the council having legard to 
the natuie and objects of the Bill ma} determine to be just and 
piopei and when chaiged on moie tlnn one fund or set of latos, 

111 such piopoitions as it ma^ dcteimine(d) 

Sect 2 — local ids 

799 "Wheie a local Act is in foice in nnv ait a cominismg the 
vihole or pait of the district of an uiban distiict council (r) and 
relates to the same subject matters as the Public Health Acts ( 
the Local Goicinment Board mav on the application of tlie 
council by provisional order (/) wholly or paitially lepexl altei 
01 amend the local Act {q) but this power cannot be exeici&ed in 
uspect of an Act for the conservancv of rivers oi of an Act which 
confers poweis or privileges on any person for his own pecuniary 
benefit (/i) 

ilie piovisional order may provide for the extension of the pro 
visions of the local Act beyond the district within the limits ot the ^ 
Act or for the exclusion of the whole or a poitioii ot anj such dis 
iiict from the application of the Act It may also pi o vide what 
local authority is to have jurisdiction for the purposes of the Public 
Health Acts in any included or excluded area (i) 

Difleiences as to poweis rights duties capacities liabilities 
obligiiionb, or piopeity arising out of any tiansfer under the 


(cl Borough lunds Act 1903 (3 Fdw 7 c 14) s 2 

{(I) Ibid s 3 

(c) Or rural district council or council of a borough (see p 262 ante) 

(f) See generally and as to provisional orders titles Parliament Putilic 
Health and Local ADMINI3TRATI0^ 

(g) Public Health Act 1875 (18 & 39 \ict o 65) s 303 As to the 

effect of this or similar sections see Monmouth Corporation v Monmouth 
{Churthwardcns etc ) 38 L T 612 I^orth EasteinEail Co v Tyne 

mouth Corporation (1868) L R 3 Q B 723 Power was given to the 
Local Government Board to continue the effect of the provisions of local 
Acts in a borough which provided for sanitary expenses being divided 
between landlords and tenants under contracts existing m 1872 (Public 
Hofidth Act 1876 (38 & 39 Vict o 65) s 320) But the provision is now 
practically spent As to proceedings under local Acts which are stiU in 
force see ibw S 340 

(h) Ibid 6 303 As to limitation of rates under a local Act not apply 
mg to rates fot expenses under tbid see ihtd s 227 and as to latsng 
exemptions under local Acts applying to general district rates, see title 

NbUcK<3llt&4i»t, 1875 (38 4 e soviet c 66) i 303 
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m 


provisional order may be (A) settled and any accounts m coniit ction 
with the same are to be ad]ust( d by order of the Board (1) 

Any officer of the authority^ under the local Act who bv \iitiie of 
the proMSional order is removed from his office or depri\ed of 
emoluments of office may bo awarded compensation (/?i) 

Sect 3 — Public H alih Acts 

Sub Si Cl 1 — Under the Puh?tc Health Acts Jjnendment 4ct 1890 
(i ) Urban ( ouncila 

800 Uiban councils b> a resolution passed at a meetinp; of the Method of 
council (7i) may acquire the poweis under this Act by ado2)tirig all adoption 
or any of its parts {o) 

The resolution comes into operation at such time not less than one 
month aftei the first public ition of the advertisement r s may be fixed 
by the council and the paits adopted then extend to its distiict (p) 

801 Having adopted this Act (</) an uiban authority whethei a Power to 
municipal corpoiation or an uiban distiict council with power in any borrow and 
capacity to boiiow money may vith the consent of the Local 
Government Board, exeicise that power by the creation and issue of 

stock in accoi dance with m all respecis the regulations of the 
Board (f ) 


SOT 2 

Local Acts 

Condensation 
to omoera 


(k) This ifi not made the only method 

(l) Public Health Act 1875 (38 A 39 \ict c 55) s 304 

(m) Ihid 8 300 Jliib provision is now largely super^^eded by the 

powers which aie to county councils and the Local Go\prnment 

Board when dealing with or affeclmg the areas ot local authorities see 
p 377 ante and see fuither on the matter generally title Pubiic 
AUTIIOR iriES AM> llBIIC OFFICERS 

(n) Pubhc Health Acts Amendment Act 1890 (53 A 64 Vict o 69) 

B 3 (3) see furthei as to procedure for adoption title Public IIbalti 
AND Local Administration 

(o) Public Health Acts Amendment Act 1890 (53 A 54 Vict c 60) 
RS 3(1) 11 (3) (referred to m this sub section of the title as this Act ) 
Pait II of this Act relites to telegraph wiref etc see titles Llectric 
I IGHTING AND Power Vol XII pp 649 551 552 Highwvis Stpleis 
AND Budges Vol X'V I pp 259 260 ^IUISANCE TrirruAPHS and 
Telephones Part IV rcl ites to music and dancing see titles Theatres 
AND Other Places of Enti ktainment Other ^powers which may be 
acquired relate to sanitary matters generally (see title Public Health 
AND Local Administration) and finance (see p 386 post) 

(p) Public Health Acts \mendment Act 1890 (63 A 54 Vict c 59) s 3(4) 

{q) Ibid s 52 (1) 

(r) The regulations are to be laid before Parhament and if no resold 
tion is passed against them they become operative when confirmed by an 
Order in CounoS {tbid s 52 (3) (4) ) The regulations in force are dated 
26th September 1891 3id August 1897 8th August 1901 They may 
provide for the discharge of the loan raised by stock m the ease of con 
Bohdation of debt for extending or varying the tunes within which loana 
may be discharged for the consent of hmited owners for the apphcation 
ol the Acts relatmg to stamp duties (see title Revenue) and cheques for 
the disposal of unclaimed dividendb and for the application, with or 
without modifications of the Local Loans Act 1875 (38 A 39 Viot o 83) 
and the Local Loans Sinking Fund Act 1885 (48 A 49 Vict c 30) and of 
any Act relating to stock issued by the corporation of any mtmioipal 
borough (Pubhc Health Acts Amendment Act 1890 (53 A 64 Vict o 69) 
s 62 (2)) 
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802 Before the issue of loan capital (s) a duly stamped state 
ment of the amount proposed to be seemed must be delueied to the 
Commissioners of Inland Revenue (t) The statement should not 
be delayed beyond the issue of the scrip certificates (a) 

(ii ) Rural Coni cila 

803 Ruial councils may adopt by the same methods as urban 
councils the provisions of Part III of this Act (h) relating to 
matters more paihcularlj dealt with elsewhere (0 

The Local Goveinment Board may declare that any provisions 
111 any pait of this Act(d) v^hith are not in foice in a ruial 
distiict shall be in foice m sucli distiict or any pait of it and may 
in\est the lural dibtiict council with any of the powers lights and 
liabilities which an uiban council ma^ jmie by adojitmg this Act (e) 

(m ) Expenses and Proceedwqa 

804 Expenses under this Act (/) a e d(fia>ed by the urban 
con cil as part of its expenses under the Public Health Acts and 
by lural councils as geneuil expenses nndei those Acts(/') 

The provisions of the Public Health Act lb75(/7) govern legal 
pioceedings and bye laws under this Act {h) 

(«) This applies to loan capital issued by local authorities % e county 
councils municipal corporations district councils docl trustees harbour 
trustees or other local bodies however called corporations companies or 
bodies of persons formed or established in the United Kingdom (I inance 
Act 1899 (62 & 63 Vict c 9) s 8(1) (5)) For the definition of lo in capital 
see tbid s 8 (6) title Companies Vol V p 302 I or instances of the 
application of tins provision to companies issuinj^ debenture stock m 
redemption of existing stock see A G v Regent a Canal and Doch Co 
[1904] 1KB 263 C A London and India Docks Co y A 0 [1909] 

A C 7 

(t) FmanceAct 1899 (62 & 63 Vict c 9) s 8(1) (2) see further for 
rates ot duty penalties etc title Companies Vol V p ^62 A rebate 
may be granted at the rate ot 28 for every £100 of capital issued after the 
9th August 1907 and wholly or partly applied for the purpose of the con 
version or consolidation of the existing loan capital The lebate does not 
however apply to duty payable m respect of a mortgage or marketable 
security which has been paid on a trnst deed or other document securing 
the loan capital issued (Finance Act 1907 (7 Edw 7 o 13) s 10(1)) In 
order to give eftect to this rebate and so that the payment of duty and the 
rebate may constitute one transaction the Comnu isioners may postpone 
the delivery ot the above mentioned statement until the issue of the capital 
w hen it is represented that the issue of loan capital is to be so applied {ibid 
8 10 (2) ) As to stamp duties geneially see title Hi venue 

(a) See A Q y Liverpool Cmporation [1902] IK B 411 

( b ) Public Health Acts Amendment Act lfc>90 (63 & 64 Vict c 69) 
B8 3 (2) 11(1) 60 This 18 a general provision which does not affect tho 
power of the Local Government Board to mvest such oounoils with other 
owers {ibid ) 

(o) See titles Nuisance Pubtic Health and Local Administration 
Sewesls and Drains and see title Highways Streets and Bridges, 

{ d ) Public Health Acts Amendment Act 1890 (53 & 64 Vict o 69) s 49 
V ol XVI pp 1 ef seq 

{ e ) Ibid « 5 see further title Public Health and Local Adminis 

TRATION 

(/) Pubho Health Acts Amendment Act 1890 (63 & 54 Yict o 69) a 4 

(a) 88 & 39 Vict e 65 ' 

m Pubhc Health Acts Amendment Act 1890 (68 & 64 Viot o 69) 
as n 9 ^nfonnathStl^s complaints warrants and summonses may contain 
^veral sums {ibid p S. 8) 
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An appeal is given to quarter eessions to any person aggrieved by 
any order, judgment, determination, or requirement of a ooonoil 
under this Act, by the withholding of any oidei, certificate, licenoe, 
oonsent or approval by the council , and by any summary convic 
tion (i) except in cases m which there is an appeal to the Local 
Government Board (jj) 

The powers conferred are cumulative, but offendeis are not liable to 
penalties under more than one Act in respect of the same offence (ft) 


Public 

Heal^te 


Sub Sect 2 — Lnder the Pubhc Health Acts Amendment Act 1907 (Q 

806 The Act of 1907 (m) is divided into ten parts, the first its parts, 
of which is general in character and applies generally, and the 
remaining parts only opeiate as and when applied (n) The expenses pxpensea. 
of executing the pait applied aie m the case of urban authorities, 
part of their expenses mcuired m e\ecutmg the Public Health Acts 
and in the case of rural authoiities are general expenses unless 
otherwise directed by the Local Government Boaid(o) 

Offences under the \ct of 1907 (p) or under bye hws made under Miscel 
any of the Public Health Acts are prosecuted and penalties etc 
recovered as under those Acts (p), appeals to quarter sessions are 
allowed (q) except as othoiwise expressly piovided in the Act of 
1907 0) and except when an appeal lies to the Local Goveininent 
Board («) Such an appeal is declared to exist in any case undei 


(t) Pubho Health Acts Amendment Act 1890(53 & 54 Yict o 59) b 7(1) 
0) Ihtd s 7 (2) That is under the Pubhc Health Act 1876 (3^’ 1 39 
Vict c 55) 8 268 as to which see title Public Health and I ocal 
Administration As to proceduie on appeals to quartei sessions 
generally see title Magistrates p 660 post 

(k) Pubhc Health Acts Amendment Act 1890 (53 & 54 Vict o 59) s 10 
(2) 7 Ldw 7 c 63 referred in this sub section of the title as thereto! 
1007 It came mto operation on 1st January 1908 (t&td s 2(1) (3) (5)) 
It IS construed as one with the Pubhc Health Acts (see generally tit 
Public Health and Local Administration) which may be cited as 
the Pubhc Health Acts 1875—1907 
(m) Pubhc Health Acts Amendment Act 1907 (7 Edw 7 c 53) ss 1 2(2) 
(w) Any part or sections of the Pubhc Health Acts Amendment Act 
1907 (7 Edw 7 o 63) ss 3 (1) 13 may on the application of an urb m 
samtary authonty (which mcludes a borough council) an urban district 
council or a 1 ural district council be declared to bo in force m the district 
m any contributory place therein (tbtd ss 3(1) (4) 13) the Act maj be 
made to supersede the provisions of any local Act in such district oi 
contributory place {ibid s 3(11)) Such powers when conferied are 
cumulative (ibtd s 11) As to contiibutory places see p 335 ante 
As to the authority to make and the form of the order see title Public 
Health and Local Administration 

(o) Public Health Acts Amendment Act 1907 (7 Edw 7 o 63) s 4 
The rights of the Crown aie not affected by anything done under this Act 
see title Constitutional Law Vol VII pp 205 206 

(p) Pubhc Health Acts Amendment Act 1907 (7 Fdw 7 c 63) s 0 
More than one sum may be contamed izt any information complaint 
warrant or summons {tbtd s 

{q) Ibid s 7 (1) The instances are the same as those m the FublK 
Health Acts Amendment 4ct 1890 (53 & 54 Vict c 59) s 7 (I) 

(r) Public Health Acts Amendment Aet> 1907 (7 Edw 7 c 53) s 7 (1) 
Other provisions are found m ss^ 42 and 4d givmg an appeal from a 
requirement of the local authority to* a ewadk oi summary junsdiclaou As 
to appeals to quarter sesaioas joeaefalW see titia Magistratibs, p 636, post 
(sj^at 10 , under the Public Heal& Act, 1375 (88 & 39 Ylot c 55), 
1.293 
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the Act of 1907 (t) in which the local authority gives a decision in 
a matter as to which it can reco\ er expenses in a summary manner 
or can declare them to be private improvement expenses (t) Bye 
laws are regulated by the piovisions of the Public Health Acts 
except that the confirmmg authority for bye laws relating to the 
police IS the Secretary of State [a) Compensation costs damages 
or expenses when directed to be paid, and tbe method of determin 
mg the amount if not otherwise directed are to be ascertained as 
under the Public Health Acts (i») 

Sub 3 — Local Goiernment Boaid Inquiries 

806 The Local Government Boaid m ly cause to be made such 
mquiiies as are diiected by the Public Health Acts (c) and such 
inquiiies as they see tit m i elation to an^ matters concerning the 
public health or any matteis with respect to which their sanction 
approval cr consent is leqiiiied by the Public Health Act 1875 (d) 

{t) Public Health Acts Amendment Act 1907 (7 Edw 7 o 53) s 7(2) 

(a) Ibid B 9 

(b) Ibid 8 10 

(c) See generilly title Pubt to Hr^urn \M) I ooat Administration 

(d) PubhcHcilth \ct 18 (38 A 39 Vict c jo) ss 29 3 296 

LOCOMOTIVES 

See Railways and Canals Sttfei and Aerul lR\iric 

LODGING HOUSES 

See Landlord and Tfnant Pubiic Health and Local 
Administr\tion 

LONDON 

See Mbtropoti^ 

LORD CHANCELLOR 

See Constitutional Law Courts EcoLLsi\biicvT L\w , 
Magistrates Parli iment 

LORD HIGH STEWARD 

See Constitutional Law , Coutts Parliament 


LORDS, HOUSE OF 

See Ookbtituiional Law , Coubts Pabliamlnt , Pbaciiob and 

Pbooedubb 

LOTTERIES 

See Gaming and Wagbbino 
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Part I — Definitions and Classification 

Si c 1 1 — Dffinitiojis 

A defect of 807 Lunacy or insanity may be shortly defined a defect of 
reason leasou conM&ting either in its total or partial absence oi m its 

peituibation (a) Ihe peituibation oi absence of reason which 
(onstitutes insainfcj is an abuormil state of the mind of a man 
Judged bj judged by a stindaid which lecogiiises a normal standard of 
oidinary lationplit} and pionounces that man to be insane Sanity exists 
human*^^^^ when the hi am and the neivous sjbtem are m such a condition 

intelligence that the ment il functions of feeling and knowing emotion and 

o[ willing can be performed in their legular and usual manner 
Insanity means a state m winch one or more of the above named 
mental functions is or aie perfoimed m an abnoimal way or not 
peiformed at all by reason of some disease of the brain or nervous 
system (6) ihe question whether any man is lunatic or insane 
can only be decided bj reference to the ordinal y standard of human 
mtelli^^ence 

lllTiBioiia and A man who suffeis at times from illusions or hallucinations is 
not necessaiily insane (c) he may be able at olhoi times to recognise 

(a) P^e Law and Piactxce of Lunacy 2nd ed 1 Banks v Goodfellow 
nS/0) L R 5 Q B 649 665 Smee v Smee (1879) 6 P D 84 Jenkins y 
Monts (mO) 14 Oh D 6/4 0 A 

S 2 Stephen History of the Criminal I aw of England 1 JO 

1 Tailor Principles and Practice of Medical Jurisprudence 6th ed 846 
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such illu&ions 01 hallucinations foi what they really are it is the Sbot l 
peisistence of such illusions or hallucinations which is indicative Definitions 
of insanity A man who having conceived something extravagant 
to exist which has no existence but in his own heated imagination 
and who is incapable of being permanently reasoned out of that 
conception is said to be under a ** delusion and if the delusion 
is one which in the judgment of an ordinal y person, no man in 
possession of his senses could have entertained the man suffering 
from such delusion is to be held lunatic oi insane (d) 

Sboi 2 — Glasstfication 
Sub Sect 1 — In Ctneral 

808 The legal teiminology of insanity is neither consistent noi Legal teimi 
compiehensive The vaiious expressions denoting iiis'inity are not oology 
used in an uniform sense nor are theie any names to distinguish civil 
incapacity from cumin il iriesponsibility (<») The woid lunatic 
which IS first found in the Statute Book in stat (1541 2) 33 Hen 8 
c 20 IS there applied to those who have become insane af tei bn th 
and IS used by Coke (/) and Hale (g) as applicable to peieons whose 
insanity is tempoi viy or inteimittent In stat (1541 2) 33 Hen 8 
c 20 however the woid is used as an alternative for madness and in 
stat (1548)2 A Edw b c 8 the words lunatic and idiot aie 
used mdisciiminatel> and similarly , in the writ de lunatico inquij endo 
the woid IS used to cover all forms of insanity In the Lunacy 
Act 1890 (II) the word lunatic means an idiot or person of 
unsound mind The expression non compos vitntis is used in the 
old Statute of Limitation (i) as a general term and is approved of 
by Coke as being most sure and legal ( ;) 

In relation to the nit me of their mental incapacitv the insane OmBlonin 
have been divided into three mam classes (fc) (1) Idiots that is relation 
persons who weie boin insane (2) lunatics that is persons who m^entai^* 

— ^ — incapacity 

{d) Bougliion v Knight (1873) L R 3 P & 1) 04 68 and see Last India Co 
and Pnnsepy Dyce Sombre {lbo6) 4 W R 714 /16 

(e) Pope Law and Practice of Lunicy ind ed 10 U and compare 
Biact 420 Ex parte Oranmer (1S06) 12 li'es 441 4c>0 4ol n and Co Litt 
246 b 

(/) BeverJea s Case (1603) 4 Co Rep 123 b Co 1 itt 247 a 

(9) 1 Hale P 0 34 

(h) 53 A o4 Vict 0 0 8 341 

(i) Stat (I08I) 23 Eliz c 3 0 3 Limitation Act 1623 (21 Jac 1 0 16) s 7 

(7) Co Litt 246 b and see Bx parte Barnsleg (1/44) 3 Atk 168 per T ord 

Hahdwickb I C at p 173 compare 1 Tayloi Principles and Piautioe ot 
Medical Juiisprudence 6tb ed 811 

{k) Apart from some variations in terminology both C ok j and Hale igree in 
this division Coke divides per ons non compos mentis into four classes (1) idiot 
horn birth (2) he who by sickness gnei or othei accident wholly loses Ins 
memory 01 understanding (3) a lunatic who ahquando gaudet lucidis interiallis 
and has sometimes his understanding and sometimes not (4) by his own -vicitjus 
act as a drunkaid (Oo Litt 247 a Beverley s Case (1603) 4 Oo Rep 123 b 
124 b) Hale distinguishes dementia or insanity as bemg (1 ) idiocy or xatuity a 
noiimtcde lel dementia natvralis (11 ) dementia Qccideniohb vd adventitia which 
may be classified as (1) partial either (a) in respect of things pood hoc vel ilhi / 
insanire 01 (b) in inspect of degrees and (2) total or as (1) peimanent or fixed 
when it is called phrenests and (3) mtei^Uted and by oertain penoda or 
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have become insane since buth and (3) lunatics by then o^^n act 
for instance diunkards(Z) 

The second class above mentioiecl may bo subdiMded into 

(1) persons completely insane eilhei with or without hopo of 
reeo\ery (ii ) persons insane with lucid intervals and (in ) 
pel sons suffering from partial insanity or monomania (m) 

809 The Lunacy Act 1890 (?0 in effect di\ides lunatics so 
found by inquisition into two cia scs (1) peioous of unsound mind 
so as to be incapable of managing themselves oi Ih ir affaiis and 

(2) persons of iin ound mind ‘*0 as to be incapablt of manigin^ 
then affans though capable of manaf^mg themsehes 

Ihe pTOM ions of the Lunacy Act 1890 (o) i elating to manage 
ment and adminibtiatiun luc extended to peisons \\lio are not 
lunatics BO found but with legaid to whom it is proved that thiough 
mental mlirmity ar sing fiom mental disease or age they are 
incapable of managing then affairs (p) 


Sub Sect 2 Idiots 


Idiot a 
persou bum 
insane 


Persons born 
deaf and 
dumb 


810 The word ^ idiot maybe tal en to denote at the piesent 
time a pel son born insane (q) Vaiious tests of idiocy ha \0 been 
suggested ( 7 ) but the question whether one is idiot 01 not is a 
question of fact triable by juiy and sometimes by inspi ctiou ( 9 ) 

A person boin deaf and dumb is presumed to be an idiot but 


vi(is‘^itudes when it is cilled lunacj or as (1) moio din^jeious and pouii(iou«^ 
c(^mmonly called Jm or 9 ahie^ manta (2) less so such in deop delirium stupor 
and (ill ) dementia ajjedata namely drunkeniiebs (1 Hale I U 29 ) 

{1) Drunkenness is not now generally regarded as a foim oi insauit) (but 
see 1 Taylor Princijdos ind Piactice of Medical Juiisprudence 6th ed S9o) 
and it was nevei held to conf r a pnvilege 01 excuse an act (Oo I itt 24/ «) 
As to contracts with drunkard*? see title Contracis Vol VII p ^42 and 
as to crimes committed by drunkards see title Gbiminal Law Afri) Pbooedubb 
V ol IX p 242 

(m) As to these three subdivisions see pp 39o 396 post 
( i) o3 & 64 Vict c u s 98 (^^ Re loansliend [lord) Townshendy Robins 
[1908] 1 Ch 201 The issues diiocted by the old writs and commissions m the 
nature of writs went to the kind of insanity and also itb oommenoement and 
othei matters 1 elating to the alleged lunatic {Ex parte Lranmer (1806) 12 Ves 
446 449 Ex parts (1818) 1 Swan 4 6) Bytho Lunacy Act 1890(^3 
& 54 Vict 0 . 0 6 98 (1) ) the mquibition is confined to the question whether or 
not the alleged lunatic is at the tune of the inquisition of unsound mind and 
incapable of managing himself 01 his affairs But it may be specially certih^d 
that the alleged lunatic is capable of managing himself and not dangerous 
though incapable of managmg his affaus. 

( 0 ) 63 & 64 Yiot c 6 

(p) 53 & o4 Viot. c 6 8 116 (1) (d) Be Dewkirsta Trusts (1886), 33 Oh D 
416 C A Be Martin s 1 rusts Be Martin [a I erson of Unsound Mind) Land 
BuMxng^ Investment and Cottage Impiovement Co v Martin (1887) 34 Ch D 
618 0 A , Re Barker [1333) 39 Oh. D 187 0 A Ae Camph^ [1888] W N 
176 0 A BeM [3899] 1 Oh 79 and seep 429 pdst 
{q) The word * idiot is used m early English literature as sigmfymg an 
unlearned or illiterate person (see Wychf s Bible 1 Oor ziv 16} 

(r) Compare Nat Brev 233 Stanndford Exposition of the £mg s Pre 
rogative 34 Swinburne on Wills 42. 

(a) 1 Hale F 0 29 » and see BaR y Manmn (1829) 1 Dow ft 01 380 ^2 
H L RoUifos^ t My (lord) (1774) 1 Eidg Paxl Rep u62 Prodgers y 
fVnsMT (1584) Sited Bep 43 
(0 1 Hale F 0 34 
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the presumption may be rebutted (u) The presumption that a swr t 
pel son born deaf, dumb and blind is an idiot is still stronger (v), Glasslftca 
but it IS conceived that this piesumption also can be rebutted tion 

811 The distinction between an idiot and a lunatic was that Distiaotion 
the law presumed an idiot for ever to be incapable of attaining a betuveen an 
complete degree of undeistandmg to govern himself or his estate lunatic ^ 
and all his acts done to bind his estate weie avoided {a) but a 
lunatic was piesumed to be cxpable of recovering the leason which 

he had lost (b) 

In the Idiots Act 1886 (c) idiots and imbeciles are expressly 
distinguished from lunatics (ci) but, except so fai as is thereby 
provided the legal distinction between idiots and lunatics is now 
piactically abolished and a person detained in an asvhim undei 
the Idiots Act 1886 (c) is a person lawfully detampd as a lunatic 
within the meaning of the Lunacy Act 1890 (e), s 116 (/) 

Sub-Sect 3 — Lunatica 

812 Fiom the explanation of lunatic given above (^) it is DefimtioDo/ 
seen that the woid denotes a person who has become insane as 
distinguished fiom a person who was bom insane, and farther 

that the word includes a person who is insane eithei with or without 
lucid intervals and either with oi without hope of recover^ 

813 The term ** lucid interval occuis m the Statute of Preroga LuckI 
tives (h) and commonlj m vei diets of lunacy (i) To support an act 'nteryai 
done during a lucid inteival it is not necessaiy to show that the 
mind has been restoietl in its integiity it is enough to show that 

the party was suliiciently recovered to enable him to undeistand the 
natuie of the act and that any delusion from which he still 
suffers did not affect the act( 7 ) The lucid interval is of import 
ance because with few exceptions the acts of a lunatic duiirig the 
lucid inteival possess the validity and involve the lesponsibility of 
the acts of a sane man (k) 

(it) JSlyot 8 Case (1666) Oart 63 H y Rmtm (1786) 1 Leach 45o Dickemm 
V Shaset (1754) 1 Dick 268 

(v) Go Litt 42 b 

(w) The principle of the decisions in Rlyot « Oaae supra and i? v Huston 
supra support this view having regard to the improved methods of educatmg 
the deaf oumb and blmd m recent years 

(a) 1 B1 Com 302 

(b) Re Fitzgerald a Lvmatic (1805) 2 Sch & Lef 432 Re Hinde hx parU 

(1816) 2 Mer 99 102 

(c) 49 & 50 Vict 0 25 

! ) IHd s 17 see pp 429 526 post 
I 53 & 64 Vict c 5 

Re WhalUy {Mark) and Re Whalley {W R) [1906] 1 Ch 56 j 0 A 
) See pp 39J 394 ante 
) Stat \femp %ncert ) c 12 

) Ex parte JSraqg p800) 5 Ves 449 Re Bruges (1836) 1 My & Or 278 
compare Co Litt 247 a 1 B1 Com. 274 
(j) Ex parte Iloyland (180o) 11 Ves 10 dissenting from A G y Pamther 
(1792) 8 &o 0 C 441 and see Creagh v Blood (1845) 8 I Eq R 434 S C 
2 Jo & Lat 509 

{k) Bract 420 Beverley a Coat (1603) 4 Co B^p 123 b As to lucid intervals 
after a finding of lunacy, see note (e), p 403 post 
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814 The existence of partial insanity is recognised both in 
the criininal la\\ ( /) and, after strenuous denial in the omi law (m) 
In order to invalidate a will or a deed on the ground that the 
person is under some delusion it must be shown that the disposition 
is the unqualified result of the delusion itself Partial unsoundness 
of mind not affecting the general faculties and not operating on the 
mmd of a testator m regard to testamentary disposition, is not 
sufficient to render a person incapable of disposing of his piopert^ 
by Mill (n) and the same principle has been applied in the case of 
acontiact(o) 

Part II — Civil Capacity 

Sect 1 — Contracts and Dispositions 
Sub Seot 1 — In (hntral 

Gteneial legal 815 The general theory of the law in legaid to acts done {p) 
theory and contracts made by parties afiecting their rights and interests 

lb that in all cases there must be a fiee and full consent to bind 
the parties (a) Consent is an act of reason accompanied by 
deliberation and it is upon the ground that theie is a want of 
lational and deliberate consent that the conveyances and contracts 
of idiots lunatics and other persons of unsound mind have been 
No contract generally deemed to be invalid or in other woids there cannot be 

by a lunatic a contract by a lunatic (6) Thus (1) the feoffment oi giant of a 

lunatic whether personallj or by attorney (c) (2) the deed of a 
lunatic (d) and (3) the simple contiact of a lunatic othei than in 
maiket o\eit is asaiule \oid or voidable (c) 

{1) MiNa^hten b LaB€{\M^) 1001 &Fm 200 209—211 H I title Ghiminai 
I AW AND Pkocldure Vol IX p 241 compare 2 Stephen History of the 
( iimmal Law of Lngland 92 hirer 8 {iarl) Ca^e {I /60) 19 Strfte Tr 886 94 < 

(wi) See in paiticular 11 a? inf/ v nannf/ (1848) 6 Moo P 0 0 341 bmtth 

\ lehhitt (I86 0 L E 1 P A. D 3% Smee v 8mee (1879) 6 P D 84 

TenJcim v Morns (1880) 14 Ch 1) 6i4 0 A 

(n) Hanks y Cfood/ellow {IS iO) I B 5 Q B 649 Murfetty (1887) 

12 P D 116 Jenlmsy Morn^ sujwa SiMey Smee supia seep 403 post 

(o) liirTctny Tli?fy(1890) 63 L 1 80 

(p) As to the criminal capacity oi lunatics see title GriminaIi Law and 
Procedure Vol IX p 241 and see tbtd pp 354 436 R y Ireland 
[1910] 1 K R 054 0 0 A L y Simth (1910) 26 T L E 614 0 0 A The 
Lunacy Act 1S90 (53 Ao4yift c 5) does not except as expressly provided, 

ily to criminal lunatics seetJid s 340 (1) Re R [1 

a) I Story 13th ed 237 

[h) Re Rhodes Rhodes v Rhodes (1890) 44 Oh D 94 106 0 A and compare 

Just Inst. Bk HI tit 19 8 8 Bract , Bk 3 o 2 s 8 Eleta Bk 2 o 56, 

8 19 Beverley s Case (1603) 4 Oo Eep 123 b 

(c) Beverley s Case svpra 2 Eoll Abr tit Feoffment B pi 3 4 Shep 
Touch (ed Preston) 204 205 

{d) I^ompstm y Leach (1690) 3 Mod Eep 301 Evans y Blood (1747) 3 Bro 
Pori Gas 632 ^oucih d, Ahhot and Ballet v ParaoM (1765) 3 Burr 1794 
baunderson y Marr (1788) 1 Hy B1 75 Yates y Bom (1738) 2 Stra 1104 
l^aidder y SiUe (1811) 3 Camp 126 Snook y Watts (1848) 11 Beay 105 
Jacobs y Richards (1854) dDeGM&G 65 0 A and see Sugden on 
Powers 7th ed, 179 and Daily lelegraph Newspaper Oo Ltd y McLaughhn 
[1904] AO 776 PC 

(«} Blackheard y JLssidtgrm (1786) 1 Ooz Eq Gas 206 , and see as to the use 
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816 The old absolute rule that the contracts of a lunatic 
aie void or voidable, possibly because it was found inconvenient as 
trade and commerce developed (/), has been modified by grafting 
on the rule certain exceptions — 

(1) One exception arose from the principle that no man should be 
heard to stultify himself by pleading his own insanity (^) This 
principle has been much criticised (fe) and was fiequently ignored, 
evaded or modified (i) but it is now settled law that it is a good defence 
to an action upon a contract if it can be shown that the defendant 
was not of capacity to contract and that the plaintiff knew it (j) 
Every person dealing with a lunatu; vith knowledge of his 
incapacity is deemed to peipetiate upon him a fraud which avoids 
the contract (A;) The knowledge must be brought home to the 
contracting party (1) the burden of piovmg knowledge being on the 
lunatic (m) and evidence of the general reputation of the insanity 
of the person in the parish m which he resided is not sufficient (n) 
Persons claiming through or under a lunatic stand in no better 
position than the lunatic whose act they seek to avoid (o), but are 
entitled to avoid what the lunatic might have avoided (p) 


of the word void Mattheiua v Baxter (187d) L E 8 £xch 182 It seems 
that a contiact by a lunatic may be confirmed by the court so as to be valid as 
from its date {Baldwyn v [1900] 1 Ch 588) see p 400 post As to 

mortgages by a lunatic see note (5) p 3J8 post and title Mobtoage 
( / ) See Bac Abr tit Idiots aud Lunatics (F ) and Elliot v Ince (IBoT) 
De O' M &G 4/0 per Lord Crakworth L C at p 487 
{g) Anon (1831) Y B 5 Ldw 8 fo 70 Anm (1361) 36 lib Ass pi 10 
Stroud Y Marshall {159 o) Oro Eliz 198 Gross v Andreiis {159S) Oro Eliz 622 
This rule is accepted without qualification by Coke (Co Litt 247 a) and see 
Beverl y s Case (1608) 4 Co Eep 123 b and Sugden on Powers 7th ed 1^9 
(^) See per Lord liOLT C J* m Ihompson v Leach (1690) 3 Mod Eep 801 
1 Story 13th ed 236 

(•) Yates V Boen (1788) 2 Stta 1104 Faulder v Silk (1811) 3 Camp 120 
Gore v Gilson (184o) 18 M A W 623 Baxter v Portsmouth {Earl) (1826) 5 
B & C 170 Brown v Jodrell (1827) 3C&P30 A G y 1 arkhurst (1668) 

1 Cas in Ch 112 Bidler v Bidler (1729) 1 Lq Cas Abr 279 The rule was 
never extended to privies of the lunatic either by blood or by representation 
{Beverley s Case sum a) andquoereixy privies m estate and tenure {Ihompson y 
Leach supra S C as repoited Carth 211 250 48o and compare Beverley s 
Case supra) nor to a person found idiot or non compos mentis by office at the 
King s suit {Th<mps(m v Leojch supra Beverley s Case supra Tourson s Case 
(1610) 8 Co 170 a Co Litt 447 a) 

(i) Motion y Cam/ oaaj (1848) 2 Bxoh 487 601 affirmed (1849) 4 Exch 17 
Ex Oh Tates v Boen supra Dreiv v Nunn (1879) 4 Q B I) 661 0 A 
Grove v Johnston (1890) 24 L E Ir 352 Imperial Loan Co v Stone [1892] 

1 Q B 699 C A. As to evidence to prove knowledge of insanity see p 409 
post As to breach of promise of marriage where supervening msanity is pleaded 
as a defence see title Husband and Wife Yol XYI p 276 

{k) Wright V Iroud (1806) 18 Yes 136 Lewis v Thomas (1843) 3 Hare 
26 compare ifonfty v Bewicle (18o7) 3K& J 342 368 Ince v Berrington 
(1849) 7 Hare 394 402 Faulder v Silk supra Baxter v Portsmouth {Earl) 
supra Hill v Gray (1816) 1 Stark 484 Browne y Jodrell (1827) Mood & M 
105 Howardy iHyty (1834) 2 01 & Fin 634 HL Nottidgey PrtTice (1860) 

2 Giff 246 Tates v Boen supra Brew y Nunn supra 

(l) Ndl V Morley (1804) 9 Yes 478 

(m) Imperial Loan Co v Stom supra 

(n) Qreenslade v Dare (1855) 20 Beay 264, but see Beavan v M DoimsU 
(1864) 9 Ex^ 309 and see p 409 post 

(o) MolUm V Camroux supra Price y Barrington (1851) 3 Mao & G 486. 

I p) Elliot y Ince, supra 
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liOMATIOS AND ftBteONS OF TTNfiOtJND MlN0 

(8) Matters of record are not, as a rule, avoidable (?), even in 
the case of a lunatic so found (r) But this rule is frequently 
disiegaided both at common Iaw («) and also in equity, where the 
couit in the exeicise of its ordinal y jurisdiction wiH set aside any 
transaction which it deems inequitable (f) 

(3) The sale or purchase by a lunatic in market overt is not 
avoidable (a) 

(4) Where a person apparently of sound mind and not known to 
be otheiwise, enters into a contract which is fair and bmd fide, and 
the parties cannot be put tn statu quo, the obligation will be 
enforced against the lunatic (ft) so wliere a lunatic enters into 
a contract to purchase an estate and pays a deposit, a claim for the 
return of the deposit will be refused (c) 

(C) In the case of a contract for necessaries a lunatic not so 
found may be under an obligation to pay for necessaries supplied 
to him (d), but only if the court is of opinion that the necessaries 
were provided with the intention on the part of the person making 
the provision of being paid for so doing (c) Necessaries include 
the common necessaries of life ( /) having regard to the social 


(j) Beierl^ a Case (1603) 4 Oo Bep 123 b 3 Bao Abr tit Fines and 
Eecoveiies (0 ) 

if) E g a fine or recovery (Co Litt 247 a Lewing a Case (la84) cited 10 Oo 
Eep 42 ManaJieLda Caae{\^\A) 12 Co Rep 123 124 Mwley^ SAerren (1838) 
8 Ad &£1 7tj4 Murney Burtm{lS16) 1 Bidg Pari Eep 16 2/6 Needier w 
Winchester {Btahqp) (1615) Hob 220) 

(«) Vfentworth v Cholmlty (1/44) cited 3 Atk 313 Beverley a Case awjpra 
Chamherlatne y Thorpe {1590) Cro Lliz 187 Hwmey Burton aupra Ihompaon 
y leach (1690) 3 Mod Bep 301 Stdceay Oliver (1696) o Mod Eep 209 lx 
parte Eoherta (1746) 3 Atk 308 Walcott Vouchee (1826) 3 Bing 423 
(<) Addiacm y Dawam (1/12) 2 Vern 6/8 compare also Howard y D%ghy 
(1834) 2 01 & Fin 634 661 H L Ferrts v lerrea (1708) 2 Eq Oas AJbi 
695 Coleby y Smith (1683) 1 Yem 205 Cartright v Pultney (3742) 2 Atk 
380 Bakery 1 ritchard (Vl^T) 2 Atk 387 Okrky CTerA (1700) 2 Vem 412 
Frank v Mainuaring (1839) 2 Beav 116 
(a) 2 Co Inst 713 

(h) Mol on V Gamroux (1848) 2 Exch 487 (purchase of annuity) Baxter v 
Portamouth (Earl) (1826) 5 B & 0 170 (goods supphed) Brofwne y Jodrell 
(1827) Mood & M 105 Price y Barrington (1851) 3 Mac & C 486 (convey 
ance) Elliot y /wee (1857) IDeOt M &Q- 476 (sale and purchase seeparLoid 
Chanwohth L C at p 487) Hasaard y Smith (1872) 6 1 E £q 429 Beavan 
y El Donnell (18o4) 9 Exch 309 (deposit on purchase of real estate) Moaa y 
Tribe (1862) 3 F & F 297 Barron y Barrow (1774) 2 Dick 604 (marriage 

settlement) Ihew y Nunn (1879) 4 Q B D 661 0 A (goods suppli^) 

There appears to have been some doubt at on© time whether the proposition 
apphed to mortgages by a lunatic (Snook y Watts (1848) 11 Beav 106 Jacoha 
y Richards Jacoha y Porter (18u4) 18 Beav 300 6 D©GM &G 66 C A) 
but it XB conceived that it would (CampheU y Hooper (1866) 1 Jur (w Bj 
670 and see Kirkwall y Flight (1840) 3 W E 529) 

(c) Beaxan y M Donnell supra 

(J) Wentworth y TuU (1841) 1 Y & C Ch Cas 171 Boaster y Pariemmth 
(EarV) supra Mmhy v Scott (1663) 1 Sid 112 Ex Ch Dane v Kirkwall 

(FMCoiMi^ew) (1836) 8 0 & P 679 Ex parte Hall (1902), Hes 261 Nelson r 

Durwombe, Duncombe v Nelson (1846) 9 Beav 211 Howard y Dtghy eupraj 
Cart^ y Beard (1639k W Sim 7 , Chappell y Nunn (1879) 4 L B Ir 816 
Be Fearer (1882) M <31 D 616 0 A Be Rhodes Rhodes y Rhodes (1889), 44 
Oh D 94 0 A., Wfudder Bailey [1897] 1 Oh 123 
fe) Re Rhodes Rhodes v Rho^ supra, doubting Garter y Beard, supra 
(/} PWere v Wtamstg (1840) 6 M & W 42 Wharton y Orspps 
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status of the lunatic (g) The term has been extended so as to 
include costs incurred m obtaining a cammission m lunacy Qi) 
even when the alleged lunatic was found to be of sound mind (^), or 
in resisting a commission (k) It also includes necessaries supplied 
to the lunatic s wife {1) as well as moneys advanced to her for 
necessaries though she had a separate income (m) but the autho 
rity of a wife to pledge her husband s credit is no gieiter m the 
case of a lunatic than in the ordinary case of hush x id and wife (n) 
Where a husband was confined in an asylum but no committee 
was appomteJ it was held that he could on his release recover 
moneys belonging to him which had been expended in the 
maintenance of his children (o) 

(6) The a( ta duimg a lucid micival of a lunatic who has not 
yet been so found by inqui^itnin aie \alid wliether the person 
dealing with him has notice of hi lunacy oi not (p) Thus deeds 
executed by a lunatic chough confined in an asylum at the time ind 
even undei lebtramt may be valid {q) as also deeds executed bcfoie 
but m expectation of insanity (r) 

Where a pdson has hern found lunitic bv inquisition so long 
as the inquifaition has not been supersed d h< cannot even dining a 
lucid interval execute a valid deed d( iln g with oi disposing of hi& 
propeity such a deed is entiiely null and void (a) 


V ITtU (1844) 5 Q B b06 611 Ryders (18CS) KB 4 1 xcli >2 

Bx Ch 


{g) Re Rhodes Rhodes v Rhodes (18S9) 44 Ch D 94 C A Re J (a 1 7 mi 
if I nsoujid Mind) [1909] 1 Ch )74 C A 
(h) Mtlliam^ T T^eniuortk p*^42) 5 Peav o2o Re Ciimmtug (a I tina 
T^cctfosed (18t»4) 6 Do 0- M I Cr 10 C A Re Rutter Cf esi r v Rol fe 
23 L J (ch ) 2Jo C A Stednum y Hart {\%o4c) 2t3 L J (ch ) 90b bntkwdl 
V LulloJ (1889) 22 Q i D 507 0 A 
(t) NeLon v Duncomht Duncomhe v Ndmi (1840) 9 Beav 211 ht L u hr 
a lunatic Ex ^parte U(Jl{\%\Z) Coop G 54 Wentworth y Tubh 1 Y 

&C Oh Gas 171 
(A;) TVentivorth v Tuhb supra 
u) Ready Iegard{lB5l) 6 Exch bJO 

\m) Re JVood 8 Estate TJaotasony 1 De G J A Sm 4Cii 0 A 

and see title Husband and Wifl Yol X Vl JP 4 
(^») Rtchard^^ony Du Bots (1809) I K 5 Q P ol Cliaj^dly Nunn (1879) 

4 L B Ir 316 Drew y Nui n (18 < 9) 4 Q B D 601 C A see also as to 
criminal lu latics Re J [a Person (f Uns mid Mind) supra As to the authority 
of a wife to bind lier husband see generally title Husbaad and WiFi 
Vol XVI pp etseq 

(o) Healing y Healing (1902) 61 W B 221 

Ip) Beierley 8 (1603) 4 Co Bep 12<ib 125 a, A & v laintlur (1/9^) 

3 Bra 0 C 441 Selby y J ad son (1843), 6 Beav 192 and see Birhn v Wing 
(1890) 63 L T 80 
(^y Selby y JaJ on supra 

(rj Fauldery 6iZ/c (Igll) cited mToibarty Sellars (ISli) 6 Dow 231 236 


(a) Re Walker (a Lunatic so Found) [1905] 1 Ch. ICO C A T r parts Wright 
{Sir Bm'iamin) (1683) 1 Vein I 60 See also title Deeds and OniiE Insthu 
MEN Is Vol X pp 3o9 360 He can however make a w ill during a lucid 
interval (see p 403 post) Where a person who has entered into a contrast for 
the sale of property is subsequently found a lunatic with luc d intervals as from 
a date pnor to the contract the court wiU direct an issue \\ hether the contract 
was executed dunng a lucid interval (JETcdi v Warren (1804) 9 Ves OOo sfo 
Oi/env i?avi«(1748) i Vea Sen 82 Peggey Bkynnrr ami Rich^dsm{\lB\) 



Saor 2 
ContraotB 
and Dls 
positions 

Supplies to 
wife and 
children 


Acts during 
lucid interval 


None vah 1 by 
lunatic so 
found 



400 


Lunahcs akd PLBS01.S OF Unsound MiM) 


SliOT 1 

Contracts 

andDis* 

posltlonB 

Direction to 
committer to 
perform 
contract 
Transactions 
must be fair 
and hon(i Jide 

Voluntary 

dispositions 


Disclosure of 
fact of lunacy 


Fffect of 
suicide upon 
life insurance 


817 The judge in lunacy m\s direct the committee to perform 
any con ti act relating to the propel tj of the lunatic enteicd into by 
the lunitic before his lunacy (/>) and a co\enant to execute a 
power by a person who subsequently becomes insane ^\lll be 
enforced (c) 

818 E\ery transaction with a lunatic even i\here the person 
dealing with him has no noUr e of the lunacy mu t in order to be 
upheld be fair and bona fidt (d) and this rule extends to persons 
of weak understanding who cm be easilj or unduly influenced as 
well as to lunatics (r) 

819 Any disposition made by a lunatic without valuable 
consideration will be set aside even against subsequent purchasers 
foi valuable conside^-ation without notice (/) 

Sui SLCr ^ — Inaiit ance 

820 On insuimg the life of a lunatic the fact of his lunacy 
should be disclosed especially if the lunacj is of such a kind as to 
affect his bodilj he ilth (g) 

821 It IS settled 1 iw that where a person who has insured his 

life de se public policy avoids the con ti act inconsequence 

of the death being occasioned by his own ciimmal act(/i) but 
where the act of suicide takes place when the assured is insane 
then whether he be beneficially interested m the insuiance or not 
and in the absence of any special condition the policy is not 
avoided (i) Similarly while a condition supporting the insurance 
in the e\ent of the suicido of the assuied he being at the date of 
the act beneficially mteiested m the policy and of sound mind, 

1 Oox Iq Cas 23 and Ktrl wall v Flight (1842) 3 W E <629) where a 
puTchisei 18 found lunitit subsoincntlv to the date of the contract as fiom a 
date pnoi to the oonti \ t the couit will dcLliie the contract null and void 
and order the costs and expenses ot the vendor to be taxed and deducted fi m 
the deposit made on Ihe purchase and the rosidut to be p^id to the committee 
ot the lunatic s estate [Ir sty Bern an (1S^3) 22 L J (on ) l>3b) 

(b) Lunac'^ 4ct 1890 (o3 & ti4Vict c o) s 1^0 (i) and (ompare Be laqam 
(a Ferson of Unstnind Mtml) Relaqams Inist [1892] 1 Oh 23b 0 A (where 
a vesting older was mado) 

(c) Affleck y Affleck 3 Sm &G 394 

1 Stoiy 13th ed 42 249 Blackford y Christian (1829) 1 Knapp 71 
7'’ F C rlarlsony llanaag ilo) 2 P Wms 20} Ctartside y Isheruood 
(1783) 1 Bro 0 0 oib jOI Hassarly /Smith (1872) bl E Eq 429 

(c) 1 btory lathed 2oS Osmond y hit roy (li61) 3P Wms 129 jTocc v 
Mackreth 1 itt y Mackreth (1791) 1 Bro 0 0 100 2 White & Tud L 0 
7th ed 709 Huyummy Baseleq (\ 807) 14 Yes 271 SUtidgey Prince (1860) 

2 Qiff 246 Lyon v Hi me (iSbb) IPG Eq 6oo Morley y Limghaan flSOd] 
1 Oh ^6 

(f) Kjkrk V Clerk (1700) 2 Yern 412 (settlement) Flliot y !nee(18oi) 7 
De G M & G 476 (di entailing deed) Sentana y Poole (182i) 3 0 & P 1 
fpiomissoiy note) uannuify Gill(\8i2) L E 13 Eq 486 (voluntary deed) 
See also titlo Gifts Yol XY p 403 As to wills see pp 403 et sey post 

(i^ Ltndenauv Deslorough ^ls28) 3 Man &Ey (k B)4o As to the duty 
to disclose material facts on making a pioposal for hfe insuiance, see title 
Insubanob Yol XYn pp '550 et seq 

(A) AimcahU Society V Holland (18^0) 1 Pli (w 8 ) 1»4 H L 

'' Crn%vtr»al Lt/e Auuranc* Co (1881) 80 L J 
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IS void (k) it IS conceived thxt a condition siipj orting the insurance Sect i 

in the e\ent of suicide while under the influpnce of insanit) and Contracts 

whethei the assured wis or was not bcnchti'illy mteiested in the 
policy would not be void Where a policy contains a condition Positions 
avoiding the policy in the event of the as uied committing buicide Apphcition 
or dying by his own hand the condition applies although the of special 
assured takes his life while in a state of insanity the moral 
condition of mind not being mateiial m such case(Z) 

‘^UB &EC1 3 — Marriage 

822 Maiiiioe with a lunatic so found by i iquisition is null and Of immiicso 
void to all intents and puiposes whatsoever e\en though celebiated 

duiing a lucid intei val (in) 

823 In the case of a lunatic not so found by inquisition Of lunatir ik i 
mariiage like other civil con ti acts will be invalidated by want of 

consent of capable pei sons (n) and this disability of the party makes 
the contract void ah imtio and not meiely voidable (o) and 
theiefore no sentence of avoidance is necessary (p) 

824 The fact of mental incapacity at the time of the maiiiage Evidence of 
must be established by evidence eveiy thing being presumed in incapacity 
favour of the marriage (c/) and the validity of the mariiage is 
decided by the capacity ot the paity at the actual time of marriage 

ind not by his state of mind before oi after (r) 

825 In consideiing the question as to the degree of mental 
incapacrty which tvill invalidate such a marriage it is necesbaiy to 
distinguish between (1) incapacity arising from actual insanity and 
(2) mere dullness of intellect (s) 

(l) The mcapacitj arising fiom actual insanity must be such Degree of 
that the paity was incapable of understanding the natuie of the mcapn-city 

(fc) Atrutahle boaetij v I ollarid (IbiO) 4 Bli (n s ) D)4 11 I sec further 
title Insurance Vol XVU p o66 

(f) Borradatle v Hunter (1843) 5 Man & Gr 6 >9 Clift y bchuabe (1846) 

0 B 437 Dufaui v Profesawnal T xfe 4s tirance Co (18 6) Bcav o^>9 

(m) Marriage ot Lunatics Act ISll (ol Geo 3 c ^7) lurner v Met/ ts 
{talachf tallel Turner) (1808) 1 Hag Con 411 417 title IlITs^lV^D aj«d Will 
Vol XVl p 282 as to the common law see 1 Bl Com 43S and btdes v 
Ife6<(160o) ^ Poll ilu 357 Sheppaid Abndginent tit Tdiot Har^, Co 1 itt 
80 a n (1) 30 b n (2) Buc Abi tit Idiots and Lunatics (D ) As to contempt 
of court m niarr\ing a lunatic so found see title CoNTLMPr Oi Coupi Aitacii 
MENT AND CoMMllTAL Vol VII p 29 > 

(w) Imnery Meyn a [falsely called Turner) aupia PortsTnouih [Counteaa) y 
Portsmouth [Lai 1) {\li^h) 1 Hag I cc 35 j 3o9 Broivniig v Reane {\^\2) > 

Philhm b9 //amor/ v lealy (ISb) L E IP & D 33o 

(o) Harjord y Morns (1< b) 2 Hag Lon 423 42o 

(p) Elliott y Garr (1812) 2 Phillim lb 19 As to proceedings for nullity on 
the ground of lunacy sed title Hcsb\nu vnd Wipe Vol XVl pp 4b9 ef seq 

(a) Portsmouth [Countess) v Portsmouth {Eail) surra Ilarrod y Harrod 
(1864) 1 K & J 4 

(r) larkery lari er [\ioi) 2 Lee 382 Lx parte /^erne (1801) 6 Ves 832 
Lllis V Bowman (18j 1) li L T (o s ) 10 Legeyt y 0 Bnen (1834) Milw 
325 334 HancocJ y / eafy supra Similaily the fact that one of the parties 
was of unsound mind befmo piwmise made is no defence to an action for oreach 
of pionase of niarm^,*- (^«<^ v ( artujright (ISbl) 30 L J (o p ) 364) 

(fi) Harrod y Hai rod supra 
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contract and the duties and responsibilities which it creates {a), or 
of taking caie of his own poison or propeity (b) 

(3) Weal ness ot intellect ib distinguished from actual insanity 
ifa not a sufficient giound for invalidating a maiiiage unless fraud 
is also pioved (c) and where fiaud is cleaily proved weakness of 
mind be piebumed fiom the tender yeais of the party id) 

826 Pioccedingb to set abide a marriage on the ground of the 
11 aniiy of one of the contiai ting parties may be brought (1) by 
the c >nLia>.ting parb> upon lecovory and if the cjntiactiug party 
having reco\eierl tike no steps to invalidate the mauiage no one 
can institute such pioccedings on his behalf (e) (2) wheie the 

conti acting paitj is a lunatic so found by inquisition by hia com 
mittee (/ ) (3) ^heie the contracting part\ is a minor or a lunatic 
not so found by inquisition by a guardian duly appointed tor the 
puipose iff) (4) wheie the contracting party is dead, by any peison 
having in inteiest in the matter (fe) 


827 Where marriage has once been validly contracted, the usual 
incidents belonging to it attach and continue notwithstanding the 
subsequent insanity of eithei paity nor will such inbanitv opeiate 
as a dissolution of the bond noi afford a ground for a decree of 
dissolution of the marriage or of judicial separation (i) Thus, the 
liability of a husband foi the maintenance of his wife is not removed 
by his or her becomi ig lunatic (h) 

Insanity iiibing luiing the niuiiage state will be an answer to 
many chaises of mibconduct (Z) but the misconduct must be the 
consequence of the inbamty (???) and m older to make insanity a 
good plet to a petition for a di^oue the plea should state that the 
insanity is lasting and abidm< and without hope of recovery (n) 


(a) Uurnamy JJurham^ia^o) 10 I D 80 and see the judgment of Hannln 
J an nancocl v Peaty (1867) L B. 1 P D 135 
(?>) Browmnq v Piaiie (1812) 2 Phillim 69 and compare lurnerv Meyeri 
i^fal dy called 1 urnet) (ISOb) 1 Hag Con 414 417 

{c) lortsmouth {tainte^s) v loHavouih {Lari) (^1828) 1 Hag Hcc 356 3o9 
llarjordy Morris [it ^ 2 Hag Con 423 426 andseeiiw^v Powerman (11^)0) 
2 Ha^ Con 4^6 n Mull v Mull faUdy called M Arthur (1851) 15 Jux 710 
(d) Harford v Morris m}) a 

(fi) Turner v Meyers {faU ly called Turner) supra and see Hancock v 1 eaty 
mpra 


if) Portsnouth i(.(unUs) v lortsmouth [Earl) eujra Jbu^t v Bowerman 
stijia Tarn U Y Pa7 nell (lbl4:) 2Hdg Con 169 l}oodfjaieY laijlorimi) 30 
IJ(y\AA)l)i 

(y) UcHfaunfY Jl/rr c?«v/e (1871) L E 2 Sc & Div 371 Fusty Bowerman 
supra Ilamorh y J euiq supra compare Fryy (1890) 15 P D oO 0 A 

^ [1%0] P 17 and see title Infad^ts and Ohildkbn, 

V ol XVII pp 134 tt etq 

ih)Brownh7iq v i?€a//e suira Farlery Patl er illol) 2 Lee 382 and see 
title Husband and Whe \oJ XVI p 470 
(HHayuard y Hay war I (IbuS) 1 few & Tr 81 Hall v Hall (1864) 3 
Sw &rr o47, compare title liesBAND and Wife Vol XVI pp 476 484 
ih) iKuhey J9arrt/ (IbH) 2\es AB >6 

(0 Sail 7 Mall mpia Uanhiry v Uar>hury [lb92] P 222 and see J arrow 
v Yarrow [1892 J P ^^3 

(m) (Ibub) 1 Sa & Ir 592 OuHxs v Cmtn (18o8) 1 8w 4 

/ -213 Manh \ Mm<.h (1858) 1 bw & IV 312 

111!? y Yarrow y le arrow supra and title 

liUSBAtro AND WtFNo 'tol Wl p 476 
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Spot 2 — Torts 

828 Though there ib no repoited instance of an action of toi fe 
ever being brought m this country ag iinst t, lunatic (o) it would 
seem that according to the old common law lunacy was no defence 
to such an action (p), and it is clear that the dootiine that no uiin 
may stultify himself by pleading his own incapacity would apply 
as well to an action of tort as to an action of conti act (q) But it is 
conceived that insanity would now be held to be a defence to an 
action of tort if it could be proved that the person committing the 
wrong was not competent by reason of mental infiimity to 
understand the natuie and consequences of the act which he was 
doing (t) 

Slot 3— Wills 

829 In order that a will should be valid it is requisite that the 
cestator should have at the time when he makes his will a 
reasonable memory and understanding to dispose of his estate (s) 
So the will of an idiot is void (t), as is the will of one deaf and 
dumb fiom his nativity he being in presumption of law an idiot (a) 
though the presumption may be re))utted (b) The will of a 
lunatic made during his insanity is \oid (c) and wheie an insane 
pel son puipoits to make a will letters of admimstiation will be 
gi anted as in the case of intestacy (d), but the will of a lunatic, 
whether so found or not, made duiing a lucid interval is valid (e) 
Mental imbecility aiismg from advanced age or produced by exces 
sive drinking oi any other cause may destroy testamentaiy 
power (/) Shortly it is essential to the exercise of the testa 
mentary power that a testatoi should understand the nature of the 
act and its effect, and that no insane delusions should dominate his 
mind so as to qveimaster his judgment to such an extent as to 


(o) Clerk and Lindsell Law of Torts 5th ed 48 

(p) Weaver yf JTard (lOlC) Hob 134 Bao Abr tit Trespass (G I) and see 
Haycroft v Creasy (1801) 2 Laet 92 per Lord Kenion C J at p 104 

(o) Cross Y Andrews Cro Eliz 622 seep 397 ante Vina aee Mordauwt 

Y Mf/rdaunt (1870) L E 2 P & D 103 psr Kelly C B at p 142 
(r) Hanhury v Banbury (1892) 8 T I E 659 0 A ^ I ord Esher M E 
at p 560 and see Emmens v i oitle (1885) 16 Q B D 354 3ti6 0 A 
(8) Shep Touch (ed Preston) 403 l^incheters {Marquis) Case {lo99) 6 
Co Eep 23 Banks v Ooodfellow (18^0; I E o Q B 549 Jenkins v Morns 
(1880) 14 Oh D 674 0 A Murfett v Smith (1887) 2 P D 116 Hope v 

CampbeU [1899] A 0 1 

\t) Bac Abr tits Idiots and Lunatics (E ) Wills (B 12) 

(a) Swinburne on Wills Port II s 4 pi 2 s 10 pi 2 In the Qoods of 
Owston (1862) 2 Sw & Tr 461 In the Goods of Oeale (1864) 3 bw & Tr 431 

J h) Ibid Dickensm v EZwci (1764) 1 Dick 268 
c) Swinburne on Wills Part ll , e 3 
d) In the Goode of Rich [1892] P 148 

e) Swinburne on Wills Part II s 3 pi 4 Hall v Warren (1804), 9 Ves 
\ 610 Bodd V Leuns {l1o5) 2 Lee 176 , Cartwright v Cartwright (1793) 
tPbllbm 90 100 Bannatyney Bannaiyne (1862) 16 Jui 864 Be Walker {a 
JAtfiaiee so Fownd) [1905] 1 Ob 160 1 72 0 A. 

if) Ksb parte Cr<i»7»erl 1806) 12 Ves 445 452 Sherwood v Sanderson (1818) 
19 Yea 280 283 Ridgeway v Ifarmn (1802) 8 Yes 66 Griffiths ▼ Robins 
(1818), 3Madd 191 Machmme y Handasyde {IB29) 2 Hag E o 211 and see 
Ayroyy flrttt(1824) 2 Add 206 209 210 
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SlOT 3 
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render him incapable of making a reasonable and pi oper disposition 
of his property or of taking a rational view of the matters to be 
considered in making a will (g) 

The sound and disposing mind and memory must exist at the 
actual moment of execution (/t), and a will executed during insanity 
does not become valid by the subsequent recoveiy of the testator (t) 

Pait of a will may be established and part held not entitled 
to probate if incapacity be shown at the time of execution of the 
latter part (/) 

830 Where the sanity of a testator is in question parol or 
documentary evidence will be admitted to show that the will 
expresses the delibeiate intention of the testator All statements, 
whether veibal or m writing, of a testator preparatory to making a 
will and his conduct genei ally m relation thereto are of importance 
to show whether m fact the testator was aware of the character of 
the act he was peifoiming (Z) A will of a testatoi being in his own 
handwritmg and atfiimed and delivered by him affords strong 
evidence of his capacity to make a will (w) The evidence of an 
attesting witness impeaching the will inasmuch as he thereby 
impeaches his own act though admissible, must be received with 
scrupulous jealousy (n), and is not to be relied on unless 
corroborated by Othei evidence (o) 

831 The existence of certain intimate oi confidential relations 

between a testatoi and a person benefited b\ his will renders it par 
ticularly necessarj to prove that the testator was cipable of miking 
a will (p) Such aie the relations of medical man and patient (q), 
parent and child (r), child and parent (3), husband and wife (t), 

(q) Banks V (ioodfellow (1870) L H 5 Q B 649 Hope w Campbdl [1899] 

A C 1 

(h) Bilhnghurst v VtcJcer'i (1810) 1 PhiUiin 187 Wood v Wood (1811) 1 
I hillim 3o7 and see title ExtouxoRB and Administrators Vol XI V p 178 

( 1 ) Arthur v Bokenkam (1708) 11 Mod Kep 148 167 Shep Touch (ed 
Pieston) 413 

(A:) LrouneJeer v hroumker (1812) 2 Phillim 67 

(/) Hall V Warren (1804) 9 Ves 60 j 610 Levy v Ltndo (1817) 3 Mer 81 
1 timer v QoU (17^4) 4 Bro Pari Cas 230 Fane v DevoiwXire (DmA») (1719) 
t) Bro Pari Cas 137 ]\ feeler v Alderson (\.%6\) 3 Hag Lee 6i4 ButlinY 

(1837) 1 Curt 614 629 DurhngY 1 ovtland 2 Curt 226 

(wi) Cartwrtght v Cartwright (1793) 1 Phillim 90 100 see also Buther/ord 

V Afaufc (1832) 4 Hag Ecc 213 226 and Clarke v Lear (1791) cited 1 PhiUim 
119 

(w) Boofle v Blundell (1816) 19 Vea 494 604 Howard v BratihwatU (1812) 

1 Ves &B 202 ' 

( 0 ) Ktrdeetde v Harrison (1818) 2 Phillim 449 499 compare Burrowee v 
Z»oc/s (1806) 10 Ves 470 473 loung v Rtcharde (1839) 2 Curt 371 Pennant 

V Ktngscoie (1843) 3 Curt 642 Hudson s Case (1682) Skin 79 Dtgo s Case 
(undated) cited Skin 79 

Segravey Rtrwan (18^8) Beat lo7 166 Bulkley y BV/brd (1834) 8 
Bh ^N s)lllHL Butlin y Barry supra Burling y Loveland supra 
see also title Fraudulent and Voidable OoNVBYANOEa VoL XV p 107 
^^ham y Brooke (1&28) 5 Buss 9 
I V^ht y Vanderplank (1866) 2 X & J 1 
MaOenT^ey Handasyde 2 Hag Ecc 211 

Mytny Bc^m (1828) 2 Hag Ecc 169 179 Mossy Brandor {IHll) 1 
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wife and husband (a), spiritual adviser and penitent (b), and 8 

more especially legal adviser and client (c) Still stricter proof is Wills 

required where there is some weakness in the testator which, though of ottier 

not amounting to incapacity, renders him liable to be made the ciromnstances 

instrument of those aiound him(d') or wheie the testator is of n«smgpre 

extreme age(c), oi it is alleged that the uill was prepared oi SoM^ety 

obtamed by oi thiough a person benefited tbeieby (f) especially 

wheie that peison w as the legal medical, or spiritual adiiser of the 

testator or was in some other position of infiuente tow aids him (g) , or 

where knowledge of the contents of the will was not brought home to 

him(k) 01 the will was piepaied on veibal instructions only(t) or 

wheie theie was any conce ihnent or misrepiesenlatioii(A.) , or where 

the wiJl 18 at variance with the known affections of the testatoi ( 1 ) or 

his previous declai aliens (m) or his dispositions in former wills (w), 

or a general sense of propi lety (o) or has been clandestinely obtained 

01 wheie theie is evidence that the will has been obtained by 

foite(jp) 01 by intimidation (g) oi by importunity (») or has been 

made by inteiiogatoiies (s) or has been prepared by (t) oi on the 

insti notions of a legatee (k) 

Pliillim 264 Baler 'v 2 Moo POO 317 Martha Tyrr^l 

I Hag Lee 84 

(a) Hatley v JSewhorn (1654) St} 427 Jltlltame v Ooude (1628) 1 Hag 
I cc Oil Haniocdv Bai er (ISiO) 3 Moo POO 282 290 

(b) Mtddlefon v bherhuine (1841) 4 Y & 0 (ex ) 368 compare Huguemn v 
Baaeleyimi) 14 Ves 273 

(c) Segriie v Kiiwan (1828) Beat lo7 166 Marcabe v Huaaey (1831) 2 
Dow & 01 *140 H r Inqrari v Wyatt (18*^8) 1 Hag Leo 384 Wyatt v 
Imjram (1S32) 3 Hi^ Let 46b htuorthv Varrwtt (1833) 1 Mj & K 643 
Dufaui V Cro/t(1840) 3 Moo P ( L 136 lowellY louell [1900] 1 Oh 243 
HVZisv Bairon [1902] A C 271 Wrights Carter [1903] 1 Cli 27 0 A 

(d) Ingram \ Wyatt sujjra Donegal s {I rd) Case (1751) 2 \e8 Sen 407 
Mouutatn^ Bennet[\i8l) 1 Cox Lq Gas 3o3 

(e) Ktnlesidew Hamson (1818) 211iillim 449 499 OrijlithsY iiobiTia (1818) 

3Madd 191 

(/) BilhnyJiurHt v Vtckeie (1810) 2 Phillim 193 Mackenzie v Eandasyde 
(1S29) 2 Hag Lee 211 

{g) Fopham v Brooke (1828) o Russ 9 Middleton y Sherburne supra 
Huquentn v Baseley supra Seqr ney Ktruan supra Ingram v Wyatt supra 
(h) lasUy OUat {1816) 2lhillim 323 

(•) Middleton v Forbes (1778) cited 1 Hag Eco 395 398 Mackenzie y 
Uandasyde supra 

IJc) Segrave y Kvrwan supra Allen y M Pherson (1847) 1 H L Oas 191 
207 

(1) King V Farley (1828) 1 Hag Lee 602 Brylges v King (1828) 1 Hag 
Boo 256 Coghlans Case (undated) cited m Bootle y Blundell (l815) 19 Ves 
494 508 

(tw) Baker y Bait supra Mars} y Tyrrell supra Brydges v King supra 
fn) Mynn y Robinson (18*^8) 2 Hag Eco 169 179 Brydges y King supra 
(o) Butlin y Barry (1837) 1 Curt 614 629 Burling v Loieiand (1839) 2 
Curt 225 

{p) Mad emiey Handaeyde supra Paskey Ollat supra Wyatt y Ingram 
Buiira Mountain y Bennet supra 

(o) Swinburne on Wills Part VII p 2 Nelson v Oldfield (1688) 2 Vem 76 

\r) Constable v TufnsU (18o3) 4 Hag Ecc 46o 477 

(a) Orten v Skipworth (1809) 1 Phillim 53 

\t) Pasley OUat supra 

(«) Bodge y Meech (1828) 1 Hag Ecc 612 
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SaoT 4 — MtfCi llm iovb 

832 A lunatic cannot effectively appoint an agent («), and an 
agency cieated duiing sanity will be detoi mined by the lunacy of the 
principal oi agent (la) 

833 Other instances of incapacity on the part of a lunatic are 
dealt with elsewhere (x) 


On an 
inquisition 


At common 
law and in 
Chancery 


In a probate 
action 


In criminal 
proceedings 


Part IN — Evidence of Insanity 

Sect 1 — As to the Issues 

834 On an inqumbon the issue (a) to be tiied is whether the 
alleged lunatic is of unsound mind so as to be incapable of manag 
mg himself or his affaus (b) 

835 In an action at common law or m Chanceiy, wheie the 
responsibility of an alleged lunatic is in question the issue 
generally directed is Was the alleged lunatic at the date in 
question capable of undei standing the nature of the act he was 
perfoimmg? (c) 

In a probate action where the sanity of a testator is m 
question the issue is, Was the testatoi of a sound and disposing 
mind ? (d) that is was he able to undei stand the natuie of the act 
and its eftect, the extent of the pioperty of which he was disposmg, 
and the claims to which he ought to give effect (e) 

In ciiminal proceedings the issue is * Was the piisoner at the 
time of committing the act labouring under such a defect of reason 
fiom dibease of the mind as not to know the quality of the act 
which he was doing oi if he did know it, did he know that what 
he was doing was wrong? {J) 


M See title AG^^OY Vol I p 150 In a proper case an inquiry may be 
oiaeied a to the compotenoy of a plaintiff to retain a solicitor {Pomery v 
1 ornery [1909] W N 16b} 

[w) See title Agexoy Vol I pp 2 3 231 and see Fore Sired Waiehoust 
(o Y Durrani (1883) 10 Q. B D 471 474 longer Toynbee [1910] 1 K B 
215 0 A (cases as to solicitor s retainer) 

{x) As to change of domicil of a lunatic see title Conflict of Laws Vol VI 

f l92 as to his incapacity to present to an advowson see title Ecolfsiasiioal 
\.w Vol *XI p 674 as to the effect of lunacy upon the holding of a benefice 
ste %hvl p 642 as to the lunacy of a dean or oan(m see %b%d p 482 and as 
to the lunacy of a bishop seo ibid p 407 as to the incapacity of a lunatic to 
vote at an election see title Eleciions Vol XEC pp 140 164 as to his 
111 capacity to sit m Parliament see title Pabliament 
(a) This part of the title is confined to evidence m connection with the proof 
of lunacy As to the competency of lunatics and idiots themselves to give 
evidence see title Evidence Vol AIIE p 669 

(6) I unacy Act 1890 (63 & o4 Vict c 6) ss 94, 98 As to confining the 
inquisition to this issue see fui'ther p 421 post 
(c) Manmn d Ball v Ball (1829) Sm & Bat 1S3 454 
{a) See p 403 anie 

(a) Bank$ t Cho^dlov^ (1870J L B 6 Q. B t/49 compare Bouqhton v 
Ky tghi (1873) L 3 P & D 64 and see title Executors and Admini 
8TRATORS Vol XIV p 178 

( f) MwimvgMm « iaee (134^ 8 Scott (n b ), 600—603 andsee title Ortmjval 
liAw A^B P&obEBU:$<E Vol IX p 241 
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Secp 2 — Presumptions 

836 Every man is pusiuied to be eano unlil the contraivis 
pro\ed, and thia pus mptioa holds as well in civil a,s in criminal 
cases (q) But in the case of a will it is th dut} of the executois 
or any other peison setting up the will to uxiow that it is the act 
of acompehnt testatoi Theiefoie where an\ dispute oi doulfc 
exists as to the c IT acity of a testator, his sanity must be pio\cd 
xffiimatively (/?) SiniJnly where a duly executed will has been 
1 evoked, the competence of the testatoi to revoke it must bo 
proved (t) 

Again whf r( a man has been proved or is admitted to have been 
insane the law picsiiiies such insanity to continue until it is 
pioved to have cei cd and the burden of proving recoveiy oi a 
lucid mter\ 1 as the case may he lies on the peison alleging the 
same (k) ihe e\idence to prove a ieco\ery or a lucid inteival must 
be as strong and demonstiative of the fact as when ihe object is to 
piove insanity (!) 

An idiot is piesumed to be incurable lunacy is always presumed 
to be cm able (m) 

Althou h at common law a lunatic was always presumed to 
be capable of reto\(iiug nia le^ m nc\o iheless in cases wheie 
the evidence admitted has shown that there w is no probability of 
ieco\eiy the court has df alt with th^ lun tics piopeity for the 
beneht of peisons othei than the lunatic m a way which would not 
otherwise have been adopted (ii) but the piactice is rather to be 
narrowed than extended (o) 

Where a long time has elapsed since the occuirence ot in act 
which it 18 dooired to impeach ou the g ound of insanity, the couit 
will uphold the act in the absence ol shong and cogent evidence 
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(g) 1 Hale P L d3 4 (? v i cirni/icr (1<02) i Pro C C 441 Tf/ fr v 
WlUon (1806) Id Yes 8< 88 ^teed v GaLUy (Ibooi 1 Keen 620 S/nr/ v 
iraffs (1848) llBoa\ lOo Creaghw / food (1845) 81 Eq E 434 Matnaughtens 
Case (1843) 8 Soott (n E ) 600—60:) 

(h) Sutton y S idler (18o7) 3 0 B (y s ) 87 Sgmes \ Green (ISO) 1 Sw * 

Tr 401 Smeey bmte (1879) 5 P D md bee ZZa?/t v In lei io(l/)I) > 
P Wms 91 91 WaVtsy Hodg on (1740) 2 Ativ ob Cithe {liib) 1 

Yes Sen 178 Townsuidy lies (1718^ 1 ^\ils 216 Bottle y Blundell (ISl >j 
19 Yes 494 600 lathamy TT^y/d ^ISIl) 2 K Ob's VM 1 13 14 lo 

{%) Harris y JSen all {lb ib) 1 ^ ii lo3 Sprigyey Sjam/yc (1868) L B 

1 P & D 608 Btnaon y Benson ^18 0)LB.2P AD 1 2 1/6 

(k) A Gy Barnthti supra WhiUy Wilson supra Frank y Matnvaiu j 
Q839) 2 Beav llo Snwl v Baffd sup7a Haseard y Smith {lb tZ) 6 I 1 

429 Frinsep and East In ha to y Difce Sombre (1856) 10 Atoo P 0 < 
232 230 244, Caitwnght y Cartwright (1793) 1 Pbilhui 90 100 ^hte v 
Ikiver (1809) 1 Piiillrai 84 88 Gioom y Thomas (1829) 2 Hag Bcc 433 
Baring y Waring (1848) 6 Moo P C G 341 Qrvmia,7i% y Draper H848) 6 
Notes of Oases 418 Jolm on v Bla^ie (1848) 6 Notes of Cases 442 Fowlis v 
DavidfiOJi (l848) 6 Notes of Oase^^ 461 474 

(l) A d V Faint\e) supra 

(m) I B1 Ooru 302 and see /’e Iitrgaald a Lumti (1805) 2 Sch & Tef 
432 438 Rc Hindt Ex paite BJiiOicid (1816) 2 Mti 9i 102 As to the 
distinction betweei lunatics and idiots boe fuitbei p 39/ ant 

(n) /Je Hittde Lx parte Whitbread supra Me Bkar^ a / unatic {\H6b) I 
My & Ol oOO Be tlarle a /uwaftc (1847) 2 Ph 28^ le Croft (1862) 12 
L J (CH ) 481 0 A leirost (1H70) o Oh App 699 

(o) JSU iucM (a Ferson o/ Unsound kind) (1882^ 21 Cb. I) 29/ 0 A 
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to the contiary (^) Similaih m the absence of c'ldenLe to the 
contraiy it 'will be presumed that a peison who hispieparod oi 
attested the deed of an alle„'ed lunatic and has since died would 
if availiilile as a witness, have swoin that the alleffcd lunatic was of 
sound mind at the date of the execution of the deed {q) 

Seci 8 — idmmihility of Evidence 
Sub ^eot 1 — In General 

837 Evidence as to the conduct of the alleged lunatic at the 
time when the state of his mind is in di'^piUe is most impoitant 
and mateiial but evidence of Ins conduct bctoie and after that time 
IS admissible (9 ) though it canies but little wci ht against satisfacton 
e\idonce of his state of mind at the ciiticxl time((/) 

Where m civil proceedings an act is alleged to be the act of a 
lunatic the fact that the act and the manner of doin„ it is lational 
IB strong piesumptive evidence of the sanitv of the doer at the time 
of the act even where he is under confinement as a lunatic (b) 
and m this connection the spontaneitj of the act and its accoid 
with natural ifteciion and moral duty and its confoimity to past and 
subsequent declarations of intention are of impoitance (c) 

Where the chief oi only evidence of insanitj is to be derived fiom 
the nature of the act in question such ic t must bear strong inteinal 
indications of ii rationality to afford any presumption of the insanitj 
of the doer (d) 

The value of the evidence i elating to the illet^ed lunatic a conduct 
befoie and after the ciitical time vaiics mateiially m accoidance 
with the nature of the mentil disease from which bo is or is alleged 

ip) louarty Sellura (181 <) o T)ow 2S\ ’36 23 < II L tmiiaio Price v 
Btirinqton (iSol) 3 M c & G 486 19o 
( 2 ) lovuarty bellats sujia compaie Hai ns v Inyledeio [1131) 3 P Wms 
91 93 Flesh field y (1812^ 9M & W 404 As to piesumptions geneiall} 
see title Evidence Vol XIll pp 440 497 et seq 
(r) Beavan y W Donnell ^18 j 4) 10 1 xch 1S4 compare Lovatt v Trthe 
(1862) 3 F & ]? 9 As to the limitation of the evidence admissible on an 
inquisition see p 406 inU 

(a) lergusony 5or?e/f (1859) 1 i AF 613 compare hast India Company 
andlrmsepsy Dyre Stml te 4W R 714 <1S PC 

ih)^} 0 (hy }\atts (1848) 11 B( iv lOo Bat ! s \ GmiPelhn (1870) L R 
5Q B 549 Cartwnqhty CaittvrKjhl (1793) 1 Ihillim 90 100 Struh/ and 
] tnthy lordham (1822) 1 Add 74 90 In theio(d%(J^ ]\atts (1837) 1 Cuit 
oOl Montefiorey Montejiore (1324:) 2 Add 3i;4 361 362 Ohambus and laiman 
y Queen s Proctor (1340) 2 Ouit llo 4ol AuhcUs and I leemany Binn8(l3o3) 

1 Sw & Tr 239 M Adam y MMer (1813) 1 Dow 148 178 H L but see 
Clark y Lear and Scarwetl (1/91) citod 1 Phdlim 119 Ivans y Kmylit am 
Voore (1822) 1 Add 229 237 238 Bantatyney B mnatyne {13o2) 2 Rob Eccl 

4 <2 501 aeagh v Blood (184o) 8 I Lq R 434 A G y larnther (1792) 

3 Bro 0 C 441 ^ai nq y Vlanng (1848) 6 Moo P C 0 341 Jenkins y 
Moms (1880) 14 Oh D ( /4 0 A Smec y Smee (1879) 0 P D 84 Murfeti 
V BmtiJi (1887) 12 P D 116 

(c) White y i?r?t>er (1809) 1 Phillim 84 88, tattvnghty Carturighi supra 
Pvamy hmghi and Moore sum a M Ad tmy Tfa^Aer supra Anon cited lu 
M 4damv Walker supra atpp 178 179 CoghJany (undated) cited 

1 Phillun 120 Clarke y Lear supra Bannatqne v Bannatyne supra In a 
oiuninal act these qualities or some of them aie necessarily a^ent hence 
the dilB&culty of establishing a lucid interval against a lunatic accused of a ciime 
<Hee ffadfidJs Chse (1800) 2i State Tr 1281) 

fd) Wrench y Murray (isaa) 3 Ouit 6M Boiightonr Knight (1873), L B 

5 d D W Arhan V Ashe (1828) 1 Hag hoc 214 
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to be Buffeung(«) Ab a rule the general habits and course of life Sect s 
of an alleged lunatic are of gi ealei weight m con-^idering the question Admissi 
of his sanity than aie paiticiilar acts done by him, though very bilityof 
strange in themselves ( f) as these may be the lesult of eccentricity Evidence 
oi; delirium and consistent with general sanity {g) 

838 Writings of the alleged lunatic are admissible in evidence on Writings of 
the issue, whether he be sane or not Qi) , and even his handwriting 

may be of some value as evidence for or against his sanity (t) 

839 Ihe fact that insanitj' exists or has existed in the family of an Family 
alleged lui atic is ceitamly admissible m evidence against his sanity 

in a criminal case (/) and piobably, also in civil proceedings (1) 

840 The treatment of an alleged lunatic by his fiiends or ireatmentby 
relations is admissible in evidence on the question of his sanity as friends 
between them and the alleged lunatic, but not as against third 

parties (ni) Such tieatment is also admissible to intioduce e\ idence 
of what the alleged lunatic himself did with legard to it but not 
otheiwise Thus letters written to an alleged lun itic aie admissible 
if, and only if it is shown that they weie lead oi acted uj^on by 
the alleged lunatic (n) 

841 The evidence of the alleged lunatic himself is insuflBcient Evidence of 
either to establish his disability (o) or his sanitv ( p) 

842 Genera’ reputation of insanity is not vdmissible m evidence General 
either to prove the fact of insanity or to hx some peison with notice reputation 
of it iq) 

843 The oiDinions of medical witnesses who have examined an Medical 
alleged lunatic are admissible in evidence on the question whether 

the patient is oi is not of unsound mind(7) , but the opinion of a 
medical witness as to the existence of facts which he has not 
himself peiceived is not admissible (s) In general the question of 


90 100 and see 1 Tayloi 
0th ed S52 910 

HI but 860 Doe d 


(e) See 1 Tavlor Principles and Iraclice of Aledical Jmispiudcnce 6th ed 
b48 et seq 

(/) bnook y (1848) 11 Beav lOo 

ig) See Biujhtony Kinght^lSlo) L E 3P &D 64 Hansen J at p 76 
(4) Bootle y Blunddl (1816) 19 Ves 494 606 

(f) Cartwright v Cartwright (1/9 3) 1 Ihilliin 
Principles and Piactice of Medical Juri&piudence 

(k) R y 0 f<yrd (1840) 9 C A I t>2o 
\l) M Adam y Malker (1813) 1 Dow 148 
Mather y IMiitefoot 8 0 & P 2/2 

(m) Re ]\tndham ]]tndham v ( lulilet (1862) 31 L J (oh) 721 C A. 

and see Oioom \ Ihoviab (1829) 2 Hag Hcc 433 
(w) V right y Doe d Bat ham (1834) 1 Ad & El 3 Ix Ch JJiightv Doed 
latham(mi) 7 Ad & El 313 (1838) 4 Bing (n c ) 489 H L and see 

title Evidence Vol XIII pp 446 446 andjp 448 note | 

Wheeler a? d Batsjord v Alderson (1831) 3 Hag Ecc 674 609 
fo) Knight y Joun^HSlS) 2 Ves &B 184 
(p) Bootle y Bluirdell supra 

(g) Or ersladey Daie{\Ko3) 20 Beav 284 

(r) R y Layton (1849) 4 Cox C C 149 R v Richards (1868) 1 F A P 
87 Maitin v Johnston (1868) 1 F & F 122 Loxait v 2rt6c(1862) 3 F 
& F 9 As to the opinion of a medical witness who has not exammed the 
alleged lunatic see E v A 7 awcea (1§49) 4 Cox C 0 67jfeDocd Bainbiigge y 
Bamhrigge (18o0) 4 Cox 0 0 464 R y Searle (1831) Mood & K 76 

McNaghten s Case (1843) 10 01 & Fm 200 H L 
(a) Stephen Digest of the Law of Evidence art 49 


and cumpaie 
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insanity and theiofore, the question whether the opinions of the 
medi( il \mIiic a liive been ^ouned on buflicicnt giounds is foi the 
juii tn decide (/) 

844 Wheie the evidence is contiadictorj, the propei inference 
to be diawn is that which aiis^s fiom the grneial effect and tendency 
of the whole body of pi oof on each side of the Question (a) On an 
inquisition of lunacy the artuil insp(ct]on ot the peison of the 
nlleged lunatic is of great impoitnnce (b) 

Sub ^rcT 2 — Findings cf other Auil orilte^ liming Juris hetten 

845 The finding of a ]uiy on an ii quisition of lunacy is adinis 
Bible as o\idence of insanity oi f tlu iwiae both m criminal (c) and in 
cull proccf (lino8(d) Wlieie such i finding is one of insimtj it 
creates a piesumption in favour ot thit tact and thiowb the onus of 
pi oof on those who contend the c intiarj (e) But the finding is not 
conclubUL of tliL f ict of mbinity still less ot tin peiiod when the 
msuiit^ comnicncul (/), and the piesumphon bu lebutlcd (^) 
Ihe fact that a poison seeking to ichut the finding on an inquisition 
of luna y attended the execution of the commission is it conceued 
immataial (h) 

Similaih the order of a master m lunacy under the Lunac 
Act 18W(i) 8 116, reciting that a person wia in tho opinion of 
tue mistci of unsound mmd is adniisbilde is 'p}imajatu eMdence 
of the fact of his insanity (A,) But tho i ( p<. 1 1 of a Ohanc cry \ isitoi 
m lunacy is not admissible Q) 

It IS doubtful whethei the fin ling of i jiij\ in a co onei s inquest 
IS admissible as eaidence of tho fact of in&anity in civil pioccocl 
ings(m), but it is conceuod it wo del be idruis iblc (it) 

(<) Lavatt^ r'nue{\^i2) 3i & T 9 and see Aimtm'v John^Un 1 

F AT 322 The evidoin© (f I'ltdical witnes es in lunicj casts is ciitiubed 
T ord CoTTENHAM LC m /ic Dz/re Sf m6re (1^39^ 1 Mic & Q IIG 12S 

(а) See Fatham v (I'^ol) 2 Pns AM \ jer iiM)VL C J at 

p 20 and Compare ioz6a?f V (1817) o Dow ^31 H L 

(б) Pope I aw and Pr irticc of 1 un lo 2iid td 41S As to admissibility of 
evidence see fmther tith rviDEicE A ol XTIT pp 421 42S 

(c) It V Bmvler (1812) cited m bhelford on 1 unatics etc j9() 

(of) ^eigeson v Siaku (1 42) 2 Atk 412 Favlder v (ISll) 3 Camp 

126 Dane y Kirhwail (\i8Counit8B){\h^^) SO VP 6/9 llally T[«rre«(1804 
9 \es 60 t 609 Lrouninq \ Beane (1^1^) 2 Phillim 69 Ilnme v Burtin 
(1785) 1 Pid^ >d,il Eep 204 Rehes^iit an ilUg d Lunatic ) 2Ph 2to 

(c) Hall V Dairen sujra bnook v \\att (1S18) 11 Beav 106 and (( 

Van Gruttsn V 1 oxwell Iirvell y Van Qrvtten [1897] A 0 668 quoted m the 
judgment of Cozens Hmidy ME m Hilly ihj}(nd tliffruly Itmms Cliffon 
V Ih%lh}8 [190/] 2 Ch 236 214 0 A 

(f) BeJValden I x parte Bnidbiiry (1839) 3 Jui 1108 

(g) 8erge$(n v beaky supra Clement v Rhodes (182j) 3 Add 37 Hall v 

J^anen sujyra Bodd v lewis (17do) 2 Leo 176 ImUmouth {Ot unless) v 
Portsmouth {} arl) {1828) 1 Hag Lee 365 3^6 In the Goods of V afU (\83 1 ) 1 
Cmt 694 hannatyi e y Ian latyne (i8o2) 2 Eob Ecol 472 601 hlltoli v 
True (1867; o W E 482 11 time v Burton supra 

(h) Re NeshiU, an 4 leg d Limattc, supra 

(i) 63 & 64 Tict 0 0 

(&) Harvey v [1901] A 0 601 PC As to the inspection of lunacy 
records seep 427, poa# 

(Z) Boey Ntss [1803] P 65 see Be B an AUeged Lunatic [1892] 3 Ch 194 

G A 

(wi) Jones ▼ White (171 1 Stra, 68 

(n) Pope Z/aw and ^ctice of Lunacy 2nd ed 420 
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Part IV — The Jurisdiction of the Chancery 
Division of the High Court of Justice 

Sect to Person Bkci i 

846 The Chancery Division has no jurisdiction to appoint a 
guardian of a lunatic s person (a) though wheie an infant ward of — 
court becomes insane the juiisdiction to give duections as to his As to person 
treatment is unaffected by the lunacy ( 6 ) 

Sect 2 — As to Property 

847 The Chancery Division has a discretion to authorise the An to 
property of a lunatic either capital (c) or income (d) or both (c ) property 
to be applied for his maintenance so long as he lives under the 

care of a particular person who has chaige of him (d), provided 
( 1 ) no proceedings in lunacy have been taken or are in contempla 
tion(e), ( 2 ) the piopeity is under the control of, or is being 
administeied by the Chanoeiy Di\ ision (/) and ( 8 ) such property 
18 small m amount (^f) The juiisdiction arises not because but in 
spite of, unsoundnesB of mind {li) and is exercised undei colour of 
administering a trust (i) On the same principle, wheie an infant 
trustee is a lunatic, the jurisdiction to convey the tiust estate may 
be exeicised because of the infancy and notwithstandmg the 
lunacy (A.) 


(а) Be Bhgh (1879) 12 Ch D 364 G A, Be hrandon/a Trusts (1879) 13 
Ch I) 7 <3 

(б) Be 1 dwards (1879) 10 Oh D 605 0 A As to the jurisdiction over 
wards of com t see titie Iotaots and Cmi dbek Vol XVII pp 146 ei seg 

(c) he fuel 8 Tf i/Z I'luats (1886) 32 Oh D 39 0 A 

{d) Re Bltgh supra Be Silva a I ruata (1888) 36 W R 366 Be Brandon s 
Frusts Bup7a Re T (1880) IS Ch D 7b Be Carr a Trusts Carr v Carr 

^ 1 Ch 792 0 A See however Be Bari era Iruats [1904] W N !«> 
jiayznent or transfer to a foieign tuteui or curator see p 463 post 
(e) BeBhjh 8up7a Pane v lane lanev Va7ie (1876) 2 Oh D 124 
(/) Re Orirmnett a Trusts (1887) 66 L J (CH ) 419 compare Be Silva s Irusts 


supra 

(g) Vane v Vane Vane v Vine supra When a small estate consists of a 
fund xn court to a Ohancer} ciedit an Older in lunacy appointing a ^^ai 
oommitloe is usually refused since the lunioy order would have to be followed 
by a Ohaiioery ordei tianbfonmg the fund to the lunacy credit the desiied 
rohef can be obtained by mean'4 of an order in the Ohancery Division alone li 
the application be made to that division direct 

(h) Beall v Smith (1874) 9 Oh App 8o per James L J at p 92 

1 1 ) Be Bltgh supra 

(y Be Arroumwths Trusts Be Thompson (a Ferson of Vmomd Mmd) (1868), 
6 W R 642 See further title Tnuaxa Aim Teustesb 
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Part V — The Jurisdiction m Lunacy 

Sect 1 — Ihe Judge in Lninacy 

848 The juiisdiction in lunacy (refeired to m the Lunacy Acts, 
1890 — 1908 (Z), as the juiisdiction of the ludge in lunacy) is exei 
cisable by the Lord Chancellor and by the T ords Justices of the 
Couit of Appeal (a) To enable the concurrent exercise of Chancery 
jurisdiction where necessaiy the Loid Chancelloi, acting under 
statutory powers in that behalf (Z>) requests each of the Lords 
Justices to act as an additional judge of the Chancery Di\ision 
of the High Court of Justice foi the purpose of making lunacy 
orders (c) 

849 Petitions for an inquisition foi a travel se and for a 
supeisedeas are in each case together with the evidence in suppoit 
foiwaided to the judge in lunacy diiect by the lunacy officials (d) 
without being considered by the masters in lunacy (e) All othei 
applications aie made in the first instance by summons at chambers 
befoie a master m lunacy (/) If the application does not lelate to 
administration and management the mastei prepares minutes of 
such order as he thinks should be made and bungs the application 
the evidence and the minutes befoie the judge, who may himseli 
make an older with or without the attendance of parties or may 
adjourn the matter into court oi may lefer the same to the mastei 


(Z) Lunacy Act 18*50 (o3 & o4 Vict c )) Lunacy Act l&Ol (o4 & o5 Vict 
c 65) Lunacy Act 1908 (8 Fdw 7 c 47) (frequently referred to m this title 
as the Lunacy Acts ) 

(a) See Lunacy Act 1890 (53 & 54 Vict r 5) s 108 (1) ai^ title CoUETS 
Yol IX pp 94 95 In pi notice lunacy orders are made by one of the Lords 
Justices (in this title frequen*-!^ called the judge m lunic'v ) sitting in 
chambers matters being refemd to the I ords Justices m lotation b\ the lun ic\ 
officials As to appeals from the Lord Chancellor or the Loids Justices sitting 
m lunacy to the Court of Appeal see title Cotjets Vol IX pp 95 96 Be 
Cathcart [1893] 1 Ch 466 0 A As to the jurisdiction of the masters in lunacy 
see p 414 post 

(h) Judicature Act 1873 f'36 37 \ict c 66) s ol 

(c) This request is not limited to petitions under the Piustee Acts but applies 
to all apphcations in lunacy which also require an exeioise of Chancery juris 
diction (Re I latt (a Person of I mound Mind) (1331) 36 Ch D 410 C A) smh 
as the makmg of a vesting order of real estite in Ireland (Re T amotte (1876) 
25 W E 149 C A Be 8myth (\%3Q) 34 W E 493) or directing the payment 
of costs incurred in opposmg a 1 ill m Pailiament wnich affected a lunatic s real 
estate (Be Blale a Lunatic (1^9o) 72 L T 280 C A ) But the Chancery 
jurisdiction can only be exerci cd in aid of the jurisdiction in lunacy (Re Barber 
(lb88) 39 Oh D 187 0 A ) and does not enable a Lord Justice actmg in lunacy 
matters except when sitting m court to order the tpan&fer of funds from a 
Chancery to a lunacy account (Be Armfield (1889) 88 L T Jo 97 0 A ) 
see Re Pate (1882) 20 Ch I) 135 0 A ((where such an order was made in court 
after the petition had been intituled in Chancery) 

(d) As to these officials and the I unacy Office see title Ootjets Yol IX 
p 96 

(e) Buies in Lunacy 1893 it 16—18 Stat E & 0 Eev Vol VIII 
Lunatio England, pp 1 ef sey As to the nature of these proceeding's see 
p 415 p(9t 

(/J Hules in Lunacy 1892 r 19 
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for farther inquiry (g) The above practice applies in the case of 
summonses foi vesting orders undei the Lunacy Act, 1890 (/<) 
Bs 185 186 and for the appointment of new trustees under the 
Lunacy Act, 1890 ft) s 141 also in cases in which as regards a 
lunatic so found the judge has under the Lands Clauses Acts ( j) 
the Settled Estates Act 1877 (k), the Settled Land Acts 1882 — 
1890 (i), or any other enactment, juiisdiction to make an order 
affectmg his property (m) 

850 The judge in lunacy has an appellate jurisdiction in the 
case of any person who is affected by any oiijer decision or certifi 
cate of a mastei The appellant can appeal to the judge without 
a fresh summons on giving notice of appeal signed by his solicitors 
within eight days to the person (if any) interested in supporting 
the order decision or ceitificate appealed from and lodging a 
copy of his notice at the Lunacy Office (n) Should the jud„e 
deem the matter of sufficient importance he will adjourn the 
same into court for argument before the Lords Dustices as 
judges in lunacy 

851 In exercising all powers (which powers ev^end to property 
withm any Biitish possession (o) ) under the Lunacy Acts(p) 
01 under any other Act the paramount consideration for tl e judge 
in lunacy is the interest of the lunatic (q) The poweis aie exercis 
able for the benefit of him and his family and where it appears 
expedient, in duly managing his property (r) 


(g) Buies in Lunacy 1892 rr 22 23 
f A) 63 & 54 Vict 0 5 

(t) Ibid In these ca^es it seems the order cannot be made by a master 
see Re LangdaU (a Lunatic) [1901] 1 Oh 3 0 A 
0) For which see title Compulsory Purchase op Land and Compensation 
Vol VI pp 66 et seq 
(/) 40&41 Yict c 18 

See p 444 post and title Settlements 
(m) Rules in Lunacy 1892 r 20 In the case of a lunatic not so found by 
inquisition it seems the order can be made b} a master piovided the aid of 
the Chancery Division is not required (lunacy Act 1908 (8 Edw 7 c 47) 

B 1) 

(??) Rules m Lunacy 1892 r 11 and Forms 2 and 3 m schedule thereto 
The notice of appeal together with the evidence thereon is forwarded 
by the lunacy officials to one of the Lords Justices who will hear the 
matter in his private room No fee is payable on the setting down of an 
appeal 

u)) Lunacy Act 1890 (53 & 54 Vict c o) s 110 For the definition of 
British possession, see title Dependencies and Colonies Vol X 
p 503 

As to these Acts see note (^) p 412 ante 

A 0 Y Ailesbury (Marquu) (1887) 12 App Cas 672 per lord 
Maonaghten at p 688 Awdley v Awiley (1690) 2 Vern 192 Ex parte 
Annandale (Marchioness) (1749) Amb 80 Ex parte Gnimtone (1772) 4 

Bro C 0 235 n Oxenden v Compton (/erd) (1^93) 2 Ves 69 72 73 Re 
Badcock a Limatic (1840) 4 My & Cr 440 Re Gist (a Person cf Unsound 
Mind) [1904] 1 Ch 398 0 A per Stirling L J at p 411 andiZc Tye (a 
Persem of Unsound Mind not so Found) [1900] 1 Ch 249 C A 
(r) Lunacy Act 1890 (53 & 54 Vict o 6) a 116 (4) 
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Sect 2 — The Masters m Lunacy 

852 The masters m lunacy (s) have the same powers and duties 
as the masteifa lu lunacy had before the Act of 1890 (t), and, further, 
may exercise the ]uiisdiction of the judge ui lunacy as regards 
administration and management (w) Many of the powers 
included m the latter vords aie set forth in the Lunacy Act, 
1890 (t) ss 116 — 130 but the woids are not limited to the matters 
dealt with m tho'^e sections (w) Thus a master may under the 
Lunacy Act 1890 (i) a 108 appoint a receiver of the dividends oJ 
a peibon within s 116 (1) (b) of that Act (x) and he may undei 
Sb 128 129 of that Act appoint the quasi committee of a person 
within B 116 (1) (c) of that Act to exeicise such person s power of 
appointing new tiustees, and in such case may in effect make orders 
vesting the tiu°t stock or the tiust land(?/) , and he may under the 
Lunacv Act 1890 s 183 make an oider vesting stock standing 
in the rume of a lunatic benehcially entitled theieto(a) But 
a master cannot under s 136 of that Act(v) make an order 
vesting stock held by a lunatic as trustee (b) The last mentioned 
poweis include those cases in which under special Acts (c), the 
judge can make ordeis affecting the property of a lunatic so 
found (d) 

In iddition a master may hold an inquny (e) and must perform 
all othei duties for the benefit of lunatics and tlu ir estates which 
the Lord Chancellor may duect (/) In the case of lunatics so 
found the mastei deals with many questions relating to the lunatic s 
peison {[/) But in the case of lunatics not so found his jurisdiction 
extends only to the estate (h) 

Mastei s have powei to admmibtei oaths and to summon wit 
nesses before them (i) and also to order the aitundance of the 


(fl) Ab to these offit era and their qualifications see titles Barristbbs Vol 11 
p 3S1 OouKTs Vol IX p 96 
(^) Lulllc^ let lS90(o3 Vuo4Vict e 6) s 111 (1) 

(m) Lunacy Act 1891 (ti4 & o6 Vict c b>) b 27 (1) hules in Lnnacnr 1892 
r 10 Lunacy Act 1908 (8 Edw 7 c 47) s 1 is to these powers see generally 
pp 428 et seq post As to forgeiy of <-he signature or seal of the masters see 
title CRIMI^ M Law ind Procedure Vol IX p 7 9 
(v) 53 A 54 Vict 0 6 

(it;) Re Jangdale (a Ivnatic) [1901] 1 Oh 3 C A Be Browne [1894] 3 Oh 
412 41< C A t j 


(x) Fe Brt wne «wjr ? a see p 462 post 

[y) Re Bhoilndge {a lerson of Unsound M%nd) [1895] 1 Oh 278 0 k Be 
Fuller {A Ferse/n of i nsound Mtnd not so Jfound) [1900] 2 Oh 661 0 A see 
p 46o peet 

i a) he Browne supra Fee p 462 post 

i) Re Langdale (a Lunati ) supra see p 462 and note (/) p 456 post 
c) As to such Acts see p 413 ante 

laOel^Tch^?^ ^26 Unsound M%nd mt so Found by Inqumiton) 

(e) Lunacy A^ 1890 {5o & o4 Vict c o) s 112 
{/) Ibid 6 Hi (1) ^ 

(?) Pi ictic© of Lunacy 2nd ed 10», iSmer, Plaotioe in 

Lunacy 7th ed , 180 <( teg 
(A) Lunacy Act, 1880 (83 & M Vict o 3) a 116 (21 
(*) Ihd , ■ lU ' ' 
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aileged lunatic at an; time or place specified by them and thi <^t 
orders csm be enforced in the some wav as orders of a judge ot 
the High Court (A,) 


Sicr 3 — Ihe County Coint 

863 A county couit judge has power to deal with propeity of 
small value belonging to a lunatic in respect of whom a iccf ption 
order has been mide(/) but cannot make a if sting oidoi of stock 
standing in the name of a lunatic (jh) 


Part VI — Judicial Inquisition as to 
Lunacy 

Sect 1 — If hm ; equn ed 

864 Proceedings in lunacy can be ougmaled in one of two 
ways, either by petition for an inquii> (;i) or by summons foi the 
appointment of a person to exercise the powers of a committee ot 
the estate (o), heieinafter referred to as a quasi committee (p) 
In the former case the patient being found by inquisition to 
be of unsound mind(g) the custody of both his estate and pei'^on 
are undei the jurisdiction of the judge m lunacy (r) in the 
latter case the lunacy juiisdiction only extends to the patients 
estate (s) But inasmuch as any powers which could be cx^^r 
cised by a committee of the estate may by order be exeicisud 


(fc) Lunacy Acif 1891 (64 & 66 Viot c 66) s 26 (2) Re B (an iUc^cd 
I unatvi) [1892] 1 Ch 4o9, 0 A Lunacy Act 190S (8 Ldw 7 c 47) r 1 
As to the power of a master to make anordu for attachment see title Conti mi x 
ojb CouET Attachment and Commixtal Vol VII p 316 

(/) See title County Couets Vol VIII p 669 As to reception orders 
see p 499 post 

im) Re Noyce [1892] 1 Q B 642 0 A. 

(n) Rules in lunacy 1892 i 16 As to the presentation of petition see 
p 412 ante and p 416 j908^ The terms commission of lunacy or the inquisition 
thcieon when URcd m any Act ot Pailiament older or rule includes the 
sreneral oommisBion and the inquisition (or certificate) and the issue and verdict 
(see T unacy Act 1890 (o3 & o4 Vict c 6) s 334) 

(o) Rules m T unccy 189*^ r 19 see p 428 post 

(p) The person so appointed is desciibed m the marginal note to the Lunacy 
Act, 1908 (8 Edw 7 o 47) s 1, as a quast committee and the s ime expies 
Sion 18 for the most part applied to him m the judraents of the Court of 4 j peal 
m Re 8 8 B (a Fereon oj Unsound M%nd not so Found l>y Inquisition'S, ri906] 
1 Ch 712 0 A It IS beheved that in piactice he is sometimes desenoea as a 
‘ receiver but having regard to the marginal note and the judgments above 
referred to and in view also of the diifeient powers and duties of a^receiver 
appointed m a Chancery action (for which see title Reoexybes) it seems prefer 
a )fe to use the expression * gwm committee, which is accordmgly retained 
throughout this title 

(7) Lunacy Act 1890 (63 A 64 Viot 0 6), ss 94, 9& 
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Lunatics and Persons or Unsound Mind 


Sect 1 
When 
required 


Need for 
application 
by p( tition 


When ordeied 
on report of 
Com 

miSBioners m 
Lunacy 


Juiisdiction 
over aliens 


Who should 
be petitioner 


by a duly constituted quasi committee [t) there is, so far as the 
custody and management of the patient s estate is concerned, little 
or no object m oidinaiy cases in pi esen ting a petition foi an inquiry, 
esptcullj as such proceduie is moie costly and moie lengthy 
than an application by summons for the appointment of a qvasi 
committee 

An application by petition will howe\er be necessary to obtain 
tht eontiol of the lunatic s person (?/) and ma> also be lequiied 
when an illcged lunatic hies a notice of objection to an application 
by summons foi the appointment of a quasi committee (i) 

An inquisition ma> also be oideied {u) on arepoitof the Commis 
sioneifl m Lunac\ (^) that the piopeitj of an> person detained or 
taken chaigo of as a lunatic ))ut not so found by inquisition is not 
duly piotected or that the income theieof is not duh applied foi 
bis benefat (y) buch leport is deemed to be an applicition for an 
inquisition supported bj evidence (^) 

855 There is juiisdiction to ordei an inquisition (a) m the case of 
an alien domiciled abioad but tempoiarily lesident in this country 
and with piopeity here (6) even though the j^ropeit^ in England 
consists onh of a few personal chattels and some cash (c) But 
apparently theie is no juiisdiction to older an inquisition in the 
case of an alien both domiciled and lesident abroad althougl] 
entitled to piopeity in England (cl) 

Sect 2 — The Inqvibition 
Seci 1 —Proceedings before Inquiry 

856 The petitioner should be the alleged lunatic s neaiesL 
lelation (0 and it the patient is maiiied and the application is not 
made by the husband or wife, such husband oi wife should bo 


[t) T uuacy Act 1908 (8 Ed w / o ii) s I 

(w) Ihere is no provibion in the Lunuy Act 1S9() (53 54 Vict c 5) or 

111 its 'iniendin^ Acts which enables the court to authon e the exercise by a 
q laat committee of any poweis over the person of his patient 

(v) Kules in Lunacy 1892 r 60 Rules m I unacy 1S93 r 1 and see 


p 430 post 

I w) For the authority bv whom an inquisition may be ordeied see p 412 ante 
x) As to the Commission 01 8 in I unacy see p 466 post 
y) I unacj Act 1 890 (u3 i 64 Vict c 5) s 100 

z) Ih%d The repoit is usually refeiied to the official sohcitor (see title 
Courts Vol IX p 71) to take such steps as he may consider expedient 
theioundei 

{a) For the authority by whom an inquisition may be ordered seep 412 ante 
(6) Re Bartatinskt {Princess) (1843) 1 Ph 375 Re Sottomaior (a Lunatic) 
(1874) 9 Ch App 677 Re Burhtdge [1902] 1 Oh 42b 0 A 
fcj) Re Burhvdqe su^a 

\d) It is true that &e ratio decidendi m Re Bartatinah {I rincesa) supra was the 
necessity of taking charge of the lunatic s property for her without legard to 
her residence at the time None the less the lords Justices have on several 


occasions expressed some doubt as to whether they had junschction m such a 
case (see Re Soltykojf (Princesa) [1898] W N 77 C A ) 

(«) Ea; parte Perwe (1828) 1 Mcl 220 



Part VI — Judicial Inquisition as to Lunacy 


417 


served (/) On the other hand, lunatics may require protection Shot 2 

against their relatives quite as much as against other peisons (q) The 

and an inquiry may therefoie be granted on the application of even IsQUisition 

a stranger in blood without legard to his motne (/O The stranger conduct <rf 

may even be given the conduct of the inquiiy (li) On a con est prooeedings 

foi the conduct that paity is selected who is most likely to bring 

out the vhole truth sub]ect to which a piefeience is given to the 

nearest of kin (i) , and other things being equal to the petitioner 

who IS first in point of time (j) A wife is not entitled as of right 

to the conduct as against children whose petition wis the eailiei in 

date (j) No person can himself piesent a petition toi inquiiy into 

hiB own state of mind On the death of a petitioner aftei the Death of 

petition is answei ed but before the inquiiy is held a new petition for 

a supplemental order must be presented but no fuither evidence 

need be filed (/t) 

857 The petition must be signed by the petitioner attested Signature and 
by a solicitor (Z) and filed in the masters office togethei with 

two medical afiidaiits pioving the insanity of the patient and an 
affidavit of his kindred and pioperty 

858 No order can be made upon any petition or report until Service 
seven dajs after seiMce of notice of the petition oi report upon the 
alleged lunatic (n) eithei peisonally or whoie peisonal Bei\ice 
cannot be effected or is inexpedient by being deliveied to some 
adult inmane at the usual or last known place of abode of the 
alleged lunatic (o) Wheie the alleged lunatic is not within the 
juiisdiction it will not be nece'^saiy to give him notice of the 
application foi inquisition ( p) 

859 In all cases the court has to consider what in all the Cenerai 
circumstances of the case is most foi the benefit of the piticnt and 

for hiB piotectiOn 


{f) Be Bean (1809) 2 Coop temp Cott 163 When the petition is not pre 
sented by the nearest relation it is usual and desirable to explain the circ mn 
stances either in the petition or m the evidence m support 
{g) Be Jb 8 (a bupjosed Lunatic) (1876) 4 Ch D oOl C A per Jambs 1 J 
at p 304 

(/i) Fx parte Ogle 16 Ves 112 

\i) Be Nisliit an Alleged Lunatic '’Ph 24o Tie TFe66 (1846) 2 Ph 10 

Be Green (Wi) 2 Coop temp Cott 16^ 

{ 3 ) Be M^ood (1860) 29 L J (CH ) 64 0 A 
(^) Be Martin (1897'i Eegi&trais I ibrai} I unacy Office 
(/) Buies in I unacy 1892 1 16 lor ioim of petition and other forms in 
connection with lunacy proceedings see Heywood and Massey s Lun iry 
Practice 4th ed 

(m) Buies in Lunacy 1892 r 18 The petition should be lodged m dupht ate 
The original is then sealed with the lunacy seal and handed back to the 
petitioner s solicitor to enaljle him to c feet service 
(w) Buies in Lunaoj 1802 r 28 

(o) Ihid 1 29 An affidavit of service must be filed with the masters [thid ) 
\p) Lunacy Act 1890 (o3 & 64 Vict c 6) s 96 In piactice howevoi it is 
usually found more expedient to give notice by registered letter and this 
course is approved by the judge 

(g) Be McLaughlin [190o] A 0 343 P 0 per Lord Davey at p 347 If 
service on the alleged lunatic is medically undesirable the doctor s affidavits, 
filed in support of the petition should state this 

H.L — XII ^ 
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860 Should the petitioner experience difliculty in obtaining 
medical access to the alleged lunatic before presentation of the 
petition, he must file the best evidence obtainable in support of his 
case, and ask in the piayer of the petition that a visitoi in lunacy 
may be sent to see the patient and lepoit to the couit (0 Should 
the petitionei require medical access after the Older foi an inquiry 
IS made, in order to prove his case, a summons must be issued (s) 

861 Any interlocutory ordei necessaiy or desiiable for the pio 
tection of the alleged lunatic or his estate pending the inquisition 
may be made An inteiim leceivei may be aopointed (t) An 
allowance may be authorised foi household expenses and for tbe 
expenses of opposing the inquiry (a) The wife of the alleged lunatic 
and all othei persons in whose custody oi power his peisonal estate 
and effects are may be lestiained fiom con veiling them to their 
own use or parting vith them(fc) and protection of the person of 
the alleged lunatic may be granted (c) 

Access maj be granted to the alleged lunatic for the purpose of 
enabling him and his fiiends to oppose the inquii v and the persons 
having his custody may be lestramed from interfering or interrupting 
the friends, their solicitois or medical adviseis in such visits and 
from removing or concealing him from his friends or their solicitors 
or medical adviseis (d) The patients remo\al abroad pendinj; 
the inquiry may also be restrained (e) When the alleged lunatic 
is confined in prison his pioduction at the inquiry may be obtained 
on habeas cotjnis as also when he has been committed for trial 
by magistrates (/) If from the residence of the alleged lunatic 
out of the ]uiisdiction it is imiioitant to procure the evidence of 
witne‘^ses abroad a commission to take such evidence may on 
proof of its necessity be obtained on an applicion to the court for 
the purpose An application of this kind would seem to form part 
of the oiiginal application for an inquiry (g) 


(r) He an Alleged Lunatic {ISSl) 18 Oh D 26 0 A At this stage of the 

pioceediDgs it is only necessary to establish a jprima facte case of insanity sufli 
cient to justify an in> estigation and on the footing that such in\ estigatiou 
may be for the benefit of the alleged lunatic the jud^^e will assibt the petitioner 
(fl) Rules m Lunacy 1892 r 19 Compaie He 1 (etOier (18321 Shelford on 
I uiiatics etc 2nd ed 1^5 126 and see Ae A Y / (1881) 45 L T 97 0 A 
If the med c*!! witnesbos foi the alleged lunatic have seen him alone they are 
not entitled to be present w hen the medical witnesses for the petitioner sec 

him (Re an Alleged Lunaht eupia) 

{t) Helt a LuuaiicJ (174b) 6 Atk 63o He Fountain (1SS8) 37 Ch 1> 
609 0 A I or a case where a receiver and manager was appointed the term 
‘inteiim leceiver being considered inappropriate see Re A Q (1909) 53 Sol 
Jo 615 

(a) Re Bullock (1886) 35 W R 109 C A He Nayhr (1862) 1 New Rep 
t73 0 A Be Baker Shelfoid on Lunatics etc 2nd ed 159 160 

(5) Re (1827) Shelfoid on Lunatics eto 2nd ed 159 
(cj He Naylor (1862) 1 New Rep 173 0 A 
(a) Re Flicker 0882) Shelford on I unatics etc 2nd ed 125 126 
le) He Frank (1825) bhelfoid on Lunatics etc 2nd ed 129 
(/) R v Feacoch (1870) 12 Oox 0 0 21 see title Oeoww Peaotiob 
\ol A p 54 

{g) ^ee tiUe Evidssob Yol XTTT pp (jOQeteeq , Elmer Fractioe in Lunacy 
7th ed 28 Rf &%hc/(Princ«e), [1898] W N 77 0 A 
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Sub Sbct 2 -^TJie L qwry SioOT 2 

862 The order directing the inquisition (h) should state the place - 
Vi here the same is to be held, usually at the alleged lunatic s 
residence, or as near thereto as cucumstances will permit If he Form of order 
IS out of the country it is usually at the place where his mansion 
house and estate lie (t) or if he has neither propert\ nor residence 
in England, then in the county of Middlesex (fc) Where there is 
a strong local feeling the inquiry may be held in London (Z), and 
the venue may also be changed to save expense or for the con 
venience of witnesses (m) 


863 The person executing an inquisition while so employed, 
has all the powers authoiities and disci etion of a judge of the 
High Court (n) 


Powers of 
pel son 
executing 
oommlssion 


864 No one but the petitioner and the alleged lunatic and their larties y.ho 
respective adviseis can take pait in an inquiry without the special attend 
permission of the court (o) to be obtained on application to the 
master by summons (p) Whether leive will be granted is a 
matter of practice in the master s disci etion (q) Mere rela 
tions (r) or pel sons benefiting undei the alleged lunatics will(«), 
aie not for those reasons entitled to attend But a cestui que 
tiust under a settlement executed by the alleged lunatic (f) and 
a wife interested under a will(w) may be allowed to attend on 


(A) This order is drawn up by the lunacy officials stamped by the petitioner s 
solicitor with a £2 stamp and retained by the luoacy officials No office copy 
thereof is issued A piecept is then issuea by the lunacy stationeis stating the 
time and place of inquiry and addro<^sed (if no jury) to the petitioner s solicitor 
and (if a jury) to the aheriif At the same time subpoenas should be obtained 
from the lunacy stationers for seryice on the witnesses 

(t) f X parte Southed {1 1 51) 2 Yes Sen 401 and see note (m) infra 
[k) He Wehh a Supposed Ltmaitc (1846) 2 Ck>op temp Cott 146 Be Scott, 
an Alleged Lunatic (1874) 22 W E 748 0 A 

S Re an Alleged Lunatic (1881J 18 Ch D 26 0 A 

b) In Ex parte Baler (1815) 19 Yes 340 I ord Eldon L G stated that 
uiquiBitions were uniformly executed at the residence of the party which for 
that purpose was his mansion house and if there was no mansion house 
then at his last place of abode The Lord Chancellor intimated that there 
was no mstance of any exception and that the conyenieuce of wituesf:es or of 
counsel was immaten^ In^c (1830) 2 My & Or 39 n (a) the alleged 
lunatic was staying at Stamford and the inquisition was held in Middlesex 
where the prmcipsd witness resided Similar changes of yenue to saye expense 
and for the convemence of witnesses also took place in Re Green (1831) Shel 
ford on Lunatics etc 2Dd ed 123 and m Re Wat&ia (1836) 2 My & Or 18 
and it is now settled practice that on a proper case being made out the tiial 
may take place elsewheie than at the lunatic s residence In eyery ou e m which 
an alteration of yenue is desired such alteration should be askea for in the 
petition and should be dealt with by the eyidenoe filed in support 
(n) Lunacy Act 1890 (o3 <S. 54 Yiot c o) s 99 , Lunacy Act 1891 (64 & 66 
Vict c 65) B 26 As to the power to commit for disobedience to orders oi for 
contempt of court see p 416 ante and note (r) p 421 post 
(o) Re ClemmU (1831) 2 Coop temp Cott 166 
p) Buies in Lunacy 1892 r 19 
Re Lanwarne (1882) 46 L T 668, 0 A 
Re Neahitt an Alleged Lunatic (1847) 2 Ph 245 
Re Scarm (1873) 8 Oh App 739 

ReRiclwrds an Alleged Luna;tic {\%52) 1 Be G M & G 719 0 A 
[«) Be Par^?i6on (1841) 6 Jur 647 Since the only question to be determined 
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teims as to costs. The materul point is that the tiuth should be 
ascei tamed (a) 

865 An alleged lunatic may, either by notice filed befoie the 
consideiation of the petition or repoit (b), oi upon such considera 
tion demand an inquisition befoie a jury (c) If he does the judj^o 
must diiect the letuin of a ]ui> unless he is satisfied by peison il 
examination of the alleged lunatic that he is not mentally com 
petent to foim and express a wish for an inqu sition before a 
jury (d) The inquisition must also take phce before a juiy where 
the alleged lunatic is not within the juiisdiction {e) and also wheie 
the mastei upon consideiation of the evidence ceitifies that in his 
opinion an inquisition before a juiy is expedient (/) 

The numbei ot juiois on an inquisition must not exceed twenty 
four noi be less than twelve They need not be unanimous, but 
twelve at least must be agreed on their verdict (g) 

866 When the judge has diiectLd an inquisition befoie a juiy he 
may order an issue to be tried in the Hi^h Court whether the alleged 
lunatic IS of unsound mind and incapable of managing himself and 
his affairs or whether he is a peisoii of unsound mind and 
incaiiible of managin^ his affairs but capable of managing himself 
and 18 not dangeious to himself or others (h) The tiial of such 
issue will be regulated m the fiist place by the provisions of the 
Lunacy Act 1890 (i) as to inquisitions the tiial of inquisitions and 
the constitution of the jur} and subject tlieieto by the Rultsof the 
Supreme Court and a verdict will have the same effect as a veidict 
on an inquisition (?) 


on the iiiquii^ is whether tho illeged lunatic is ot unsound miud at the date oi 
the inquiry (Lunacy Act 18 & 54 Vict c o) s 98) it is now impossible 

to attempt to oairy back the in amt} to the time whon a particiiUr document 
was executed or transacti )n took place or to attempt to prove that at some 
antecedent date insanity had not supervened It follows thht the question 
of attending the proceedings on the ground that an iiitere fc ih at stake dependent 
on tho date to which insanity is earned back by the verdict of the jury can 
never anse at the pre ent diy and liberty to attend is therefore more Irequently 
refused than formerly 

Aes? ft an AUeqed T iinatic [IM'l) 2 Ph 24^ 

(h) The petition oi repoit is forwarded to the judge for consideration seven 
days after service theieof and of the notice indorstd thereon on the alleged 
lunatic compare Eules in J unac’v 18^2 r 28 
(c) Lunacy Act 1890 (od j 4 \ict c s 90(2) Eules in lunacy 189^ 
dO The u^ht ot the alleged lunatic to demand a jury is coniined to the 
onginal inquiry (J?e Talbot {an Alltgrd Lunatic) (188^) 20 Gh D 269 0 A ) 
and the withdrawal of such demand must be b} the alleged Mnatic his coun el 
cr soUcitor oially (Lunacy Act 1890 ^53 A o4 Vict o 6) s 90 (3) Rc 
Crompe fl869) 4 Ch App 6>d) A notice demanding a jury must be signed 
b} the alleged lun itic and attesb d b} i solicitor (Eules in Lun ic y 1892 r 30) 
Aj 9 to Times in geneial see tith Juiirts Vc 1 ITI pp 22o et aeq 
(<f) I unaoy Act 1890 (ud & u4 Yict c 6) s 91 
(«) Ibid s 96 
(/) Jbid 8 93 

(q) Compare lunacy Act 1890 (53 A 54 Vict o 5) b 97 and see Ra 
Wtnd/iam JJ?nd/iam v Giuh/et (1862) 6 L I 479 ( A The practice is 

always to summon twenty three special lurors and compaie title Juries 
Vol XVIII p 244 ^ J 

(4) Lunacy Act 1890 (53 & A Vict c o) s 94 No wnt need be issued 
when an issue is directed to be tried {Re Scott (1884) 27 Gh D 116 0 A } 

(♦) Lunacy Act 1890 (5 & A Vict c 6) s 94 
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867 Where the alleged lunatic does not demand a jury, or the 
judge in lunacy {f) is satisfied by a poisonal exaniin ition that he is 
not mentally competent to form and expie&s a wish in that behalf 
and it appears to a judge upon consideiation of the evidence and of 
the circumstances of the case to be unnecessaiy oi inexpedient that 
the inquisition should be before a jury then the mxstei executes the 
inquiry without a juiy (fc) and the masters certificate of sanity or 
insanity will have the same effect as the finding of a jury (1) 

868 The mquisition \?vill be confined to the question whether 
or not the alkgtd lunatic is at the time of tl c inquisition of 
unsound mind and incipable of managing himself oi his affaiis 
No evidence as to an\ thing done or said by the alleged lunatic oi 
as to hiB demeanour or state of mind at any time moie thin 
two years before the time of the inquisition is iecei\able in proof 
of insanity or on the trial of any ti averse of an inquisition unless 
the pel son executing the inquisition otherwise directs (m) 

869 Either on the trial of an issue oi on an inquisition the 
alleged lunatic must if within the juiiodiction be examined botli 
befoie any evidence is taken and again befoie the ]ui\ consult as 
to their \eidi(t (u) or if the inquisition is without a ]in\ befoie the 
mastei signs his ceitifieate of sanity or insanity (o) The judge oi 
mastei maj howevei dispense with this double examm rtion ( p) 
but one examination there must be(q) either in open couit or in 
private as the judge or master may diiGct(p) Ordeis may be 
made on an alleged lunatic to attend and submit to examin ition at 
the time and place specified in the older (r) Where th( alleged 


(/) Seep 412 ante 

(k) Luiiucj Act J890 (65 & 64 Vict c 5) b 92 
f/) I bid s 9 j 

(m) He JSottomaior (a 7 unaf ic) (1874) 9 Ch App 0/7 lunacy Act 1890 (o3 
o4 Vict c 5) a 98 (1) and compare iZc Dauby an Allege 1 Tunatic (188^;) 30 

Oh D 320 C A Formerly the jury on in inquisition mij^ht be asked to 
state at what date the patient s insanity commenced ind tb i inquiry might 
love over the greater part of hib life As an m tnnee of such in inquiry see 
He Windham (1862) 10 W E 499 

(n) Lunacy Act 1890 (o3 & 54 Vict c 6) s 94 (2) Lunacy Act 1891 (54 
& 51 Vict c 6o) s 26 

g Lunacy Act 1890 (63 & 04 Vict c o) s 92 

) Ibid B 94 (2) The object of the first examination is to avoid the 
expense of a lengthy trial as such prelimmaiy exammation might perhaps bj 
itself m certain cises convince the jury of the patient s insanity The object of 
the second examination is that the jury may see the patient after hearing the 
evidence Eegard will be had to the alleged lunatic s health and convenience 
ji deciding whether the ex immation shall take place m private or m open court 
In order to cause the alleged lunatic as httle inconvenience as possible some 
tunes one or two of the jur> see him and report to the rest (Hx parte Smith 
(1818) 1 Swan 4 7) but in strictness the supposed lunatic is entitled to the 
judgment of all the jurors However ordeis for the ex immation of the 
bupposed lum-tic by some only of the juiw have been made and Lord Eldon 
said this was not uncommon m his tune (He B (an Alleged Lunatic), [1891] 3 
Ch 274 0 A pcrLi^DLBY LJ at p 27o) 

(a) HeJ B a Supposed I unatic (1836) 1 My & Or 538 
(r) Lunacy Act 1891 (54 & 65 Vict c 6o) s 26 In case of disobedienoe to 
his order master himself has jurisdiction to order an attachment see 

p 415 ante As a matter of oonvemonce and discretion however it 
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lunatic IS not within the lunsdiction his piesence on the tnal of 
the inquisition may be dispensed with, the older directing the 
inquisition having been previously served on him by registered 

post («) 

Sub 3 — Special F%ndvng 

870 If it appears that an alleged lunatic is of unsound mind so 
as to be incapable of managing his affaiis but that he is capable ol 
managing himself and is not dangeioas to himself or others ifc 
may be so specially found and ceitified(i) Such a finding 
constitutes the patient a lunatic so found by inquisition for 
all pui poses connected with the management oi administration of 
his estate (u) 

SvB Sect 4 —Quaahtng 

871 The finding on an inquisition is prima facie evidence of 
insanity, and may be read in proof of it but it is not conclusive 
as to the fact and may be quashed for uncei tainty or iricgulaiity (a) 
Thus any verdict depaiting substantially from the issue (6) oi 
which IS not an absolute finding but an inference may be quashed and 
a new inquiry made (c) The court maj also quash the inquisition 
and direct a new one where there has been any misbehaviour on 
the pait of the ]ur'^ id) oi if the inquisition be not executed at the 
place named in the oidei (e) oi if an ordei that the lunatic should 
have due notice has been disobeyed (/) But an enor in the name 
of the lunatic may be corrected by an order (^) 

The application to quash should be made by motion to the 
Lords Justices in court (k) 


18 desirable that the master should refer such apphcations to the Lords 
Justices m Older thxt a matter involving the libeity of tl^e subject may be 
dealt with judicially in open court (He B (an Alleged J unatic) [1891] 3 Ch 274 
0 A per !1im)LE\ LT atp 2<6) 

(«) ^6 Lanwarne (188^) 46 L T 668 Lunacy Act 1890 (53 & 64 

Vict c 6) s 96 

(<) Lunacy Act 1890 (53 & 54 Vict o 5} s 98 (2) As to the powers of 
the judge in such a case see p 420 ante 
(m) Be Townshend 8 (Lo 7 d) Settlemen TowneJiend (Lord) v Rohws [1908] 1 
Oh 201 

i a) Elmer Practice m Lunacy 7th ed 30 
b) See p 421 ante 

f) Ex parte Cranmer (1S06) 12 Ves 445 Ex parte Bead (1654) cited in 
Itk 169 The following letiirns have all been hmd to be bod nameh that 
the party is not a lunatic but that paitly from paralysis and partly fiom uhl 
age his memory is so much impaired as to render him moompetont to the 
management of his afEaiis and consequently of unsound mmd and tint ho hi^ 
been so for the term of two yeais last past (22e Holmes (1827’) 4 Puhs 18 ^ 
incapable of governing himself oi his lands (Ex parte Barnsley (1^44) 3 Atl 
168; that by his appeal anco ho was not always in his senses as other men be 
(Ex parte Freak (1733) cited o Atk 168) that she is not of sufficient under 
standmg to manage her own afEuis (Ex parte Harvey (1734) cited 3 Atk 
163) and found not a lunatic but incapable (Ex parte Ashton (llZd) 

3 Atk 163^ 

(d) 1 r paiU Roheits (174u) 3 Atk 5 

(e) See p 419 ante 

(/) Ex parte Hall {W},) i \es 261 

w) Re Crawford a runoiic (1836) 1 My & Or 240 

(A) Compare K S C Ord 30 r U and see p 412 anfi. 
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872 Immediately after the finding of lunacy the party having of Lunacy 
conduct of the proceedings must take out a summons to inquue onlnqui 
into (1) the lunatic s age position in life and leaidence , (2) the s^n 
naluieof his lunacy (3) who are his next of km and heir at law Summons fot 
(4) who ought to be xppointed committee of his person and of his mquines 
estate , (5) of what his property consists and particulars thereof 


(6) the amount of his income and (7) as to his past and future 
maintenance 0) The inquiry is held before the master who may 
make such ordei on the summons as he thinks expedient (y) In 
particulai he may defer the inquiries lespectmg the anatic s next 
of kin and heir at law (fc) and may also inquire as to the lunatic s 
debts the dealings with his estate piior to inquisition and as to 
the nature of the property out of the jurisdiction (I) 

873 The master usually also determines who shall attend future Parties who 
proceedings Strangers in blood may sometimes be allowed to may attend 
attend (m) but the mere fact that a stranger is interested under the 

will of the lunatic is not sufficient reason (n) If the lunatic is 
illegitimate the Attorney General attends ( 0 ) but not the attorney 
General for the Duchy of Lancaster (p) 

Sub Sect 2 — Ajpjpointment of Committee 

874 In appointing a committee the court will be guided by ^he Principles 
following considerations the husband or wife (if any) will have the followed in 
first claim to the position although not a paramount one{q) where comimttee 
applicable the principle will be applied of appointing the heir at law 

as committee of the estate (a) and the next of kin as committee of 
the person (b) rehtions will be preferred to strangers (c) the 
proposed committee should reside within the juiisdiction (d) 
although this is not always insisted upon (r) accounting parties 
and solicitors in the matter will not as a rule be appointed ( / ) 

Where separate appomtments of committees of tho person and of sejaratt 
the estate aie made it is usual to appoint a person of the samo sommittct* 

I t) Eules in Lunacy 1892 r 31 
/) Ihd T 32 
k) Ihtd rr 32 36—38 
1 ) Ibtd IT 33—35 
m) Be Wehh (1846) 2 Ph 10 116 
n) Be Scarlett (1873) 8 C'h App 739 

0 ) Be Early (1837) 2 Coop temp Oott 107 108 Lx paite \\ ataon {\%2\) 

Jac 161 

(p) Be Kershaw (1882) 21 Ch D 613 0 A 
Be Davy (a Limatic) [1892] 3 Gh 38 0 A 
Be Bangor {Lord) a Luna1nsVi&\%) 2 Mol 518 
Lx parte Cockayne (1802) 7 Vea 691 
U BeLeHmp{\m) 18Ves 221 
(d) Be bhtelda a Lunatic Ex parte Ord {1^21) Jac 94 
\e) Be Bru€re{altiaonof U7ia(}midMvm){l%%\) 17 Oh P 775 0 A Rs 
Hopper (1897) 6b L J (oH ) 569 0 A 

(/} Obxnparo Lx parte Ftncke (1817), 2 Mer 452, and Be Millington (1854), 2 
Eq ]^p 168 0 A andseep 432 poet 
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Bex as the lunatic to be oommittee of the peison(9) and regard will 
be bad to anj expiessions or wishes of the lunatic on the subject (h) 
A grant of the custody of the lunatic to two persons jointly is 
unusual and inconvenient (t) 

875 Every appointment of a committee of the person takes effect 
immediately on the making thereof (A;) and of a committee of the 
estate on completion of secniity (Z) Where several committees are 
appointed the ordei may direct the custody of the estate or person 
to continue to the survivor or survivors (m) 

876 If a committee makes default m perfecting his security or 
if a receiving order in bankruptcy is made against him or he com 
pounds with his creditois or absconds or goes to reside permanently 
abroad or on the death or discharge of a committee or one of 
several committees when the custody does not survive the master will 
inquire whether or not it is expedient to appoint a new committee 
in his place (n), and may if he thinks fit appoint a new committee (o) 

Sncr 4 — Iraierse of Inquisition 

877 A travel be is the mode in which a decision oi verdict 
finding a peison to be a lunatic may be set aside 

878 Any person desiring to travel se an inquisition may, withm 
thiee months next after the day of the return of the inquisition, 
present a petition for that purpose The judge in lunacy will hear 
and determine the application and if the piayer of the petition is 
granted the order for a traverse will limit a time not exceeding six 
months within which the petitioner and all other proper parties {p) 
must proceed to the trial of the tra\eise( 3 ) A petitioner who is 
not the object of the inquisition may be ordei ed within three 
weeks of the judges order to give security to, and to the satisfic 
tion of, the master to proceed to trial within the time limited (a) 

879 Leave to traverse an inquisition is so far as the lunatic 
himself IS concerned a matter of light (b) and the only discretion 
the court has before granting his application is to satisfy itself 

! ) Lx parte LudloiJ^ (1^31) 2P Wms 635 
i) Jie Leacoche a Lunatic (IS 38 ) LAO- temp Plunk 498 
) Lx parte Ludlow supra 

j) Lunacy Act 1890 (53 % o4r Vict c 6 ) s 108 (2) 

) Ibid seep 433 jost 
n) Eules in Lunacy 1892 r 69 
i) Ihtd I 79 
>) I hid r 80 

p) It IS the piactice t seive the heir at law and next of kin with the 
petition for a traverse (1 e GiUhriH [190z]lCh 1 C A) 

{qj If the judge in luiiacj makes an Older on the petition for a traveise the 
Attorne'^ General is served with the order pleadings are delivered and an issue 
is taken m the Kings Etnch Division before a judge and jury either in 
Middlesex or at the assizes 

(a) Lunacy Act 1890 (jj & o4 Vict c 6 ) s 101 It should bo noted that 
a finding of sanity is peremptory in the first instance (Hume v Burton (1785) 
1 Pari Bep 204 213) 

Ihere must of course be some evidence (even though it be of a veiy weak 
natuie) m support of tire petitioner s case 
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that the application is made hona that the petitioner is com 
potent to exeicise volition and that he unlerstands what he is 
doing These f icts are usually ascei tamed by a personal interview 
between the judge in lunacy (c) and the petitioner (d) Leave to 
traverse is appaiently also a matter of right in the case of any 
person other than the lunatic who has an interest (e), such as the 
lunatic 8 heir at law(/) an alienee fiom him {g) or a person who 
has entered into a contiact with him(fe) But there is a discretion 
to refuse an application for a tiaverse by an entire stranger without 
any inteiest(i), or by a husband whose marriage it might be 
desiinble to impugn in the interests of his hinatic wife {k) 

880 Any person who does not apply for a traverse within three 
months next iftei the day of the return of the inquisition or who 
refuses or neglects for three weeks after the date of the judge s 
Older to gi\e secuiity (if ordered) or who does not proceed to trial 
within BIX months from the date of the said order, will be abso 
lutely baired of the right of travel se provided that the judge 
may m the special circumstances of any particular case extend 
the time upon such terms as he thinks just(Z) 

881 If the judge in lunacy (c) is dissatisfied with the verdict 
returned upon a traverse he may order one or more new trial or 
trials thereon as he thinks fit , but no person will be admitted to 
traverse more than once (m) 

882 A traverse of a verdict upon an issue tried m the High 
Court will not be allowed but the judge m lunacy may if he thinks 
fit upon application within three months next after the trial of 
such issue Older a new trial of the issue or a new inquisition as to 
the insanity of the alleged lunatic subject to such directions and 
upon such conditions as to the judge may seem proper (a) 

Sbot 5 — Superseding Inquisition 

883 When a person of unsound mmd so found by inquisi 
tion recovers his sanity he should apply by petition (fc) for a 

(c) As to the judge in lunacy see p 412 ante 

(d) Be Gilchrist [1907] 1 On 1 0 A Re Gumming a Person of Unsotmd 
Mind (1S02) 1 I)e d M AG o37 0 A Be B tdqe a Pei son of Unsound 
Aftnd (1841) Or & Ph 338 Sheruoody Sanderson {IS15) 19 Ves 280 

(e) Be Gumming a Person of Umouid Mind supra 

If) Be Roberts (1746) 3 Atk 308 

(o) Sherwood v Sandei ^on sujjra 

a) Ex parte HaU (1802) 7 Ves 261 

(») Ex parte Ward (1801) 6 Ves 679 

m Be FvM (1787) 1 Cox Eq Oas 418 

(Z) Lunacy Act 1890 ^3 & Viot c 6) as 101 102 Orders for the custody 
of lunatics and the management of their estates may be made and wiU take 
effect notwithstanding that proceedings for a traverse are pending (t&td 
s 108(4)) 

(m) Lunacy Act 1890 (63 & 54 Viot o 6) s. 103 The method of making an 
application for a new tnal is not prescribed by the Buies in Lunacy It would 
therefore seem that the apphoation should be by motion pursuant to 
BSC Ord 39 

(а) Lunacy Act 1890 (63 & 64 Viot o 6) s 104 

(б) A petition for a supersedeas should always be m the name of the person 
who has recovered a sound nund (Ex parte Stardeg (1750) 2 Ves Sen 25) 
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Bights of 
other parties 


Circam 
stances 
barring right 
to apply 


New tnaL 


No trayerse of 
High Court 
vei^ot. 


Application 
by petition 



426 


Lunatics and Persons of Unsound Mind 


SeOT 5 

SapenedinE 

Inqnisttloa 


Degree of 

recovery 

required 


SuperaedeM 
upon terms. 


^up&rsedeag 
In part 


Ufiect of 
completion of 
nupersedeas 


mipeisedeasic) 'Jbis petition which will be filed witb affidavits of 
tvo medical men in support will be brought befoie the ludge iii 
lunacy without pievious consideration by the mastei (d) An ordei 
for a ixupei sedeas will not be made until the judge has personally seen 
the patient and received a leport on his case from a Chancery 
visitor (e) 

884 In order that an inquisition may be supeiseded, it is not 
necessar} that the mind should be restored to its original state 
competence for common puiposes, such as the capacity to make a 
will of personal estate is sufficient But the absence of the dis 
order e^^pecially if of a dangerous tendency must be satisfactorily 
proved by the evidence of persons having competent knowledge 
ot the whole subject not onl} as to the present state of the 
paity, but with refeience to all the foimei evidence (f) 

885 If it appears to the judge that it is not expedient nor for 
the benefit of the lunatic that the commission should be uncondi 
tionally supeiseded he may upon the consent of the lunatic and 
any other peibons whose consent he deems necessaiy, order the 
commission to be superseded upon such teims and conditions as he 
thinks proper ^7) 

The judge in lunacy if satisfied that a lunatic so found bj 
inquisition is cured or capable of managm^^ himself, and not 
dangeious to himself or othcis though incapable of managing his 
atfaiib may supeisede the inquisition so fai as the same finds that 
the lunatic is incapable of managing himself and lescmd oi vaiy 
any order for the commitment of the person of the lunatic (li) 

886 TJpon the completion of a siipubedeas the lunacy junsdic 
tion o\ei the patient is ended but application must be made to 
the m ibter b\ summons (i) foi the passing of a final, account by the 
committee of the estate and his d schaige , foi the transfer of any 
securities oi documents in the possession of the court or the com 
mittee of the estate for taxation and payment of costs and for 
any othei ancillary matter 


(c) Rules in Lunacy 1892 r 17 Rule in Lunacy 1900 (a) 

(a) Rules m I unacy 1892 r 18 

(e) Ee Dyce Sombre a Lw7Mitic(1844) 1 Ph 436 Re Gordon 2 Ph 242 

If) Ex parte Holylaivl (180o) 11 Ves 9 The medical affidavits m support 
of the petition should state that the deponents have perused ihe evidence filed 
on the inquisition that they appreciate the nature oi the illneas the patient was 
formerly sufieiing from and that he has now recovered 
(y) lunacy Act 1890 (53 & 54 Vict c 6) 8 105 under which the judge 
not infrequently requires a settlement of the patients property to be executed 
before the supersedeas is granted or he may partially supersede the inquisition 
that IS detoimme the custody of tho person 
(h) Iimacy Act, 1890 (o3 A 54 Yi^ c 5) s 106 Application for a partial 
sKpersedeas snould be made by petition in the same manner as an apphoation 
for a complete supersedeas and notice of the application should be given to the 
committed of the estate and person and also notice of the order A lunatic 
m whose favour a partial supersedeas has been ordered remainB a person of 
unsound mind for all purposes other than the control of his own person 
(compare Be Toumshend^^ {Lord) Settlement Townshend (Lord) v BoJnnSt [1908] 
1 Oh. 201) 

Rules m Lonaoy, 1892 r 10 As to final accounts see p 435 post 
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Bbot 6 — Transm»sion of Proceedtngg 

887 When it is desired that an inquisition taken or 8 writ of 
supersedeas issued in England oi Ireland should be acted upon in 
Ii eland or England the piopei officer may, under order of the 
^udge in England or the Lojd Cliancellor in Ireland as the ease 
may be transmit a transcript of the record of the inquisition or of 
the writ to the Registrar in Lunacy in Ireland, or the High Comt 
m England as the cise may be which transciipt will thereupon 
be entered and be of record theie respecti\oly and will when so 
entered, and if and so long only as the Lord Chancellor m Ireland 
and the judge in lunacy m England as the case may be thinks 
fit be acted upon 1 j them lespectively and be of the same validily 
and effect to all intents and purposes as if the inquisition had been 
taken or the writ issued in Ireland or England respectively (fc) 
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&EC 1 7 — Inspection of Records 

888 A finding of insanity on an mquisition can be read in Effect of 
subsequent proceedings between third paities but only as evidence finding 
of the lunacy Such a finding is piimA facie evidence agiinst 
strangeis but is not conclusive as between them and can he 
traversed ( 1 ) This should be borne m mind m eonsideiing the 
questiou of applying for liberty to inspect the records filed m the 
Lunacy Office. 

889 An order of the judge m lunacy mubt be obtained befoe Leave 
the records and documents filed in the Lunacy Office can bo required 
inspected {m) whether they relate to a lunatic still ahve (w), or to a 
deceased lunatic (o) Libeity to inspect will howevei be given to 

any applicant on satisfying the judge in lunacy that it is lequued 
for a reasonable and pioper purpose, provided that the lunatic if 
alive, is not injuied theieby(p) But inspection of the repoits 
made to the couit by its medical advisers is never peimitted (5) ind 
reports of the visitois m lunacy (r) are seciet and not open to the 
inspection of any person except members of the Board of Visitois (7 ) 


(A) Lunacy Act 1890 (d 3 & 64 Vict c 5) s 10< AMicie in order in Imuicy 
has been made in Ii eland by the court having jurisdiction for that purpose and 
a transcript of the record has been transmitted to this country the ludge m 
lunacy must treat the order as a bmdiUt, order and has no jurisdiction to 
entertain an application either for the puipose of setting aside the proceeding 
m Ireland or for a au^ersedeoi Any such application must be made to the 
court which ongmally made the order (jR« lalhot {an Alleqtd LttnaHc) (1882) 20 
Gh D 269 0 A ) The practice is to appoint a committee of the estate in 
England 

( l ) Htll V Gi%f&rd Clifford v Tirrum Clifford y Fkillipa [1907] 2 Oh 2 36 
0 A per Oozbns-HalI DY MR at pp 244 246 where the follow mg cases aie 
examined and approved Sergesony Seahy {ViA2) 2 Atk 412 lauldery ^tflc 
(1811) 3 Oamp 126 Van GruUen y Foxtiell Foxiuell y Vcai Grutten [1897] 
A 0 658 

(m) Be Sirachan(E W ) (an Alleged Lunatic) [1895] 1 Oh 439 C A 

(n) Be Sartcrii Lwmey Wylde v Arnold (1862) 1 New Rep 4 0 A 
To) Re Bilwh a Lunacy Hutton v Hutton (1862) 1 New Rep 4 0 A 

ip) Be Strachan (H W) (an Alleged Lunatus) aupra, Be fVood Banner y 
England (1863) 4 Be Gr J & Sm 134 0 A 
(e) Be Btrachan (H W ) (an Alleged LuaiaUe) eupra, 

{rj Aa to mitoTs in lunacy and tba Board 01 Tiaitom, lee pp 467 et sag jjtoet 
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and the judge in lunacy and persons appointed by him(s) On 
the patient s lunacy being superseded, or vacated and dischaiged, 
these reports must be destroyed within fourteen days unless by 
order of the judge the destiuction is postponed till the patient s 
death when they must in any case be destroyed (t) 

While an inquiry as to an alleged lunatic s sanity is pending tlfe 
medical leport obtained by the petitioner under an order foi the 
examination of the patient hy the medical witness cannot be 
inspected by the respondc nt (m) 

890 Any person ai^plying to the Gommissioneis in Lunacj 
bona fide on behalf of a lunatic then confined ought to be furnished 
with the documents oi copies of the documents under which the 
lunatic IS confined (v) After the dischaige of any person who 
consideis himself to ha\e been unjustly confaned as a lunatic the 
societaiy to the Commissioners must if requested supply to him 
flee of expense a copy of the reception order and certificate under 
which he was confined and if the order was made on petition of 
the petition and paiticiilais upon which the oidei was made (it) 


Part VII — Appointment of Quasi-Committee 
without a Finding of Lunacy 

891 Under the Lunacy A.ct 1690 (a;) s 116 oideis may be 
made for the appointment of a quasi committee (a) with powers 
of management and administration in the cise of the followin^^ 
persons that is to say — 

(1) \ pel son lawfully detained as lunatic though not so found (b) 
W Lunacy Act Is lO {o6 A ij 4 Yict c o) b 1S6 (1^ 

{t) 1 hid G 186 (2) Production of these repoi b was refused in a probate 
action where the issue was the testator s testamentary odpacit'v hut it i 
doubtful whether in such a c ise the visitor would not be directed on subpoena 
to gi\r the effect of the leport oi his notes for their prepiiation {hoe v Ntr 
[1893] P 0 )) LordEsuLE ME and Bow E^ Lindlei LoiFsaidJvAx I JJ 
concuned in the view that reports though existing after n patient s death must 
be treated as destroyed and fuithei that even on a wl poena the witne s who 
made the reports would be bound so to treat them Had it been possible to 
obtain production ot the lepoits they would not jer 6 have been evidence 
but they might have been useful ar testing the acciiricyof the memoiy of 
the witness ( Aoe V Nu supra pfr Bones J at p 67) 

(n) ReB {an 4Ueyel Ltnatt ) [1892] 3 Oh 194 0 A 
(?) (1891) 91 L T Jo 3io per Jelne J As to mspertion of docu 

mentb of an alleged lunitic ste Re ( athcart [1902] W N 80 U A 
{w) I unacj Act 1890 (j 3 ^ 54 Vict c o) s 82 
(a) lUl s 116 

[а) As to the use of the e’^prebsion quasi comn»ttee see note (/>) p 41o 
ante 

(б) Lunacy Act 1890(5)4 u4\ict c o) b 116(1 )(g) Lawfully detained means 
detention under the provisions of lets ot Parliament of this country it does not 
mean detention m a foreign countiy {Re ^athxn8 [1896] 2 Ch 336 0 A ) The 
detention may be under i reception order made by a judicial authority (Lunacy 
Ac 1890 (o3 & 54 Vict c a] s 4 see p 499 post) oi m a workhouse under 
A magisbate s order (Lunacy Act 1890 (53 & 64 Yiot o 5) s 24 see p 499 
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(2) A person proved to be of unsound mind and incapable of 
managing his affairs, the capital value of whose piopeity does not Appoint 
exceed A2, 000 or w^liose annual income does not exceed ^lOO(c) mentof 
Ihe proof may be in the foim of the ceitificate of a master, or the Com 
leport of the Commissioneis in Lunacy oi by affidavit or otherwise etc 

(8) Criminal lunatics while insane and under confinement (d) 

(4) Any peison not detained and not found lunatic, but being 
through mentil injBrmity, arising from disease or age, incapable of 
managing his afiairs {e) 

892 In any of the above cases all powers which if theie had p zeroise of 
been a finding of Inuacy could ha\e been e\eicised by the com powers 
mittee of the estite niiy be exercised b^ the quahi committee in 
such manner as the ]udge or subject to the Eules m Lunacj a 
mastei maj diiect {j ) 

There may be confeiied on such a guasi committee authoiit> Sicciai 

'vuthoiity 

or rnidei the Idiots Ad 18S( (41 ^ oO A ict c 20^^ (J?e IMialley [Mail) 
ind Re UAoZZe//(Ii R) [U)06] 1 Gh o6ti C A see p 526 post) Proof ol 
detention is furnished by the medic il 'iffida'sit which exhibits copies of the 
medical ceitificates undoi which the rcc option oidor -wab made togethoi with a 
c of such reception order If tho icception older has expiied application 
must be made to the Commissioner in Lunacy toi a continuation order see 
I 612 prsf 

(c) LunieyAct 1690 (j 3 & 64 Vict c o), a 116(l)(c) ^n ascertaining whether 
the propel ty comes within this pioyi ion the luiiatu a debts and tho expenses 
incuiied in his past mxiutoiiiiKO bince he became ot unsound mind are to be 
deducted [Re I at'nloth (a Sup} (sed Lunatic) (18/9) 11 Gh D 30/ 0 A Re 
idams (1864) 9 L 1 626 Re '^andford a Lunatu (lb49j 1 Mac A G o3S) 

(d) Lun icy Act 1890 (o3 & 64 Vict c 5) s 116 (1) (f) A criminal lunatic 
IS — (a) An^ peison lor whose safe cu tod> during LI is Mijesty s plcabure His 
Majesty or tlie Admiralty is authorised to pive ordei oi ^b) any pn / iier whom 
a Secretary of Stale ui the Admiialty has in pursuance ot any Act ot 1 aili iment 
directed to be ieino\ed to any asylum oi other place foi the leception ol mhane 
persons (LuiiaCy Act 1890 (63 A. 54 Vict c o) s 341 Giiminal Luiialics Act 
1884 (47 & 48 Vict c 64) s 16) and see title CiiMiiSAT 1 aw \nd Procedure 
\ol IX p 3o2 note (^) Maintenance of \ cnmiinl lunatic is defiayed 
out of moiic\s provided by Parhament (Grimmal 1 un itic Vet 1884 f47 & 48 
Vict c 61) b 10) But where a lunatic subsequenth becomes entitled to 
pioperty past maintenance is lecoverable by the Troisun is a Grown debt and 
the Statutes of limitation do not apply {he J (1909) 1 6 1 1 Jo 350 0 A ) 

The couit in lunacy has no power over the pei&on ot the patient (Re Pearte 
I parte ( Url (1843) 8 Jur 89) tliat power is vested in a Secretary of State 
under the C iim nal Lunatics Act (47 & 48 Vict c 64) s 4 The court in 
lunacy has however full juiisdiction over the property of tne patient (^e Pea itf 
Pj pa)ie Claik supra) 

(e) ] unacy Act 1890 (53 & 54 Vict o 6) s 116 (1) (d) In practice it has 
been held that noarh eveiy case which is not otherwise withm the lunaev 
jurisdiction is co\ered by this piovibion Thus orders have been made 
theieunder dealing with the propeity of (a) idiots not detamed (b) aliens 
detained as lunatics in as'sluins abroad but with property in England and 
fc) English subjects detained as lunatics in asylums abroad but with property 
in England or in an Ln^li h colony In applications under this provision 
no reference to lunacy ^ the master in lunacy or the Lunacy Acts 
IB made and a special seal is kept by the officials wherefiom all such words 
are eliminated ihe medical evidence must show that the patient is thiough 
mental infirmity an mg Irom disease or else that he is through mental 
infiimity ansmg from age mcapable of managmg his affairs and proof ol 
actual lunacy should be avoided see Re Browne [1894] 3 Ch 412 416, 0 A 

(/) Lunacy Act 1908 (8 Edw 7 o 47) s 1 
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to do or exercise any specified act or power, or general authority 
to exercise all or any of such powers without fuither application 
to the court (q) The quasi committee is subject to the jurisdiction 
of the couit in the same manner as a committee of the estate of 
a lunatic so found {h) 

893 The application for the appointment of a quasi committee 
should be by summons (i), seven clear days notice of which 
must be given to the alleged lunatic by seivice on him of a copy of 
the ‘summons, with a notice indoiscd theieon sijrned by the aj^pli 
cant or a solicitoi (k) The alleged lunatic maj within seven daj s 
fiom the (late of seivice a notice of objection which notice must 
be signed h} him&clf and witnessed by a solicitoi (/) Should the 
lunatic object to the pioceedmgs and lile evidence m suppoit of his 
objection Iho niistei will eveiuse his discretion He may, accord 
mg to the ciicunisiances, (1) make the ordei as asked or (2) visit 
the alleged luniiic (m) oi (3) send a visitoi in lunacy to see him and 
lepoit 00» or (4) diiect the applicant to piesent a petition for an 
inquisition (n) oi (5) make no oidei 

ihe choice and desirability of a quasi committee will be governed 
bj rules similai to those which apply to the choice and desirability 
of a committee of the estite(p) and maintenance voluntiiy 
allowances pajment of debts etc will be dealt with on the same 
footing whether the lunatic is oi is not so found (g) 

894 "Wheie a quasi committee has been appointed of the 
pioppity of a pel son detained as a lunatic though not so found the 
cessei of detention will not dischaige him but he must, if the 
patient has lecoveied vpplv m lunacj to be di&chaiged(r) 


Part VIII —Judicial Powers over Person 

Sbor 1 — hi Gaiaal 

895 In the case of a lunatic not so found a quasi committee of 
whose estate his been appointed undei the Lunacy Act, 1890(a) 


{jg) Lunacj Act 1908 (8 Ldw 7 c 47) s 1 as to difficulties which aro e 
prior to this Act see Re Lagq^ (a lei on of Alleged Unsound Mind) (1893) cited 
[1894] 2 Oh 416 n 0 A Rf S S B (a lerson of Unsound Mind not ao ioiind 
hy Inquisition) [1906] 1 Ch 713 C A 
(A) Liiuaoy Act 1890 (63 L 54 Vict c 6) s 116 (3) 

(i) Eules m Lunacy 18<1 ^ r 19 As to the practice soe ihid rr 93 94 
(7) I hid r 48 An a ffidu-v it of service must then be filed (t6ic7 r 49) 
if) 1 hui T 60 and Forms 9 and 11 in schedule theioto 

(m) r 52 

(n) Lunacy Act 1890 [oo & 64 Vict c 5) s 184 

(o) Eules m LuaAcj 1893 r 1 
W ‘^ee p 423 ante 

Kq) liules m Lunacy, lVi> ir 6o 56 

EeB A 8 {aPeraon oj Uneiund Mind not «o Found) [1898] 2 Oh 392| 

(a) 53 ft 64 Viot* 0. 6 
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8 116 , there is no direct control over the peison of the patient but Bbot i 
only an indirect one through the power of the purse In General 

896 In the case of a lun itic so found the committee of the Daty of 

person has the duty of fixing the residence of the lunatic, legulating committ^ of 
Ins establishment and making provision for his maintenance (/>) w 

He is also bound to visit the lunatic as directed by the master, and found 
piovision is made by statute for visits by the Chancery visitors (c) 

Seci 2 — Maintenance and Accounting 

897 A scheme of maintenance of the lunatic is from time to Scheme 
time settled by the ma ter (d) The committee of the person is not No isecunty 
lequired to give securitj and his liability to account for sums 
received by him from the committee of the estate is detei mined 

by the form of the order made on the summons i^^suedpitei inquisi 

tion found (c) If such order (as is the usual case) allows eithci i labihty to 

the whole net income oi a fixed sum per anni m for the mamienanco iccount 

of the patient then there is no liability to account (/) But if the 

order allows so much as shall be expended, not exceeding a fixed 

sum pfer annum then he must account He will also rendei himself 

liable to account if it can be shown that he has not propeih main 

tamed the lunatic in accoi dance with the provisions of the oidei (g) 

and in any ciicumstances he must furnish an annual statement of 

expenditure to the \isitois in lunacy {li) 

Sect 3 — Residence 

898 The court will not readily giant permission to take a Rulefiasto 
lunatic out of the United Kingdom, though it may wheie shown to 

be in the lunatic s mteiest grant peimission for him to travel 
outside the court s jurisdiction (i) or in peculiar circumstances 
to reside m Scotland on an undei taking by his committee living m 
England to bring him within the jurisdiction whenever required so 
to do(^), and in the meantime to furnish periodical leports as to 
hiB mental and bodily health (i) 

Committees of the person must notify any change of lesidence Notification of 
of their patient within three dajs to the visitors m lunacy (w) change of 
and the visitors must without delay report to the Lord Chancellor 
when they are unable to discover the residence of any lunatic whom 
they intended to visit (?i) 


(&) Pope Law and Practioe of Lunacy 2nd ed 108 Elmer Practice ui 
lunacy 180 
(c) beep 469 post 

(a) See further as to settlement of schemes for maintenance p 437 post 
(e) See as to this summons Buies in Lunacy 1892 r 31 and p 423 ante 


U) Re French (1868) 3 Ch App 31 < 

(y) 8i/rangivayes v Mead [189b] 2 Oh 419 
(^) Buies m Lunacy 1^2 r 107 Ast^ 


As to the visitors in lunacy see pp 467 


st sea post 

(tj Re Hadeett a Lunatic (1854) 3 1 Oh E 376 
(fc) Re Jones a Lvmatic (1844) 1 Ph 461 

(Z) The old practice referred to in Re Stair (1846) 1 Ooop temp Oott 227, 
requiring security for the lunatic s return within the jurisdiction is now obsolete 
(m) Buies m I unicy 1893 r 11 As to the visitors m lunacy see pp 467 


et sea post 

(n) Lunacy Act 1890 (53 & 54 Yiot o 5) s 186 (2) 
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Lunatics and Persons of Unsound Mind 


Part IX— Judicial Powers over Estate 


Sect 1 
Committees 
and Quasi 
Committees 

Agent of the 
Crown 
Duty to act 
under 

direction of 
court 


Bemunera 

tion 


Sect 1 — Committees and Quasi Committees 
Sot Sect l — Position of CmmiUee or Quasi Committee 

899 A committee oi quasi committee is the agent ol 
the Crown (o) He should in all important matteis outside the 
scope of his order act undti the diiections of the court to bo 
obtained on summons (a) If he neglects to obtain stch directions 
he will be liable foi the wrong exeicise of his discretion and 
Bomptnnes foi the exeicise of an'v discretion at all(fi) He is liable 
only to the couit and in the absence of misconduct by him the 
iiiterfeience of thud paities with his management of the estate 
will not be tolerated (c) 

He does not geneially receive a salary but there may be excep 
tional cases m which he ought to be paid one(d) In no ciicum 
stances will he be allowed apart from salary to make a profit out 
of the estate (e) 


Employment 
of agent 


ho may 1 
appointed 


900 In exceptional cases invoKin^ much time and laboui in 
collecting rents and managing a large estate the committee oi quasi 
committee may be authorised to employ an agent at a proper salary 
A tiustee(/) solicitor or other accounting paity(^) \\ill not 
usually be appointed and the agent must not act or exeicise his 
difecietion in questions of difhculty without the leave of the court 
such lea\e being applied foi and obtained by the committee or 
quasi committee (h) 


(o) Be litzgeiald a Lunatic (1S05) 2 Sch & Lef 432 
(a) Eules m I unar^ 1892 i 19 

(h) Money spent without the sanction of the couit hr&t obtuiij^ed on bmldingB 
and improvements will be disallowed {Foster y Mat chant (lt)84) 1 Vem 262 
Ex parte Marton{\SOo) llVes 39/ 1 x parte HiWert {lSi)o) llAes 397) although 
the expenditure is to the advantage of the estate {Le Langham a Lunatic (lH4f) ^ 
2 Ph 299) The letting ot property on his own responsibilit’s md at an made 
quate rent will render the committee or quasi committee hdble to make good 
the deficiency and all costs {1 c TiilJins (1842) 6 Jur 308) as also will hi6 
failure to take steps to -recoTei money due oi to obtam directions thereon 
(Be Suindell Fx jarte Swindell Ex pa it Ordish (l'^61) 2 De G M & G 91 
C A ) He must not use bin own judgment on i question of title (Tf rijht v 
thaid (1860) 6 Jur (n s) 4/6) nor mu‘=<t he sue or defend without leave 
{Rt Noileq a 7 wnaf/c (1839) 3 Jui 719) see also TZe ^ S A [1901] 2 K B 
32 and p 462 po t) 

(t) Be Hitchen (1843) 16 L J (CH ) 126 As to the efLect of an older 
authonsmg a committee or ji/cwt committee to ciiij on a lunatic s business 
see p 446 post 

{d) Such exceptional cases would arise where there were a large number of 
lents to be collected and a number of houses to be mamged (see Be Errington 
Fx parte E ermor {IS^l) Jac 404 Be Walker a T uiiafic (1848) 2 Ph 630 Be 
e8tbrooke {lS4S) 2 Pn 631) 

(e) Cepe 8 {Lady Mary) Case {1611) 2 Gas m Oh 239 

(/) — V Jolland {1602) 8 Yes 72 

(gf) Ex parte Ftncke {161 1 ) 2 Mer 462 and see p 423 ante 
{h) Be Kilkenny {Earl) a Lunatic (1845) 7 I Eq E 694 An agent cannot 
lay out moneys on repairs at his own discretion (Blunt v Chtherow (1802) 6 
\es 799) nor lease property (ATorfM v AZme (1/90) 1 Yes 139) nor raise rents 
turn out tenants nOr even for one year without leave {Wynne v Newhorough 
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The agent will usually be required togne secuiity to account for 
bis receipts and to deal with the same as may be directed (t) 

Sub Sect 2 — Secw tty 

901 The committee of the peison is not requned to give 
security, but the committee of the estate is alvsays lequiicd to give 
security unless it is impossible to find a peison who will act as 
committee with secuiity (7) A quasi committee may be appomted 
either with or ^\lthout security (ft) The appointment whether of 
a quasi committee appointed with secuiity or of a committee of the 
estate takes eflect onlj on the completion of his secuiity (Z) 

The secuiity is approved by the master who may ^rom time 
to time mciease or leduce it (m) It usually consists of a bond with 
two sureties or with a guarantee society in a penal sum equal to 
double the value of the lunatic s income passing through the com 
mittee s or quasi committee s hands in each year Alternatively a 
committee or qwasi-committee of the estate may gnc security 111 
whole or m part by bunging money 01 stock into couit(n) 

The general rule is that the committee of the person shall not be 
surety foi the committee of the estate but in special ciicum 
stances this rule may be relaxed (0) A surety is always requned 
to justify befoie appointment He is liable not only for the 
balance due on the committee s or quasi committee s accounts 
but also for the costs of all proceedings subsequently taken for 
the purpose of enforcing payment of such balance and this rule 
applies though he had no notice of the default of his principal 
until after proceedings were taken (p) He is also liable for the 


{Lord) (1790) 1 Ves 16i) and if he commences piotecclmgs duly authonaed in 
the wrong form he m ly be deprived of his costs {Jie Mmdijomfry (1828) 1 Mol 
419) He may distrain for one yeai s arrears of rent without leave but for 
moie leave IS necessary (J??awdon V ilrotncZon (1821) oMtdd 473) There are 
some old cases in which paid agents were apjMJinted because the committee 
of the estate could not give security or there was no suitable person for the 
post of committee {Re BUhnghurst a Lunatic Lx parte Bilhnghurat (1750) 1 
Amb 104 Ex parte barren (I8O0) 10 Ves 622 Re Raddiffe Etc parte 
Riddtjfe (^1820) 1 Jac & W 639) In the present day in such a case the 
official sohcitor (see title Courts Vol IX p 71) would be appomted com 
mittee or quasi committee as the case might be 
(t) Lules m Lunacy 1892 r 83 ond see Re Emngtou (1826) 2 Hubs 667 
Failure to pass accounts when due will render the agent hable to payment of 

interest on his balances ( v Jolland (1802) 8 Ves 72) It is perhaps 

unfortunate that the de cnption of the agent as receiver ’ m force pnoi to 
the Lunacy Act 1890 (o3 & 54 \ict 0 5) should have been perpetuated at the 
present day smoe the rule a*^ drawn is liable to be read as appl} ing (which it 
doesnot) to persons appointed under the Lunacy Act 1890 (o3 i 54 Vict 
c o) 8 116 As to the use of the term quasi committee see note {p) 
p 41o an^6 

{f) Re Lranh (1826) 2 Euss 4 j0 

(ft) Lunacy Act 1908 (8 Edw 7 c 47) s 1 

(Z) Lunacy Act 1890 (53 & 64 Viot c 5) s 108 (2) Rules in Lunacy 1892 
rr 55 117 

(m) Eules m Lunacy 1892 rr 5o 56 70 As to the discharge of securities see 
ibid rr 72 81 Eules m Lunacy 1893 r 9 

(n) Eules m Lunacy 1892 r 71 

(0) Be Burton Ex parte Mount {\%6l) 21 T J (oH ) 221 0 A 
(p) Re Lockey a (1845) 1 Ph 509 


Shot 1 

Committees 
and Quasi 
Committees 

Duty of agent 

From whom 

secuiity 

reqmr^ 


Natuie cf 
secuiity 


‘Sureties 


Liability 
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SEcer 1 



Seplacing 

surety 


Enforcing tht 
bond 


Deposit of 
de^ etc 


Transfer of 
money etc 
into court 


Prodnction of 

deposited 

documents 


Deposit of 

testamentary 

papers 


noiUTios anro 

f, 

X of the $am0td.T of his principal and the appointment m the 
's place of a new committee or qutm committee (q) 

The death of the patient does not discharge the committee or quoBi 
committee from liabilitj to account in lunacy for sums received in 
his fiduciary capacity, but after death he no longer receives 
moneys as committee or quasi committee and though personally 
liable therefor, his suieties are not liable to make good moneys 
which it was no part of his duty as committee or auasi committee 
to receive (? ) 

If a surety is dead or has compounded with his creditors or othei 
wise become insolvent a new bond with new sureties must be 
entered into and the e^ecutois of a deceased surety may obtain 
an 01 del that, in default of fresh security being given, another 
committee or quasi committee he appointed («) 

In serious cases of either nonfeasance or misfeasance his bond 
may be put in suit against him (i) 


SxjB Sec t 3 — Lodgment of Deeds Money Wills etc %n Court 

902 In order to reduce the amount of security to be given by 
a committee oi qtiasi committee or for the purposes of safe custody, 
the master may receive any deed oi security and may by ordei or 
ceitificate give liberty for payment or transfer into couit of any 
money oi stock belonging to the lunatic (m) Documents deposited 
in court will, during the lunatic s lifetime only be handed out to 
the committee or quasi committee on evidence proving that they 
are requiied for the purpose of properly managing the lunatic s 
estate (w) On a supersedeas or the death of the lunatic the master 
may oidei the delivery or payment out of any deeds oi money (x) 

The couit will order pioduction of deposited documents to any 
person who makes out aprima facie case that he is mteieated in 
them or the property to which they relate {y) but an order cannot 
be made on the committee m an actlo^ to produce such documents, 
since they aie not under his contiol (a) 

903 Any person in whose custody oi control any testamentary 
paper of tbe lunatic is may upon oath, deposit the same in the 
Lunacy OflGice for safe custody {b) 

{q) Be Graham Graham v NoaJees [1896] 1 Oh 66 

(r) Be Walker [1907] 2 Oh 120 0 A and see Re BiUler (1866) 1 Oh App 
607 

(a) Re Bull (1843), 2 Ooop temp Oott 63 

(t) Re HtU a Person of Unsound Mind Deceased (1863) 1 De Q J & Sm 
487 0 A 

(u) Rules in Ltinaoy 1892 r 44 Re Eagle a Xuwa^tc (1847) 2 Ph 201 

\w) Re Cooper (1836) 1 ^ Ci 33 * 

ra) Rules m Lunacy 18^2 r 46 

Re Hmyth [a Lunodtt) (IbSO) 15 Oh D 286 0 4 Re Smyth (a Lunatic) 
(1881) 160h D 673 0 A Re Strachan {E W) (fin Alleged Lunatic) [1895] 
1 Oh 439 444 0 A As to the inspection of records of prooeedinfiB in lunacy 

427 ante 

Vivian v JAttie (1883) 11 Q B D 370 
(5) Rules in Lunacy^ 1892 r 46 and see Re Eumplehy (1829) 2 Ooop temp 
Gott 166 Re Thompson (1S30) 1 Russ A M Soo The alleged will must be 
enclesed m a sealed eoTer and h inded to one of the lunacy officials who will 
give a receipt for it 



The master may on being satisfied of a ^ 

and read any document deposited with him purporting -s./,^ppen p, 

to contain any testamentary disposition made by the lunatic for wi. 
purpose of ascertaining who is therein nominated executor^ and 
whether an} direction is contained concerning his funeral or place Deiivsty 
(if interment (d), and may deliver the document to the proper officer thereef W 
of the Probate, Divorce and Admiralty Division of the Hi^h Court 
to be dealt with accoidmg to law (e) 


Sob Sbot 4 —Aoeom it 

904 The committee of the estate (/) or the quan committee (g) Delivery 
must annually, or at such other times as the master may fix deliver 
his account or an affidavit in lieu of account and attend at the 
Lunacy Office to vouch the same Qi) When the account has been Vouching 
vouched and the cost of passing it assessed the balance due fiom 
the committee oi qmm committee (fji) must be aacei tamed and such Pa\mentof 
balance if sufficiently large paid into court to the credit of balance mio 
the lunacy and invested and the dividends unie s: otherwise 
diiected, accumulated without fuither request (^) The accounts AflSdavitof 
as vouched are then fan copied by the lunacy stationers and an verification 
affidavit indoised at the foot or end theieof and sworn proving the 
correctness of the figures and that the committees oi quasi 
committee s (q) sureties are living and that neither of them has 


(c) The lunatic s death and identity must be strictly twoved {Exmtle Fermor 
(1852) 1 W E 43 0 A ) 

(d) Re Montague a Lunahe Ex parte Farrar {IS 2 Jur 462 

(e) Eulos in Imnc} 1892 r 47 The sohcitor having the carnage of the 
mattei draws up a request (with a £1 impresbed stamp tncieon) that the will mi > 
be handed to the othcials at the principal probate registry An appointment 
IS then given for the solicitor to attend with one of the lunacy officials at the 
re^jistry when the will is handed over on payment of a lOs lodgment fee in 
stamps A cop} of the will is bespoken at the pnncipal registry from which 
copy the en^^ios ment for piobate is in ido and the executor s oath exhibiting 
the origmal will must be sworn either bcfoie an officiil it the pnncip il regi^li \ 
or by request the onginal will may be sent to a district registry to be thtie 
deposed to As to common form practice m probate matters see title Exfoittuiib 
AND Admintsiratoks, Vol XIV pp 165 et seq 

(y ) For cases m which the oommittee of the person is liable to account see 
p 431 ante 

(g) Eules m Lunacy 1892 r 84 

(h) Ihd r 73 Failure to pass accounts regularly may involve the dis 

allowance of costs {Ex parte Clarke (1791) 1 296) With the account 

there should be lodged at the Lunacy Oflice office copies of the order appointing 
the oommittee or quasi committee and of all other orders dealing with the 

f >itients estate all voucheis ceitibcite and transenpt of the fund m rouit 
it any) certificate of the lost payment into court and the costs of passing the 
account for assessment in chambers lii small cases a short statement is some 
times accepted in heu of an account In large and compbeated cases the master 
Bometmies refers the account to a chartered accountant 
{i) Eules in Lunacy 1892 r 76 (see rr 55 56) On default of payment in 
he may lose bis costs and be charged interest {%h\d r 78 hx parte CaUon 
(1790) 1 Ves 166 Ex parte Clar%e supra) There is some objection at 
the Lunacy Office to certifymg a balance as due from a patients estate 
Where therefore it appears on the vouchmg of a oommittee s or queut com 
mittee s account that a oalance is due to suen committee or qnast committee 
the payments and receipts axe certified as equal, and surplus of payments 
(« e the balance due from the patient^s estat^ m oamed forward to the next 
account end there included as a debit 
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Ajfri. ^ compounded with his creditors (k) 
tamJL} l>een leiurned to the Lunacy Oflice and the lunacy 

Wid On o^s^ake an o£5ce cop> thereof, which with the contents 

Co miH * rlieieof are suflSciently autheut’cated by the seal of the mastei s 
0 £Bc6 copy o£5c6 (Z) 


Property 
in Ireland of 
lunatic BO 
found 


Of person of 

unsound 

mmd 


Sect 2 — Lxtent of Poneis of Management and Administration 
Stjb Sect 1 — As to Iroperty in Ireland and Scotland 

906 The powers of management and administration in the case 
of lunatics so found without inquisition oi other pioceedings in 
Ii eland extend to the Ij^inatic s personal pio])erty in Ireland wheie 
it does not exceed £2 000 in value or the income thereof does not 
exceed £100 a 'scai and the like powers of management and 
admimstiation confeiied Lj the Lunacy Regulation (Ireland) Act 
1871 (m) extend wifchoutinquisition or other proceedings inEngland 
to the lunatic s personal piopeity in Engl ind where it or the income 
thereof does not exceed the above mentioned amount (a) 

The powers of managemtnt and admimstiation in cases wheie 
the pioperty of a pti on of unsound mind dots not exceed 
£2 000 or the income theieof does not exceed £100 per annum (6) 
and the powers conteiied by the Lunacy Regulation (Iieland) 
Act 1871(c) B 68 extend to the propel ty in Irelind or England, 
as the case maj be of the lunatic where the total value of the 
propeity both in England and Ireland does not exceed £2 000 in 
\alue or the income thereof does not exceed £100 a yc u id) and 
an order of a master m England under this provision thus enables 
the English quasi committee to deal with the Irish leal or pasoiiil 
pioperty of the lunatic 


Property in 906 Where a lunatic with personal propeity in Scotland his 
lunltio been so found in England or h eland, the committee of the estate 

found without cognition oi other pioceedings in Scotland has the same 

powers ovei such property oi the income theieof as might be 
exercised by a Scottish tutor it law after cognition oi a duly appointed 
curatoi boms (e) and where a tutor at law after cognition or a 


(A) Rules in lunacy 189^ i 7o 

I /) Rules in T unacy 8 lo r 8 

( n) 34 3o Vict c 22 ss 00 —90 inoliiBive 

(o) I unacy \ct 1890 (o3 & o4 Yict c o) s 131 (1) When a lunatic has been 
HO found in Ln gland the appointment of the committee of the person re tb with 
the master in lunacj in England although the luiiitic s piopeitv is in Ireland 
and a transcript of the lecord of the inquisition his been tiansmitted to that 
countiv with a view to the appointment of a committee of his estate by the 
Lord Chancellor in Ireland (h iof^ew//am(1837) 2 My A.Cr39) Fonnquiiieb 
which may be made m England as to the property ot i lunatic residing out of 
the ]unbdiotion see Rules m Lunacy 1892 r 3o Where the personal property 
exceeds £2 000 m value oi the income thereof exceeds £100 a year or theie is 
real estate it is necessary to obtain the appointment of a committee of the estate 
in Ireland or England as the case may be As to transmission of proceedings 
see p 42 1 ante 

(ft) That 18 in all oases in which a. qvatL committee is appointed under the 
LunmyAct 1890 (63 ^ 54 Vivt c o) s 116(l)(o) seep 429 arte 

(c) 34 & 3o Vict 0 22 

(d) Lunacy Act 1890 (5J & Yk t c o) s 131(4; 

(«) Ibtd 0 131 (2) An English committee can mamtaiii an action in the 
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tu/rator boms has been appointed to a lunatic in Scotland who has 
personal property in England or Ireland, the tutor or curator boms 
without an inquisition or other proceedings in England or 
Ireland has the same poweis over such pioperty or the income 
thereof as might be exercised by a committee of the estate m 
England or Ireland (/) 

Sub Sect 2 — Matutenanoe and Voluntary AVouavxM 

907 In the case of a lunatic so found the master at the inquiry, 
which immediately succeeds the finding (^) settles a scheme of 
maintenance which may from to time be resettled {h) In certain 
specified cases (i) an order for administration and management 
which includes maintenance is usually made on the appointment 
of the quasi committee 

908 In adinmibterinf, a lunatics property the piimaiv con 
sideiations aie his niaintena ice ind welfare (/ ) what is best to do in 
Ills own interest what is most expedient in managing his estate {1) 
and what fund (if moie than one is available) can fiom his point 
of \iew be most advantageously charged with his maintenance {m) 
If he has a life interest m one pioperty as well as other pioperty to 
which he is absolutelv entitled the court will apply the life interest 
fnst for maintenance (?i) Fancied enjoyments and even harmless 
caprice are to be indulged up to the limits of income and for solid 
enjoyments and substantial comfort the court will if necessary go 
beyond the bounds of income (o) 

In cases of small estates where thf income is insufficient to pro 
duce the requisite maintenance it is a common practice to have 


Sect 2 

Extent of 
Powers of 
Manage 
ment etc 


Scheme for 
mamtenaDce 

Order for 
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SI ierationa 


Recourse to 
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Scottish courts in respect of his lunatic s personal estate but not in respect of 
such lunatic s estate (Grant v 1 homson (1836) 13 Sh (Ot of Sees ) 878 
G rdon v Stair (Earl) (18oo^ 13 Sh (Ot of Bess } 1073) This provision 
apphes only to lunatics so found When a lunatic was not so found Scottish 
companies could formerly refuse to transfer Scottish securities in accordance 
with a master s order Whether a quast committee appointed under the Lunacy 
Act 1890 (o3 & 64 Vict c 5) s 116 could now puisuant to the Lunacy Act 
1908 (8 Edw 7 c 47) s 1 be clothed with the powers of a committee as regards 
personal estate m Scotland has not yet been decided But probably the masters 
would hold that they had ]un8diction to authorise such a quasi committee to 


get in such estate 

(/) Lunacy Act 1890 (o3 & 54 Vict c 6) s 131 (3) As to the curators 
power to sue see p 463 j>ost 
(jf) See p 423 ante 

(A) See Bopo T avt and Pi ictice of Lunacy 2nd ed 109 
(t) le persons within th T iiiiicy Act 1890 (i^3 A o4 \ ict c 5) s 116 (1) (o) 
(d) (e) (f) seepp 428 4 >9 ante 

(k) Be Plenderleith a Person of Lnsound Mind not so Bound hy Inquisition 
[1893] 3 Oh 332 Re Winlle [1894] 2 Oh 519 0 A Lunacy Act 1890 
(53 & 54 Vict c 6) 8 J.16 (4) Rules m Lunacy 1892 r 11 (g) (h) and 
see Be Pink (1883) 23 Oh D o77 0 A The first thing to ascertain is what is 
foi the benefit of the lunatic (thid per Lindley L J at p ^81) 

(!) Lunacy Act 1890 (53 & 64 Yiit c 5) s 116 (4) 

(m) Be Ashley (1830) 1 Russ AM 371 Oibhorne j Qishorm (1877) 2 App. 

Oas 300 ^ 

Be Weaver (1882) 21 Oh D 616 0 A* 

Be PersHt a Lmahc (1829) 3 MoL 04 
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LlTKATlOS AMB PXBSONS 01> JjlDIS 

reeoorse to capital (p), the ordinary order m each cases being to 
seU each year sufficient capital to laise with any income the amount 
fixed for maintenance A reversionary income ma'y be sold for 
the same purpose (9), or an annuity may be purchased for the 
lunatic (7) In making these arrangements no regard is had to anv 
lights 01 claims of expectants — heir at law or next of kin — or of 
creditors (s) 

These propositions only apply to the lunatic s own maintenance 
hiB wife s claim for maintenance is the same as that of any ordinary 
creditor (t) 

909 Id deciding whether to make an allowance out of a lunatic’s 
estate to lelationa for wh6m he is not bound to provide the court 
IS guided by a consideration of what the lunatic himself would 
probably have done if sane (u) Assuming the existence of an 
ample margin beyond the lunatic s personal requiiements the con 
tinuation of allowances originated b} him to those to whom he 
stands mZoco pa? cntis is authorised almost as a mattei of coiiise and 
in a proper case the court would itself originate such allov^ances 
Further than this allowances to othei near relations such as 
colHteials may be made wheie special claims for consideration 
can be put forwaid(t?) But it must always be borne in mind that 
it is not the duty of the couit to deal benevolently or charitablv 
with the patient s surplus income (w) and that the tendency 
should be towards narrowing lather than augmenting voluntary 
allowances (a) 

910 When it aj^pears that the unsoundness of mind of an> 
lunatic so found is in its nature temporary and will piobably be 
soon iemo\ed and that any ready money or income is standing to 


! p) Be Feraee a LmaUc (1829) 6 Mol 94 
gj JS« Walker Walker v Symom (1843) 8 Jur 49 
r) Ax paric Stonard (1810) 18 Ves 285 

a) Be Plenderleith (o Feraon of Unaoimd Mind noi so Found hy Inautsition) 
[1893] 3 Ch 332 0 A Be W%nMe [1894] 2 Oh 519 0 A Lunacy Act 
1890 (53 & 54 Vict c 5) s 116 (5) 

(t) Be Winkle supra, 

(u) BeHinde Ex parte Wh%thread 2 Mer 99 Be /ro5«(1870) 5 Oh 

App 699 ' 

(v) Be Sparrow (a Peram of Unsomd M%nd) (1882) 20 Oh I) 320 0 A Re 
Blair a Lunaitc (1836) 1 Afy & Or 300 Be Croft (1862) 32 L J (cH ) 481 
0 A Be Bendge (188o) 50 L T 653 0 A Allowances ha^ been made to a 
daughter on her marriage mcluding a special allowance to W by way of 
settlement {Be I oivler (1842) 6 Jur 431 Be Brwnmond 
^ ^®phew who was heir at law and one of the 
next of km {Be Sparrow (a Person of Unsound Mind) supra) to collaterals (Be 
Blair a Lunatic supra Re Croft supra) to the lunatic a illegitimate children 
but not to their mother (Bradshaw v Bradshaw (1820) 1 Jac AW 647 
Be JodrdL (1828) ^©^ord on Lunatics eto 2nded 210) to an old servant as 
a retiring p^sion (Re Cary fort (Earl) (1840) Or & Ph. 76) for the erection of 
a churoh and parooml schools m the immediate neighbourhood of the lunatic a 
estate^ Sft-tcWemd ^871) 6 Ch App 226) and in disoharge ot a moral 
a *0* aV* IVhttaktr (a jPertm of Unmmd Mtnd 


M Be Darlmgjfl Person of Unsound Mind 
(«) Ibid Be Oktthe a LuwOk (16471 2 
rhiMHid Mmdi (1882), 21 Ch D 2 W 0 A 


a Person of Unsound Mind)jim) 39 Oh D 208 0 A. 
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the lunatic’s account with a banker or a^ent and is leadily available 
a sum may be allowed thereout for the tern poi ary maintenance of 
the lunatic or of him and the membtis of his immediate family 
dependent upon him, without a grant of the custody of the 
estate (6) The peison authoiised to receive and apply the money 
must account therefor (c), and his receipt is a good dischaige to 
the banker oi agent who pays over the same (d) 

Pending the appointment of a committee or quasi committee 
the master may by certificate authorise the lunitics bankci 
or any other person, to pay to the peison named in suuh 
certificate out of the lunatic s cash oi secuiities such sums as ma^ 
be propel for the temporal} mamtenince of the lunatic oi of 
any membei of his family (e) The jurisdiction to giant thib 
ceitificate iiises in the case of lunatics so found after the 
finding (j ) and m the case of lunatics not so found when the 
master is satisfied that the particular matter comes within tht 
Lunacy Act 1890 (p), s 116 so as to justify the making of un 
order for administration and management (h) 

911 Pensions pajable by any public depaitment to any peison 
certified by a justice or minister of religion and by a medical 
practitionei to be mentally incapable of managing his or hei atfaiis 
may be paid as to an amount in the discretion of such depaitment 
to the institution or peison ha\iug caie of such person and as 
to any balance, for or tow aids the maintenance of the husband 
or wife and relatives (^) Where a peison entitled to a saaings 
bunk annuity or insurance is insane or otheiwise incapacitated to 
act, then subject to certain statutory regulations (/c) payment of 
the annuity or insurance may be made to such peisons as may 
seem proper, and their receipt will be a good dischaige (1) It 
a police pensioner appeals to the police auihoiit} to be insane 
or otherwise incapacitated to act, the police authoiity may pay so 


J &) Lonacy Act 1890 (53 & 64 Vict c 6) s 12'7 (1) This pro\i ion applies 
y to oases m which there is evidence that the lunaiic s insanity is not likeh 
to last more than a few months The application foi tempoiary mamtenance is 
mn/Ift to the master on summons (Buies in Lunaoy 1692 r 19) andib authoiised 
by certificate under his hand 

(c) Lunacy Act 1890 (63 & 64 Vict c 5) s 12 < (3) 

(d) Ihtd 8. 127 (2). 

(e) Ibid s 130 (as to lunatics so found) Buies m Lunacy 1892 r 64 (ih 
to lunatics not so found) 

(/) Compare Lunacy Act 1890 (63 & 64 Vict c 6) s 130 
(g) 63 & 54 Vict c 6 see pp 428 429 ante 

(A; Compare Buies m Lunacy 1892 r 64 In the former case the application 
for temporary mamtenance should be made immediately after the finding of 
msamty or subsequently on the summons under Buies in I unacy 1892 r 31 
see p 423 ante In the latter case the summons onginatmg piooeeding 
under the lunacy Act 1890 (o3 &64Viot o 6), s 116 should a^ for what is 
required 

(f) Lunacy Act 1890 (53 & 54 Vict c 6) s 336 

(A; le under the Government Annuities Act 1864 (27 & 28 Vict o 43) 
fl 16 (which enables the Postmaster General wilh the consent of the Treasury 
to rniXfk regulations for oarrymg out the provisions of the Act) as amended by 
the Government Annmties Ac^ 1882 (46 & 40 Vict c 61) s 6 
(0 Ibid a 9 
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much of the grant as it thinks fit to the institution or person 
having the care of the pensionei, and may apply any surplus, or 
such pait thereof as it thinks fit for oi towiids the maintenance 
and benefit of the wife or relatnes of the pen loner(wi) 

Detention in an asylum within the meaning of the Lunacy 
Acts {n) will, while such dettntion lasts disqualify a person from 
leceivmg or continuing to receive a pension undei the Old Age 
P( nsions Act 1908 (o) 

Sun Sect 3 — Payment of Creditors 

912 The master may inquire as to any debts lue fiom the 
lunatic (p) But unless the lunatic s funds aie more than enough 
foi his own pui poses cieditois stand little chance of reco\eung 
their debts Duiing the lunacy they are without remedy they 
cannot obtain any payment unless the master makes an oidci m 
then favour and it they appl^ an oidei may be made or ref ised 
to all or anv m the discietion of the master (g^) E\en when 
creditors have obtained a charging older on a fund in court in 
lunacy (?), or have issued a writ of fini facias (s) they aie unable 
to enforce either lemedy as agrmbt the coiutb powei to disjiose 
of funds in the custody of the Couit in Lunacy for the lunatic s 
benefit duiing his life Wheie necessary foi the due protection 
of the propel ty in this sense the couit will make an older for 
bringing it into court (s) Creditors however who have obtained 
judgment before a lunacy will not be depiived of their rights by the 
lunacy if execution has been levied before the lum,cy juiisdiction 
has attached (f) noi will a ci editor who his obtained a chait^mg 
01 del on funds of the lunatic m the High Court and not yet brought 
under the contiol of the Lunacy Court even though the older was 
obtained after the lunacy (a) 

In the case of funds in the custody of the Court in Lunacy 
charging orders m the interests of ci editors are to be recom 
mended since on the recovery or deith of the lunatic they become 
operative on the estate as it then exists (b) 

Such an ordei can, of course in nowise prejudice the power of 
the lunacy juiisdiction to have recourse at anytime during the lunacy 
to the lunatic s properly so chaiged for any pui poses benelicial to the 
lunatic (c) A charging order can be obtained m lespect of d ( bts 

(m) Pohee Act 1890 (o3 A 64 Yict c 46) s 7 \^4) As to police authorities, 
see tbtd Sched III and title Poi ice 

i n) As to these ^cta see note (I) p 412 ante 
o) 8 Ldw 7 c 40 s 3 (1) (c) and see title Poor 1 aw 
j?) Rules m Lunacy 1892 r i 

q) Re Seager Hunt Sihrati I amt Co and J B Orr ^ Co Ltd v Hunt 
[190^12^ 295 per Buckley J at p 299 see also Re Pink (1883) 23 Ch D 

S r) Be PlenderUith (a lerson of Unsound Mini not so Found by Inquisition) 
193] 8 Oh 332 0 A 

‘ (a) Re Winkle [1894] 2 Ch 519 0 A 
(0 Re Clarke [1898] 1 Ch 336 C A see Davies v Thomas [1900] 2 Oh 
462 0 A 

(a) Re Brown Llewellin v Br( wn [1900] 1 Ch 489 

(6) i?e Lea'i'esley (a Person of Unsound Mvnd Deceased) [1891] 2 Oh. 1 0 A 
see also title Execution Vol XIV pp 104 lOo 
(c) Re Plenderleith (a Person of Unsound Mind ncft so Found by Inqumtim) 
siipra. Re Pink eupra^ 



Part IX — JuraoiAi Powers ovlr Estate 


441 


incumbrances past or future maintenance (d) and the payment of 
costs and is obtainable in the case of lunatics not so found by 
summons and in the case of lunatics so found bj the summons 
issued after inquisition When a charging ordoi is obtained under 
the Judgment Acts 1838 and 1840(e), there is no power to make 
an order pioviding thit the imount to be chaiged shall be deter 
mined by the masters in lunacy for the judgment creditor is 
entitled to an unconditional order {J ) 

913 Ad\ances for a lunxLic s maintenance may hA\e been made 
voluntanly as a gift and without any expectation of being repaid 
or by way of Ioan(^;) In llic formei ca§e reiid\ment out of the 
lunatics estite will be irfused(/0 but in the lattci case an 
obligation will be implied on (he part of the lunatic to repay all 
sums so lent foi the puipoaes of purchasing necessaries for him 
though only six yens arrears will be allowed (i) After the death 
of a lunatic payment fox past maintenance can only be claimed 
from his representative as a debt(A;) 

914 The courts discretional v powers of applying the lunatics 
property for his bcni 6t cannot be defeated by an adjudication in 
bankiupto made without the consent of the judge m lunacy and 
it IS doubtful whether an adjudication made without such consent 
is valid (/) 

A lunatic with reference to wliom no pioeeedings ha\e been taken 
m lunacy can apparently onlj commit in act of bmkiuptcy involv 
lug intention during a lucid inteival (w) A\hen a lunacy follows on 
a bankiuptcy the bankiuptcy of course itmains effective and the 
tiustee in bankiuptcy cm cffectivel} clum in the lunacy for any 
asset belonging to the bankiupt lunatic that piopeily vests in him 
Belf(w) A lunatic mav for all pui poses of the Bankruptcy Acts 
1883 — 1890 (o) act bj Ins committee oi curator boms (p) but the 
latter has no locus stmrdi to inteivene in an English bankruptcy 
properly instituted by the committee (q) 


(d) Lunacy Act 1890 (53 & 54 Vict c o) s 117 

(e) 1 A 2 Vict c no 3 & 4 Yict c 82 

(/) Horne v Foimtatn (1889) 23 Q, B D 261 As to the fleet of the order 
see title Lxecuiion Vol XIV p 107 

(g) Be Weaver (1882) 21 Ch D 61 0 A 

(h) Ibid 


(*) Ihtd Re Hams 49 L J (cii)o27 0 A Ee Neuhepn a Estate 

EqgletonY Newbegin \\^%l) 36 Ch i) 1<7 Necessaries mean goods suilahle 
to the condition in life of the him, tic and his actual requirements at the 
time see Sale of Goods Act 1S93 (o6 & t»7 Yiot c 71) s 2 Re Rh(dc 
IhoflesY Rhodes 44 Ch B 94 0 A and p 398 ante 

(k) Re Marman a Trusts {ISiS) 8 Ch D 256 C A 

(Z) Re Earnham (a Lunatic) [189o]2Ch 799 see further title BANXRUrrc Y 
AND Insolvency Yol II pp 10 11 37 47 

(m) Oriapey Femt (1744) Willes 4b7 ^er Willes CJ at p 471 Re 
Spence Ex parte Stamp Ex parte Jones (1846) De G 345 and Re R S A 
[1901] 2 K B 32 0 A 

(w) Re H%nds {a Lunattc) (1877) 7 Oh D 26 0 A 

(o) For which see title Bankrltioy AND Insolvency 'Vol II pp 1 et aeq 

(p) Bankruptcy Act 1883 (46 A 47 Yict c 52) s 148 and see title Bane 
RUPTCY and In solvency Yol IT pp 10 et se* 

(o) Re Aytoun Ex parte OJicud Soltcator o/ the Su/reme Court (1904) 20 
T L R 2o2 
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(r) See He Fox (a I unatic) (1886) 33 Oh D 37 0 A where monej to pay 
debts of an ancestor was raised by mortgage of land descended from him but 
no covenant for payment was entered into on behalf of the lunatic see as to 
such a covenant He Ray (a leraon of Lnaound M%nd) [1896] 1 Oh 468 472 
0 A As to covenants in mortgages generally see title Mobtgaqe 
{a) Lunacy Act 1890 (53 A 54 Yict o 5) s 117 (IJ In the case of a charge 
or mortgage for futuie maintenance the amount raised may be made payable 
contingently or on the happening of some future event or m a gross sum or m 
annual or periodi( al sum^ and at such times and in such manner as may appear 
to the com t expedient {ibid s 117 (2) ) An application to raise atsum for futme 
maintenance made latner in the interests of the lunatic s relations than in his 
own interest will be lefu&cd {Re Pugh a Limatic (ISoS) 3 De G M & G 416) 
For form of moit gage of lunatic s freeholds see Encyclopaedia of Eorms and 
Piecedents Vol vlll p 571 

(^) Ihe interest must be kept down during the lunatic s hfetune out of the 
income of his general estate so far as the same is sufficient to beai it (Lunacy 
Act 1890 (o3 & o4 Viot c 5) s 118 (2) ) 

{u) Ibid B 118 (1) The pai amount consideration is the interest of the 
lunatic But the court may also consider what is fair and right as between 
his real and personal estates the chaiacter and devolution of v^ch should be 
interfered with as httle as possible Eogaid ought also to be had to the nature 
and extent of the estate and to the difficulty in drawing a clear line between 
ordmary repairs and permanent improvements {Re Gist {a Feraon of Unaoimd 
Mind) [1904] 1 Oh 398 0 A A G y Atleabiiry {Mai^ta) (1887) 12 App 
Gas 672) As a general lule when an order is made authorising the expend! 
ture of money in permanent improvements the order should at fiie same time 
direct whether the expen dituie is oi is not to be charged on the improved 
property or if not the order should be made expressly without prejudice to 
the question how as between the real and personal estates the expenditure is 
ultimately to be borne {Re Out {a Person of Unsound Mwd) mpra) see also 
p 449 post 

(v) Lunacy Act, 1890 (o3 & 54 Viot c 5) s 118 (3) 

M Re Vavasov/r (a Lunatic) (1886^ 29 On D 306 0 A 
{») Bayer y Ee»«if(1784) 1 Gov Eq^Cas 107 Jl rexhamy Mudleston 
\ Swan 614 Carr (1838) 8 Y AG (bx ) 184 Jonee v 2% (1833) 

3 My A K 126, iWfer V Lee (1843\ 6 Bear 324 Leafy Odes (1861) 1 


Shot 8 — Power to raise Money 

915 A committee or quasi committee may be authorised 
to sell charge, mortgage, or otherwise deal with the lunatic’s 
present or future property for (1) payment of the lunatic s debts or 
engagements (2) discharge of mcumbiances on his propet ty(9) 

(3) payment of past maintenance or money expended for his benefit , 

(4) expenses of future mamtenance (s) 

Wheie moneys are expended foi the permanent improvement of 
the lunatic s property the o^der may declare such moneys with 
interest (t), to be a charge upon the impioved or any other property 
of the lunatic, provided that no right of sale or foreclosure during 
the lunatic s lifetime is conferied thereby (u) The charge may be 
m favour of the person advancing the money or if the loan is made 
out of the lunatic s general estate, to some person as a tiustee for 
him as part of his personal estate (v) An estate of which the lunatic 
IB tenant for life cannot be charged with moneys expended on an 
estate of which he is tenant in tail (w) 

Sect 4 — Paitnerehip and Dissolution thereof 

916 The lunacy of a partner does not of itself dissolve the 
partnership and until dissolution such partner is entitled to 
share the profits and is liable for the losses of the firm (x) But the 
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confirmed lunacy of a paitner it a giound foi dissolution (y) and an 
injunction will be gi anted restraining a lunatic piitner from 
interfering in the conduct of the partueiship affairs (a) Fnrthei, 
the court will dissolve a partneiship at the suit of the lunatic 
whether he has been so found by inquisition or not {h) The court 
will require to be satisfied that the lunacy existed at the time of 
the application and is probabh incuiable , evidence of past or 
temporary insanity will not sufi&ce (c) The ]udp:e m lunacy may 
also, on apartnei becoming a lunatic b} order dissolve tlie partnei 
ship and the committee oi such peison as the judge approves on 
behalf of the lunatic may caiiv such older into effect (d) 

Where articles of paitner hip piovide foi dissolution in ceitain 
events, the lunacy of one of tlie pxrtneis does not prevent tb 
partnership being dissolved in accordance with the jnovisions o^ 
the articles (e) but where notice of dis olution ha^ been sei ved ou 
a lunatic partner it is competent for the partner serving the noli < 
to withdraw it (/), 

Sect 5 — Powers Exejcisable vith Leaie of the Tufloc 

917 The committee oi qua i committee may b\ oulcr be authoiised 
to sell {q) any real or peibonal pronerty whethei in possession rex ei 
Bion remainder or expectancy ofwhich a lunatic is seised oinossessed 
and anj estate oi interest and any undivided shaie theiein Qi) Such 
a bile may be authoiised m consideration of a peipotual rentchaige 
without any immediate cash payment (?) but not in consideiation of 
the allotment of shares m a company (/f) \^heie the lunatic is tenant 
for life of a fund over which he has a general power of appointment 
an Older may be made for the sale of the fund without prejudice to 
any question whiuh may aiisp if the lunatic shall appoint (Z) 

De Q- M & GP 171 Joms y Lloyd (1874) I K 18 Pq 266 Drew v N inn 
(1879) 4 Q B D 661 As to the rights and duties of partners generally see 
title Partnership 

(y) Rtwlanday Lvans miUamay liowlanda (1861) 30 Beav 302 Kvrhy y 
Cmr (1838) 3 Y AC (ex ) 184 

(а) J y S [1894] 3 Oh 72 

( б ) 8 idler y Fee (1843) 6 Beav 324 Joneay Lloyd supra Beall y Smith 
(1873) 9 Ch App bo 92 

(c) Ktrhy y Carr supra Sadler y J ee supra leaney Chamleflain {lioO) 

2 Yes ben 33 v Iludleaton (1<34) 1 Swan ol4 Whiiwell y 

Arthur (I 860 ) So Beav 140 

[d) Lunacy Act 1890 (o 3 A 61 \ict c 5) ss 119 124 

fe) Robertson y Lochw(lS^b) 16 ^86 Mellerahy Aee?i(1859) 27 Beav 236 

(/) Tones y Lloyd supra 

(g) Lunacy Act 1890 (53 A o4 \ict c 6 ) s 120 (a) Tag to committees) 
Lunacy Act 1908 (8 Ldw 7 o 47) s 1 (as to quasi committees) 

(A) Lunacy Act 1890 (53 A 54 Vict c 6 ) s 341 In Re Weld a I unahe 
(1885) 28 Ch D 614 0 A it was hr Id that the court had no junsdictiou to 
authorise the sale of a lunatics undivided share of land to the owner of the 
other shares But m view of the definition clause to the Lunacy Act 1890 

S 53 A 54 Vict c 6 ) s 341 such a sale can now be earned into effect For 
orms of conveyance by committee or quasi committee see Encyclopaedia of 
Forms and Precedents Vol XII pp 539 — 643 720 
(f) Re TTarfi (a 1 trson of hnsoimd Mind) [I892j 1th 341 C A 
(k) Re ^ B [1899] W N 233 C A 

Ee Hirst (1892) 67 L T 702 0 A As to the exeru e of powers vested 
in tne lunatic see p 45*^ post 
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On a sale by private treaty a conditional contract should be 
ent( 1 ed into and submitted to * ne master in lunacy for ai)pioval (m) 
and his leave must be obtained betoie offeiing any pioperty for 
sale by public auction (ri) 

918 A\here a tenant for life of land is a lunatic, the powers of 
selling conferred by the Settled Land Acts (p) on tenants for life 
can be exercised, in the case of a lunatic so found by a committee 
of the estate pursuant to an older of the judge m lunacy (p), and, 
in the case of a lunatic not so found, by a qiia^i committee (q) 
with the authority of a ma&tei (q) The committee or qiiasi com 
niittee must obtain the leave of thecoiiit ) pfore giving the statuloiy 
notice (r) to the trustees of the sctllement of liis intention to sell (s), 
and where there are no tiustepb new trustees of the settlement 
foi the pui poses of the Settled Land Acts (o) must iiist be 
appointed (t) A sale of a lunatic tenant m tail s undivided share 
to the owners of the other shaits may be authoiised (a) All 
applications whethei the lunatic bo so found or not, aie bj 
summons to the master in lunacy (b) 

919 Should a lunatic whether so found or not, be seised of 
premises to be compulsoiily acquiied m fee simple the sale can be 
carried into effect under an ordei of the master (c) In the case of 
a lunatic tenant for life the sale may be effected it he is a lunatic 


(m) The application to contiim the conditi nal contract is made by ^ummon8 
(Ellies m Lunacy 189*- i 19) supported by an nlhda\it of a value i and by an 
affidavit as to the necessity or deeiiabihty of selling The drait convey anoe 
18 settled and approved by the master 

(n) The application for leave to sell by public auction is made by sunoLmons 
(Eules in Lunacy 1892 r 19) an affidavit as to leserves fiom an auctioneer is 
leqmred and the draft conditions of sale are appioved by the masW in lunacy 

(o) See title Settlements 

lp) Settled Land Act 1882 (45 A 46 Vict c 38) s 62 Por a form of con 
veyance see Bnoyolopsedia of Forms and Precedents Vol XII p 720 

l q) Lunacy Act 1908 (8 Edw 7 o 47) s 1 As to the law before that Act 
Bee Re Baqgs (1896) [1891] 2 Oh 416 n 0 A and Re S 8 B {a Person oj 
Unsound Mind not BO Found by Inqv i ition) [1906] 1 Ch ^13 0 A and compare 
Be X {a lera(n tJiiough Menial Infiimtitj mcaj die of managing his Affairs) 
[1894] 2 Ch 415 C A 

(f) See Settled I and A^t 1882 (45 & 46 Vict o u8) s 4o see title Settle 

MENTS 

(«) Bs Bay s Settled Lstates (1884) 25 Ch D 464 

(<) Be Taylor (1883) 52 I J (ch ) 728 C A The Lords Justices have 
repeatedly intimated that >^hether they have or have not power by virtue of 
their Ohanceiv jurisdiction to ippomt tiustees under the Settled Land Act 
1882 (45 A 46 Yiot c 38) s 3S is qmte immaterial since in their view such an 
order ought only to be made in the Uhanceiy Division see the Settled Land Act 
1882 (45 & 40 Vict c 38) ss l(10){ix) 46(1) and compare (1888) 39 

Ch D 18/ 0 A and Be Armfield {1889) 88 L 1 Jo 97 0 A Under these 
cuoumstances the applicant should ask in his summons in lunacy that he may 
be at liberty in the name and on behalf of the lunatic t(j apply in the Chancery 
Division for the appointment cf tne piopo til new trustees See also titlei 
SETTIJ’MPNTb TKDSTS AND PrCSTLES 

(a) Be Oaitekell {a Lunatic) {[S89) 40 Ch D 416 C A 

(5) Buies in Lunacy 1892 r 20 

(c) Lunacy Act 1890 (u3 & 64\ict c 5) b 120(a) Lunacy Act 1908(1 
Edw 7, 0 47) si see p 441 ants 
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so found by his committee (d) with the leave of the judge in 
lunacy (e), and if he is a lunatic not so found by a quasi com 
mittee(/) puisuant to an order of the mastei ({?) Ihe order fnr 
payment into court (which sliould be made botli in lunacy and in 
Ohancery) ought to proMde foi payment of the pui chase money 
to the credit of the lunacy diiect to the joint account of the lunatic 
and the puicha&er(fe) If the money is diiected to be invested at 
once in an in\estment equi\alent to the purchase of land the name 
of the piu chaser may be omitted from the title of the account (z) 
When lands compulsorily tahen aie subject to a rentcharge in 
fa\om of i lunatic during his life the court may authorise the 
committee or quasi committee to release the lands fiom the rent 
charge upon the puichasers buMiig in the namt of the lunatic, 
a Goveinment annuity of the same jeaily value for his life (A) 

920 A committee oi quasi committee may be authorised by the 
mastei to make exchange of or paitiLion any property belonging to 
the lunatic or in which the latter is mteiested and to give or 
receive any money foi equality of exchange or partition (Z) either 
with or without minerals (wi) Any piopeity tal en in exchange is 
held to the same usf s and subject to the same trusts incumbrances 
and conditions as the property given in exchange (?i) Ihe power 
of a tenant foi life to exchange oi concui in a partition of settled 
land (o) may be exeicised by the committee oi quasi committee of a 
lunatic tenant foi life with the leave of the judge in lunacy (p) 

921 A committee or quasi committee maj be authorised to 
cairy on any trade or business of the lunatic (j) But before 
sanctioning such a couise the mastei will require to be satisfied by 
the cleaiest evidence not only that the business has been conducted 
hitheito at a piofit but also that it may continue by piopei man ige 
ment to be piofitibly and advantageously woiked in the futuie(?) 

{d) Landb Clauses Consolidation Act 1845 (S & P Vict c IS) g 7 
\e) Re Taylor (1849) 1 H ^ Iw 432 (obtain d fioiu a magtei on summons) 
Lunacy Act 1891 (o4 A 56 Yict c 65) s 2< Lules in Luii'icv 1892 r 20 
(/) Lunacy Act 1908 (8 Fdw 7 c 47} s 1 

(9) Il%d modifying the law as btit a in titk ( omillsury Purph 4 .se oi 
T VND AND Compensation Yol YI 1 nofo (d) and compaie 7c 
(1S84) 27 Ch D 309 

(//) Re Milnf ^ \a Person of Unsound l/mrf) (ISzo) 1 Ch D 28 C A As to 
the payment of dividends from investments to committees see Re Ruder (a 1 ei son 
if Unsound Mini) i) 37 Ch D 59 j C A 
(t) Re Bucking ham [\SiQ) 2 Ch D 690 C A 

(/) Re Br uer 1 Oh D 409 0 A See fuither as to purchi^o fit m 

lunatics and persons under disability title Compuisory PuunvsL 01 ? I vnd 
AND Compensation Vol YI pp 57 08 61 109 110 
(Z) Lunacy Act 1690 (53 % 54'Vict c o) g 120(b) Lunacy Act 1908 (8 
Edw 7 c 47) s 1 As tojiirtition see title Partition 
{m) Re Btcfonson {a Lui attc) (1880) lo Oh D 316 0 A 
(n) Lunacy Act 1890 (o3 A 64 Yict c d'S ^ 121 

( 0 ) Settled Land Act 18S2 (4o A 40 Yict c 38) s 3 (m ) (iv ) see titles 
Partition Settlements 

(p) Settled Land Act 1882 (46 A 46 \iLt c 38) s 62 Tun icy Act 1908 
(8 Fdw 7 c 4^) s 1 

(q) T unacy Act 1890 ('jS & 54 Yict to) s 120 (c) Lunacy Act 1908 (8 
Ldw 7 c 47) s 1 

(r) Elmer Practice in I unacy 7th e<L| 96 
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Lunatics and Pfrsonb of Unbound Mind 


8«oT 5 The effect of an older authorising a committee or quasi committee 
Powers to caixy on a lunatic s busn ess is to make him the agent of the 
Exercisable lunatic for the purpose of ciriymg on his business, accordingly, in 
Leave the absence of evidence that he intended to pledge his personal 
of the Judge Qj-edit, or that the goods were supplied to his personal credit he is 
not liable on trade contracts (s) 

Powers of 922 A committee or quasi committee may be authorised by 
leasing 01 del of the master m lunacy — 

(1) To giant leases of any propeity of the lunatic for building, 
agricultural or other purposes (t) not including hcwever, a lease 
of an easement (a) 

(2) To giant leases of minerals foiming part of the lunatic s 
property whethei the same ha\e been already woiked or not, and 
either with or without the surface or other land (h) 

(8) To accept a sunendei of any lease and grant a new lease (c) , 

(4) To execute anj power of leasmg vested in a lunatic having a 
Ixmited estate onlj in the propeity over which the powei extends (d) 
Fxtentof The power to authorise leases extends to piopertv of which 
power the lunatic is tenant in tail and a lease piopeilv gi anted puisuant 

to an ordei of the master binds the lunatic s issue and all 
persons entitled in lemamder and reversion expectant upon the 
estate tul of the lunatic including the Ciown and upon tht 
death of the lunatic the remaindermen ha\e the same lights and 
remedies against the lessee as the lunatic or his committee would 
ha\e had(6) Leases may be gianted or accepted foi such number 
of lives 01 such term of years (/) at such lent oi loyalties and 
subject to such reseivations covenants, and conditions as the 
master may appiove (gr) and fines or other pajments on the 
lenewal of leases may be paid out of the lunatic s estate oi charged 
with mteiest on the leasehold pioperty (/i) 

(fi) Isaacs V Chnerti (189b) 74 L T 320 Plumpton v Burkin^liaw [1908] 2 
K B 0/2 G A See aim Burt Boultrn and Hayward v Bull [1896] 1 Q B 
3/6 0 A Owen t Co v Cronk [189 j] 1 Q B 266 0 A 

(f) Lunacy Act 1890 (63 A 64 Vict c 6) s 120 (d) Lunacy Act 1908 (8 
1 dw 7 c 47) 8 1 For a form see Lncj clopsedia of lorms and Precedents 
Vol YIl p 652 As to the law of landlord and tenant generally see title 
J ANDIiORD AND TENANT Vol XVIII pp 331 St Seq 

(а) Ee Arnoti (1891) 3o Sol Jo 623 0 A 

(б) J unacy Act 1890 (o3 & o4 Vict c 6) s 120 (el Lunacy Aotj 1908 (8 
Ldw 7 c 4/) 8 1 Ex paiie fahhart (1^01) 6\es 428 As to mining leases 

enerally see title Mines Minebals and Quabbies 

(c) Luu \cy Act 1890 (63 & 54 Vict o 6) s 120 (g) Lunacy Act 1908 (8 
1 dw 7 c 47) s I 

(d) Lunacy Act 1890 vo3 & 64 Vict c 6) s 120 (h) T unacy Act 1908 (S 
Jhdw 7 c 47) s 1 see iic [1896] 1 On 117 0 A The powers of leasin^, 
given by the Settled Land Acts (see title Settlements) are exercisable by the 
committee or quasi committee of a lunatic tenant foi; lire with the sanction of 
the master m lunacy (Settled Land Act 1882 (46 A 46 Vict c 38) s 62 Lunacy 
Act, 1908 (8 Edw 7 c 4/) s 1) For a form of lease, see Enoyclopeedia of 
I orms and Precedents Yol YIl p 653 

(e) Lunacy Act 1890 (o3 & o4 Vict o 6) s 122 (1) 

(/ ) Thus a lease has been authorised for twenty one years if the lunatic shall 
so long hve determinable on his death (Ee Tf/iite (18o2) 1 W B 294, 0 A ) 

(gf) liunaoy Act 1890 (63 A 64 Yict o 6) s 122 (2) 

U/l I^td s 122 (3) As to loyalties fines premiums and other payments, 
wa how the same m to be ultiniately borne see p 460 poet 
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When convenient, and to prevent hardship to a tenant, the 
master may adopt and carry into effect an iiiangement entered 
into without his sanction (i) The master will when expedient 
exercise the discretion of a landlord in giving preference to an old 
tenant and in not bemg governed entirely by the highest offei (k) 
and relief against forfeiture on breach of a covenant to repau may 
be granted to a tenant (Z) Should the committee or quasi committee 
grant a lea^-e at an undervalue and on his own lesponsibility he 
will be liable foi any loss to the estate (m) If the sanction of the 
master to the lene’wal of a lease (n) oi to a reduction of rent (o) is 
required, the application must be made by the committee or qi a t 
committee and not by the tenant who has no locus standi in the 
lunacy and could only be heaid as a matter of grace after the 
refusal of the committee oi quasi committee to move in the mattei 
The practice in the Lunacy Office (p) is for the committee or quasi 
committee to enter into a conditional contract with the proposed 
tenant or lessee and then to applj by summons on proper evidence 
of value, that such contract may be contiimed and carried into 
effect (q) 

The committee or quasi committee may also be authorised to 
surrender anj lease and accept a new lease (0 which will be held 
subject to the same uses trusts mcumbiances, and conditions as 
the surrendered lease (s) When a lease is renewed for the benefit 
of the lunatic s estate, the tenant should be either the lunatic or 
else the committee oi quasi committee, according as the old lease 
was granted to the lunatic himself or to someone in trust tor 
him {t) 

The committee or quasi committee cannot maintain an action for 
rent accrued due after the lunatic & death though reserved by tho 
lease granted by himself on behalf of the lunatic wheiein the lessee 
covenanted with him as committee or quasi committee for payment 
thereof (u) 

923 A committee or quasi committee may be authorised 
to perform any contract relating to the piopeity of the lunatic 

(t) Ee Wynne (1872) < Oh App 229 see i >6ter v Marchant (1684) 1 Vein 
262 

(/) EeBall a Lunatic {IS2S) 1 Mol 141 

(/) lie Ldridqe Ex parte Vaughan I Tiun AE 434 

( 7 ft) lie }\ilkina a Lunatic Ex parte and Ex pa)te Jemey (1842) 

6 Jur 30b 

(w) Ee Kilkenny [Karl) a Lunatic (1845) 7 I Eq E 694 

lo) Be If itch (1830) 1 Euss M 354 

l p) As to the Lunacy Office see pp 412 413 ante 

(q) Buies in Lunacy 1892 r 19 As to Older authoiising lease and allow 
anoe of such lease when settled see Lules m T unaoy 1893 r 10 A conimittoc 
should execute a lease as follows — A B (the Lunatic) by 0 1) (Com 
mittee ol his Lstate) But if he executes m his own name alone such 
execution is good provided it is apparent from the lease that he w-is acting ah 
committee (Lau/rte v Lees (1881) 7 App Oas 19) A quasi committee should 
execute thus — A L by 0 D 

(r) Lunac> Act 1890 (63 & o4 Viot o 6) s 120 (f) Lunacy Act 1908 (8 
Edw / 0 47) 8 1 

(s) Lunac> Act 1890 (o3 & 64 Viot c 5) 8 121 

(i) Kx parte Jer my n (1766) 3 Swan 131, n 

(u) looir Leslie (1866) 16 L B Ir 411 
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Lunaiics and PEttbONS OP Unsoond Mind 
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entered into by the lunatic before his lunacy (a) and the ma^ter 
may make such inguines as he thinks fit respectinpr any dealings 
Mith the lunatics estate and the application thereof pnor to 
the proceedings in lunacy and respecting the state and condition of 
the lunatic at the time of such dealings (b) Thus transactions 
under a power of attorney granted by the lunatic may be inquired 
into and a committee who has before inquisition managed for 
some time and made large profits out of his lunatic s estate may 
be ordered to pay interest on the savings (c) 

924 A committee or qwm committee may be authorised to 
surrender, assign oi otherwise dispose of, with or without con 
sideration, any onerous property belonging to the lunatic (d) In 
exercising his discretion, the master will act for the lunatic as 
if he were a person of sound mind and guided by reasonable 
motives (e) 

925 A committee or quasi committee may be authorised by the 
master in lunacy on summons (/) to enter into any agreement 
touching the patronage of augmented cures under Queen Anne s 
Bounty Act 1714 {q), which the lunatic might have entered into if 
he had been of sound mind (h) 

926 A committee or quasi committee may be authorised to 
exercise any power or give any consent required for the exercise 
of any po\\ei where the powei is vested m the lunatic for his own 
benefit or the po’v\ei of consent is in the nature of a beneficial 
interest in the lun'itic(i) Ihis jurisdiction is not confined to the 
cases enumerated in the lunacy Act 1890 (y) and the specific 
piovisions in Pait IV thereof are enabling and not restnctive 
clauses (k) Thus the jurisdiction extends to the follo\Mng poweis 
that is to sa} power to elect (Z) power to accept a devise con 
taming an oneious condition (m) power to consent tt) the exercise 
of a powei of advancement under a marriage settlement (n) 
power to revoke a voluntary settlement (o) power to bai the estate 

(a) Lunacy Act 1890 {6i & o4 Yict c j 120 (i ) Lunacy Act 1908 (8 
Fdw 7, c 47) 8 1 As to applications see rulob in J unacy 1892 t 19 See 
further as to a lunatic s contract pp 396 et aeq ante 

(b) Eules m Lunacy 1S92 r 34 

(c) ] X parte diumhy (1791) 1 Ves 166 

(d) Lunacy Act 1890 (j 3 & o4 Vict c o) s 120 Q) Lunacy Act 1908 
(8Tdw i c 47) s 1 As to appIiLtttions see Eules m Lunacy 1SJ2 r 19 

(e) Re Seftmb {Farl) (a P(7soi) of Lnsoujid Mnid) [1898] 2 Ch 378 C A 

(/) Eules m Lunacy 1892 r 19 

(q) 1 Geo 1 stat 2 c 10 hce title Eccilsiasticxl Taw Vol XI p o66 

(b) Lunacy Act 1890 (o3 d o4 '\ict c o) s 10 (k) lunacy Act 1908 
(8 Edw 7 c 47) si A to ipplications see Eules m 1 unacy 1892 r 19 

(0 Lunacy Act, 1890 ( 3 d, 64 Yiot c o) s 1 ’0 (1) I unacy Act 1908* 
(8 Edw ^ c 47) s 1 As to applications see Eules ift Lunacy 1892 r 19 

(;) 63 & 64 Yict o 6 

^A.) Re Sefton (Earl) {a Person of Unsound Mind) supra See the Lunacy Act 
1890 (63(SL64Vact c 6) ss 120 124 

(Z) WilderY 7^1)^(1882) 22 Ch D 263 

Re Sefton (JutfZ) (a I €78 n of Unsound Mind) supra 

(n) ReNevtU « JSiwwrfic ^188o) 1 Ch D 161 

(o) Re Pr% e (1909} C A unreported 
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liail of a lunatic tenant m tail provided that the devolution of 
the proceeds of sale is not affected and tnat the rights of the 
remaindermen are not prejudiced (p) , power to exeicise the power 
of sale contained in a mortgage ( 5 ') or in a settlement (r) But 
the lunatic s interest must be a beneficial one and the Lunacy Act 
1890 («) 8 120 does not enable the exercise of a power vested in the 
lunatic as a trustee (t) nor does it enable the grant of an ease 
ment (m) The Lords Justices sitting in lunacy have jurisdiction to 
order the costs of an unsuccessful opposition to a Bill in Pailiament 
affecting the estate of a lunatic tenant for life of settled land to be 
paid out of the corpus of the property subject to the settlement ( a) 

Sect 6 — Coniei sion 

927 In dealing with the property of a lunatic the leading 
principle and paramount consideration is the interest of the lunatic 
as exemplified by the maintenance of himself and his familj or 
expediency in the management of his property (b) The couit 
will therefore apply the lunatic s estate and if necessary change 
the condition of the property for these two paramount objects with 
out legard to the interests of the lunatic s successors or any 
expectancies they may have in his estate (c) Apart from special 
circumstances there is no equity between the ical and peisonal 
representatives of a lunatic (d) 

928 Subject to the satisfaction of the above mentioned paia 
mount claims the lunatic, his representatives devisees Icgitees 
or assigns have the same interest in any moneys not so applied 
arising from the sale mortgage or other disposition of the lun itic s 
property under the judge s order as he or they would iespecti\eiy 
have had m the property itself if no such sale mortgage or other 
disposition had been made and further the surplus moneys them 
selves are of tjie same nature as the property from which they iie 
derived (e) A sale of the lunatic s property by a moitgagee unciei 

(p) Re Pam Tilhng'ffony Pom (1879) 12 Oh D 33 l» C A noe Pc S/orruc 
{a Peraon of Unsound Mind) (1882) 20 Ch D 3^0 0 A Re Sijtm(harl) [a 
Person of Unsound Mind) [1898] 2 Ch 378 C A 
(9) BeHaiwofd {a Person of Unsound Mini) (1867) 3o Lb D 470 C 1 w 
not now followed it being the practice of the mastei lu lunacy to direct the com 
mittee to convey pur uant to the Lunacy Act 18J0 (o3 A54 Vict c o) 1-0 1--I 
(r) Re X (a Person through Mental Injirmity incapable of rnanajing ius 
Affairs) [1894J2Ch.415 0 A 
(«) 53 & 54 Viot c. 6 

(Q Re Skortridge (a Person of Unbound Mind) [1895] I Ch 278 C A As to 
the exercise of a power vested in the lunatic as a trustee see pp 4 >5 et sei p }sf 

J u) ReArnolt(mi) 35 Sol Jo 6 >3 C A 
a) Re Blake (a Lunatic) (mo) i2 I T 280 C A 
h) Lunacy Act 1890 (o3 A 54 Yict c 6) s 116 (4) and see p 437 ante 
c) A Q V Aileahury (Marguis) (1887) 12 App Cas 6< ' per I oid 

Macnaghten atp 688 

(d) Oxenden v Compton (Lord) (1793), 2 Yes 69 Re Hole Bancs v Witts 
[1906] 1 Oh 673 682 0 A see Hartley v Ptniarves [1901] 2 OL 498 
Re Orange Chadimch v Orange [1907] 2 Oh 20 C A 
(c) Lunacy Act 1890 (53 & 64 Yict c 5) s 123 (1) see Re Matson Jam « 
V Dickinson [1897] 2 Ch 509 Before the Lunacy Act 1890 (j 3 & 64 Yict 
e 5) a sale of stock was held to adeem a beque^ (Jones v Qreen (1868) 

L E. 5 Eq 555 Re Rretr Freer v Rreer (1862) 22 Oh D 622) As to 
ademption generally see titles Equity Vol XIIT pp 130 et seq Wills 

H I — XIX Q 
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ills power of sale does howt\n efiftet conveiaion as legaids surplus 
proceeclb ( / ) while on a s do in a paiiifcion action theie is an equity 
loi lecomeision ((/) 

929 As between the lepiesentatives of the lunatic s real and per 
Bonal estates and subject to theabo\e mentioned paramount claims, 
the following moneys when derived fiom the lunatic s real estate, 
aie consideud as real estate — (1) Monejs leceived for equality 
of paitiiion and evchange oi undei any lease of unopened mines 
(2) fines piemiams and sums of money received on the giant oi 
renew il of a lease 

930 Oil the other hand all fines premiums and sums of 
mone} i(C(i\ed fiom the grant oi renewals of leases of propeity 
ol which the luniLic was tenant foi hie are considered as peisonal 
property (/i) e\eept for the paiamount objects above mentioned 

931 Although it is within the power of the Court in Lunacy 
to chin^c the natuie of a lunitics estate it is eontiai> to the 
geneiil piinciple and com so of administiation to do so unless it is 
consuUicd for spteial uasons to be lor his benefit (0 bo the court 
will not invest his p« isonal estito in the purchase of land(/) with 
out by its Older impitssing upon the property purchased the 
ihiixctei of ptibonil esUte(/) Coineision will howevd he 
dumtd to liivt tahtn pi ice when a contiact to purchase laud 
f nteied into bv a lunatie while of unsound mind but before he w is 
])io\ed lunitie is comiikUd h^ the committee with the sanction of 
the eouit(m) 

932 A\hen i chiige on a lunatic « leal estate is paid ofl out of 
Ins peisonil estate the pijmeiit will be made without pujudice to 
tlie question how the debt should ultimately be boine (?i) Such a 
debt will be home by the leal estate (o) unless the mone> so applied 
aiises b} the accumulation of suiplus lents or the sa’e of timber (p) 


(/*) 7 f ?(tf je CJalfiul v Crange [190<] 2 Oh ^0 C A (whore the tin t 
tithe uiplu piorecds was for the inoit^ i^ee hi huirf iiiJ is ) 

(/) I e 1 ail r (ISbl) 1 ( h J> 241 C \ ISuo title 1 AUiillON 
) J uii ic> Act lb K) r j { A 0-1 \ ict <- o) a 1 ^ (^) 

1) i O \ \ile I urif {Marq n ) ) 12 Aj)p ( is Oi ^ y I oid Si y BOitNt 

ntp (S SI al iiZi/ / pr J oid M u N Vt u ILN ut p Cbb C)iu])iie/r jaite 
Ini <1/ <fa/( {M luhwiusb) t4\)) 1 Amb 80 81 
(A) 7 j jarlef rim tnu (L < 4 Iho C 0 2 io ii Ojcnden v ( ainjtou (Lin'd) 

(li9 ) - Vos (>9 i i 

(i) See 4 (r V iilid ury (Marquis) supra I x parte Degqe (ilbA) 4 Bro C 0 
23 j n compare 7 p Jiadtock a J unahr (1840) 4 A Ci 440 There may 
be some doubt is to what result would follow li such i direction wore omitted 
bte Orendtn y Compton (Itrd) supra 
(^n) laid yny b/nith [1900] 1 Ch 588 

(nj he Letmiug a 1 itmtu (ISbl) J l)e G 1 A J 43 C A see I e MeUy 
(1883) >3 I J (cil ) 21 S C A 

(o) It '\oifolk (Dowaftr Dmhess) Ex parte Ihjhi/ (lari) (1821) Jac 235 
Jxpare Ihnde (1S22) Amb <00 n lUll y Jew (1829) Beat 286 7« 
leeuttiff a lunatic eajra b«e A Q y ^iLesbury (Marquis) supra at p 690 
(;>) J sc parte Jhillps (1812) 19 Ves 118 xx parte Ortmstone (1772) 
Amb 706 Newcombe y A wcomie (18S1) 3 Ir Eq H 414 Leitrim (Lord) v 
(1844) 6 Ir Fq B 3i see lie Hole Danes v Witts [1906] 1 th 873 
A (Some of thesf^ca es however seem to have been decided on pimciplea 
not dept u liu^ Lir the oii^ii of tho monej applied ) 



i'ART IN — JUDIUAl PottSIS 0\ER JlisTAlE 


m 


When a lunatic becomes entitled to a cluige on real estate 
belonging to him the chaige will as a rule meige (<7) 

933 Acts done in the oidiuaiy conrse of managing a lunatic s 
estate will effect conversion (? ) bo wlieie timbei is cut and sold the 
•proceeds w ill pass as peisonalty (s) and money evpended on lepairs 
and even on some improvements will sink into the real estate (/) 
though the cost of permanent impiovements will genci illj be 
chaiged on the real for the benefit of the personil estate (ft) But a 
meie tiansfer into court of stock will not adeem a bequest of sucli 
stock stinding in the name of the lunatic (b) ihe comt will not 
do anything if it cm help it which will affect a disposition under a 
lunatic s will (r) 

beer 7 — Copyholds 

934 Ihe capicit} of a lunatic to be a tci ant of a manor and 
the law lelitin^ to a lunitic mteicbtcd in the onfi inchisement 
ledemption and sale of cop} holds are deilt with elsewhcie {d) 

935 Wheie a lunatic so found is entitled to be admitted to 
copyholds Ins committee may offer to be himselt admitted md in 
default of his appeaiance or acceptance of admittance the lord oi 
his steward may Irv attoiney admit the lunatic (/») 

The customary line will be pa}able(/) and if it is not paid 
within thiee months aftei demand the loid may entci upon and 
hold the land until the fine and the costs are paid (q) but ihe 
loid must jcaily lender an account of the icnts and profits rcccucd 
and pay the suiplus if an} to the poison entitled theieto (//) As 
soon as the fine and costs lia\e been pud oi lawhillv teiuhicd the 
loid must deliver up possession under penalty of dinngcs(0 If 
the committee pays the fine and costs, ho may entei on and hold 


(y) Cimpton {Jjord) y Oienden 2 Ves 261 le II h Danes v WiiU 

[im] 1 Ch 0<3 682 C A 

(r) *^66 -4 Q V V ( Vrr7W<5) (lS8i^ 12App Cus ^ GSS 

(«») OjiCtdeny tampion {Lot d) {\ 2^6 00 II r hy v leniaiiis [1001] 
2 C h 408 

(<) Re Uadcotk a Tuvaii (1840) 4 i (r 410 Ic i ist (« Ifr^on ff 
Ins md \l%nl) (187 0 5 Lh 1) S81 C A le Oist {a Icrson (f I n oiin I 
Mind) [1001] 1 Ch 398 C A 

(a) Rt Badtock alundtc iqra eo/p ( td [a 1 r^m of Lttsound Mini) 
[1904] 1 Ch 398 C A Lunac} Act 1690 (uo & j4^ict c o) b 116 see 


note (m) p 442 ante 

(6) le l^ooi Anderson y London Ctfy Mission [1891] 2 Ch 

(c) Re Wood Andersony Lm Ion City Mission 7 a \^wheio costs were directed 
to he paid out of stock not specifically bequeathed) Re A/eWy (1863) li3 L J 
(ch) 248 C a 

(d) See title Copyholds Vol VIII pp 40 C6 83 101 111 110 As a 
^eneral rule a 7^031 committee in lunacy will if authoii ed iy the mastei in 
Hinacy be clothed with sufficient authoiity without further apjlication to the 
Board of Agnculture Beeetbid p 110 

(p) bee title Copyholds Vol Mil p 104 Here agun a /fmst commith e 
under the Lunacy Act 1890 (tjJ C ol Vict c 5) s 110 has been authoiised 
to be admitted {Re i7idieiv8 (1901) Reg,i8tn,rs I ibrary 1 uuacy Office) 

(/) lunac} Act 1890 (o3 & 54 Vict c 6) s 126 (1) 

(7) Ibid s P6(’) 

(h) Ibid a 120 (i) 
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LuNAiiob AND Persons of Unsound Mind 


Shot 7 
Cfqiyliolds 


Lord of a 
manor a 
lunatic 


Order for 
transfer 


the land and receive the rents and profits until lepayment, although 
the lunatic die before reimbursement (k) A lunatic is not debarred 
from himself conti everting the legality of the fine, nor can any 
lunatic BO found incur a foifeituie of any land for neglecting or 
refusing to appeal at any couit or to be admitted or to pay the fing 
on admittance (1) 

936 Where the estate of a lunatic includes a manor the lunacy 
of the lord does not invalidate a giant by him of copyholds 
warranted by the custom {m) 


Sect 8 — Stock 

937 Wheie any stock (??) is standing in the name of or ’s ested in 
a lunatic beneficially, or m a committee of the ebtate of a lunatic in 
trust for him and the committee dies intestate or himself becomes 
lunatic or is out of the juiisdiction of the High Court, or it is 
uncertam whethei the committee is living or dead or he neglects 
or refuses to transfer the stock and to leceive and pay over the 
dividends ab the judge in lunacy directs then the judge (o) may 
order some person to transfer (p) the stock into court (q) or into the 
name of a new committee or otherwise and also to receive and pay 
o\er the dividends in such manner as the judge directs (r) 


(/) lunacy Act 1890 (63 A 64 Vict c 6) s 126(6) 

{1) Ihtd 6 126(6) 

(wj) 1 Watkins Treatise on Cop^ holds 4th ed 24 3 j 266 title Copyholds, 
Vol vIII p 83 see also Pope Law and Practice of Lunag^ 2nd ed 174 
(?/) Stock as defined by the Lunacy Act 1890 (o3 & 64 Vict c 6) s 341 
includes any fund annuity or secunty tiansferable m books kept by any 
comp my oi society or by instrument of transfer alone or by instrument ol 
transfer accompanied by other furmabties and any share oi inteiest therein 
and also shjires in ships rej^istered under the Merchant Shipping Act 185‘1 
(17 ISViot c 104) 

(o) The master in lunacy has juiisdiction to make oiders under this pro 
VI ion whether the lun itic is or is not bo found by mqui ition or is a person 
with reference to whom an ordoi has been made under the I unacy Act 1890 
(jo & o4 Vict c 5) 8 116 (i ) (d) (He Broume [1894] 3 Ch 412 0 A see lie 
ruJl r [i 1 ers n (f Unsound Mind ? ot so Ifound) [1900] 2 Oh 551 0 A ) 4. 
count \ court ludge has no junsdiction to make a vesting older of stock 
standing in the name of a lunatic (Be Noyce [1892] 1 Q B 642 C A ) 
Orders mtuie under this piovision must be entitled In the matter of the 
Lunacy Acts 1890 — 1908 as well as in the particular lunacy except cases 
under the I unacj Act 1890 (63 & 64 Vict c 6) s 116 (i ) (d; (Be Burvts (a 
Person of Unsound Mind) [19(H] 1 Ch 373 0 A ) 

(p) The person to transfe must be some proper officer of the bank or company 
or society whose stock is to be transferred (Lunacy Act 1890 (o3 & 64 Viot c 6) 
B. 137) 

The usual practice in lunacy is to transfer the stock into court unl^s 
sufficient reason exist for not doing so (Be Brownt supra per Lindley, L J 
atp 417 /?« (1908) 99 L. 1 462 C A) 

(r) Lunacy Act 1890 (5 f & o4 Viot c 6) s 33 An order directing lodg 
ment m court of securities but payment of accrued dividends to date of 
lodgment direct to the committee or quasi committee is vahd and may safely 
be a( ted upon Irf the bank or other company m whose possession the accrued 
dividends may be (Be Sjurling [1909] 1 Ch 199 C A see also BeS/terwdl 
Tmpaoy (1904), 29th April) Although there is also power to order 
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938 Where any stock is standing in the name of or is vested Bim 8 
in a person residing out of the ]uiisdiction of the High Court, the Stock 
3udge in lunacy, upon proof to his satisfaction that the person has 
been declared lunatic and tliat his personal estate has been vested stock of 
jLTi a person appointed for the management thereof according to lunatic 
the law of the place wheie he is residing may under the Lunacy 
Act, 1890 («) s 184, order some fit person to tiansfer the stock to (Uotion,* 
the person so appointed or otherwise, and also to receive and pay 
over the dividends theieof (a) 

Before such an order can be made a foreign judicial declaiation 
of lunacy must be made and the status of the patient alteied (/>) 

To ascertain whether i foreign judicial declaration of lunacy has 
been made the court will look to the substance rather than to the 
form (c) The above mentioned section also requires that the 
personal estate of the lunatic shall have been vested in a person 
appointed for the mana cement thereof This is not confined to 
vesting in the stiict sense but includes the right to obtain and deal 
with such estate without being the actual owner (d) The judge 
in lunacy lias an absolute discietion under this provision (e) and 
the couit lefuses to lay down rules governing the exercise of such 
discietion ( /■) 

Before the couit will Older the capital to be transferred to the Capital must 
foreign curator it must as a rule be shown that it is wantea for the 
maintenance of the lunatic (g) Where it is not required for main tenance, 
tenance then unless speciil circumstances can be shown, the 
dividends only will be paid (h) 

This provision is not applicable to a fund representing the pro 
ceeds of sale of real estate the title to which is regulated by English 
law The income of the property may however be paid (i) 

In the absence of a foreign judicial declaration of lunacy the 


payment of future dividends by the bank to the committee or quasi com 
mittee without lodging the carpus in couit the more usual and proper practice 
IS to order the stocks themselves to be tiansforred into court into tho name 
of tho Paymaster General and to direct him to pay the future dividends 
to the committee or q;uas% committee {he Auchmuty (1908) 99 L T 462 C A ) 
As to tho effect of such orders as indemnities see note (w) p 466 post 
(fl) 63 & ^4 Vict c 0 

(a) Lunacy Act 1890 (53 & o4 Yict c 5) s 134 The orders under this pro 
Tibion are made by the Lords Justices upon minutes of order submitted by the 
master 

(Z>) Dtdtshevm v Lotion and H estminster Bank^ [1900] 2 Ch 16 0 A 

(c) Re Tarratt (1884) 51 L T 310 0 A 

(t?) Re Brown {a 1 unatu) [189j] 2 Oh 666 0 A 

(«) Be Barlows (1887) 36 Ch D 287 0 A Re Kmqht (a Tunatic\ 
[1898] 1 Oh 267 0 A. New York heturtiy and Irust Co v Keyser [1901] 1 
Oh 666 

(/) Re De LarrayotU {a Pet son of Unsound M%nd) [1907] 2 Ch 14 0 A par 
CozisKS Hardy MR at p 19 

Re Bromn (a Lunatic) supra Re Knight (a Lunatic) supra Be De 
larragotti {a Person of Unsow d Mind) supra 
(h) Re Star/ a I unatic (18o0) 2 Mao & Q- 174 Re Mias a LunaUc (l^\) 
$ Auo & G 234 Re Oarmer (1872) L R 13 Eq 632 Re Mitchell (a iunaUc 
Dtfntcsled in Scotland) (1681) Iv Oh D 616 C A New York Security and Tfusi 
Co V Keyset supra 

(f) Qnwwood T DttrkU (1877), 46 L J (oH j 
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Chancery Division has jurisdiction to order a transfer, and will do 
so in a proper case where no anplication is in fact made m lunacy (k). 
The foreign cuiator may apply in his own name >Mthout joining the 
lunatic (1) 

Sect 9 — Moitgaqes 

939 When a lunatic is solely or jointly {m) seised or possessed (n) 
of any land (o) or solely oi jointly entitled to a contingent right in 
any land by way of mortgage the judge in lunacy miy by order 
vest such land in such peisoii for such estate and in such manner 
or release such hereditaments from the contingent i ^ht and dispose 
of the same to such person as he may direct In all such cases 
the judge m lunacy may if it is moie convenient ajipoint a person 
to con\ey the 1 ind or lolease the contingent light (j?) When the 
lunatic 18 beneficially entitled the mister in lunicv has juris 
diction not only to make an older for pajment oil of the mortgage 
money but also to appoint a peison in place of the lunatic to 
reconvey (q) A trinsfei of the mortgage may be effectuited undei 
^he above provision (r) 

The application should be intituled in the matter of the moit 
gage and of the particular lunacy and of the Lunacy Acts 1890 — 
1908 (s) The applicant should be the lunatic acting by his com 
mittee or quasi committee and the mortgagoi should not be 
seived and e\en if served he is not entitled to costs out of the 
lunatic s estate (0 If the moitgagoi makes the application whcie 
the committee or quasi committee lias not declined to do so he may 
have to pay the costs (u) 

Where on an application for a reconvey nice theie has been an 
assignment of the equity of ledemption the court leciuiies the 

i k) Did%8h(%m V London and e^tminsfer Bank [1900] 2 Ch 15 G A 
/) Thtery v Chalmen Guthrie ^ ( o [1900] 1 Gh 80 

(m) Ihe word ««eised iii the Lunacy Act lS90(oil A c 0 includes 

any vested estate for life or of a gieater description and e'vtpiids w estutf s at 
law and in equity in poseession or in futurity in any lands (Lunacy Act 1891 
(54 1 '5:)\ict 6o) s 28) 

(a) The word possessed includes any vested estxte less thin a. life estate 
at 1 aw or in equity m possession or in expcctanc\ in any lands [ihi) 

(o) The word land includes an undivided sliaie of land (I unacy Act 18^0 
(o3 t o4 Vi( t c o) s 41) 

{p) Lunacy Act 1 S90 (o3 ^ 54 Vict c o) s 13o(l) (4) 'B\ tho lunacy 

Act 1908 (8 Ldw 7 ( 4<) s 2 it is provided that an order iindei the lunacy 
Act 1890 (63 A i#4 Vict c 5) s lio (1) (2) shill have the same effect as if 
the lunatic hid been sane and if solely seised possessed or entitled as aforesaid 
had executed or if jointly seised possessed or entitled as aforesaid with any 
other person oi persons ho and such other person or persons had executed a 
deed convey ing the land for the estate named m the order or releasing or dis 
posing of the contingent nght The apphcation for a reconveyance or transfer 
should be by summons and may be made by any person beneficially inteiested 
in tho equity of redemption or m the mortgage money whether under disabihtjr 
or not fKule m Lunacy 1900 (b) Buies in Lunacy 1892 r o7 (b) ) 

{q) Be Carmhy G'ray (1900) 26th July perCoiLiNs LJ Begistiars library 
Lunacy Ofiica For a form see Encyclopoidia of Forms and Piecedents \ol 
XVI p 433 

(r) Be Nichoison {a Person of I mound Mtnd) (188/) 34 Ch D 663 0 A 

(«) Buies in I unacy 1S92 i uS 

(<) Be Phtlbpe (1869) 4 Ch App 629 

j(«) Be Wheefet a leieon of Lnsound Mind (1852) 1 Do G M & G 434 see 
lte6parki{ap€rimqfUnaomd 6 Ch 1> 361 0 A 
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original moitgagor to be ger^ed or the assignment strictly proved 
Copyhold land vested undoi this provision with the consent of the 
lord of the manor vests without suriendei oi admittince (a) 

The above provisions do not affect tlie juiisdiction of the High 
• Court as to any lunatic moitgagee who is an infant (^>) 

Sect 10 -Potiej JcsUd in Lunatic as Tiustce o) Guaidian 

940 Where a po\^er is vested m a lunatic in the chaiacter of 
trustee or guaidnn or the consent of the lunatic to the exeicise of 
a power is necessaiy m the like chaiacte;: or as a check upon the 
undue exeicise of the powei and it ippens to be expedient that 
the t)o\^ei should be exercised or the consent gnen the committee 
of the estate maj under an older of the ]udge in th:) name and on 
behalf of the lunatic upon the application of any person mteiested 
exercise such power or give such consent in such manner as the older 
directs (c) Under the above piovision a committee or quasi 
committee ma\ exeicise any power vested in the lunatic in a 
tiduci iiy capacity although he is not in fact a trustee (d) such as a 
joint 2 ^owei of appointment in a maiiiage settlement in favour of 
childien(0 or a consent to the exeicise of a jiower of advance 
ment(/) or a powei given bj a settlement to a tenant for life to 
sell settled land {q) 

Thepowci to ai) 2 )omt new tiustees is also of a fiduciary chaiacter, 
and the connnitUo oi quasi committee can by order exeicise such 
pow(i(/0 Jhc tiusictsso ajii^ouitcd ha^e the same rights and 
))o^^els as they would luve had if the order had been made by the 
lli^h Couit(i) 

Where trustees are so appointed and it seems to the judge to be 
foi the lunatic s benefit and also expedient he m ly make a vesting 
Older (k) and that by the same oidei as that which directs the 


(a) I unacy Act 1890 (53 & 54 Viut c 6) b 135 (5) 

}b) Ibid s H3 

(r) Ibid 8 12S The application should be by summoiiR (Eules in lunacy 
18^2 n 19 21) The jurisdiction ina> beexeici od b} the mastei in lunacy 
(/e ^hwtndjt [a I iii if Ln^ounl Mind) [ls95] ](h2/8CA Ji I idler 
(a lei him of Unwnnd Mmd not so 1 ound) [1900] 2 Ch ijl C A) fate 
generally as to the pOTveifl tf the mtstci p 414 ante 

[d) lit A (a I ere n of Unsound Mind not so Fiand by Inquisitun) [1904] 2 
Ch 328 C A 76!rE0MEK I J dtp 333 
(«) Ibid 

(/) lie \eiill a Lunatic {Ib^o) 31 Ch D 161 0 A 

(q) he \ (a Person through Mental Infirmity incapable of managing hu 
urs) [1894] 2 Ch 41o C A 

[h) le Oairod {a J unatu) (1886) 31 Ch D 164 0 A he Cheats Settlement 
^1 ale V I tans (1889) 42 Ch I) 522 C A lie bhortridge {a I arson of 
Ln^ound Mini) supra ilhe appointment should in such a case be made 
b} him {he hlale {a lerion of Unsound Mind) [1887] W N” 173 0 A) 
but if ihe committee will not act the appointment of new trustees can to 
obtained l)> the beuehciaries under the junsdiction of the High Court {Re 
Sjt>a? roa; (lh/0) o Ch App 662 he Heaphys JVu0^4(184O} 18 W E 1070) 
but not the Couit in Lunacy {Re Qarrod [a Lunatio] supra) See also title 
Trusts and Trusiees 

(t) luuacj Act 18 JO (53 31 64 Vict o 6) e 129 
Ik) Ibpi 
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eooimittee or quasi committee to exercise the power of appomtmg 
new trustees (Z) 

Sect 11 — Power to carry Ordere mto Effect 

941 A committee, quasi committee, or such other person as the 
master approves can in the name and on behalf of the lunatic 
execute and do all such assurances and things for giving effect to 
any older (w) undei the Lunacy Acts (71) as the master directs, and 
e\ery such assuiance and thing is valid and eflecinal and takes 
effect accordingly subject only to any prioi charges to which the 
piopeity affected theieby at the date of the order is subject (0) 
This pio vision is wide enough to enable the court to authorise the 
committee of a lunatic to ext>< ute a conveyance on behalf of a lunatic 
with all such covenants as are usual in such a conveyance including 
the ordinary covenants for title ( p) 

(i) Re Shortrvdge (a Icrson of Un^ouiid Mm 1) [189 >'] 1 Ch 278 0 A (stockj 
Re Roumer a Lunatic (1859) 3 De G & J 6^8 0 A (when ee form of order) 
Re huller (a Person of Lmownd Mmd not so lound) [1900] 2 Oh 661 0 A 
(freeholds oraer made by the master) As to laud oi btock held by a lunatic 
as trustee see p 414 ante title lausrs and Irtjsjees 
( wi) Ihe Lunacy Act 1890 (63 & 64 Vict c 6) and every order made there 
under is a full discharge to the bank and every comp iny and person for all acts 
done pursuant thereto or to rules thereunder so far as i elates to any property 
in which the lunatic is mterested beneficicilh or as trustee or os mortgagee 
it 18 unnecessary to mquire mto the propnef-^ of au> order thereunder 
relatmg to such property or the juns^iciion to mal e the same (see %b%d s 333) 
(n) As to these Acts see note (/) p 412 ante 

(f ) Lunacy Act 1890 (o3 & 64 Vict c 6) s 124 T unaoy Act 1908 (8 Edw 7 
c 47) 8 1 This provision is mserted m the Lunacy Act 1890 (o3 & 64 Vict 
c >) 111 order to supply a possible defect or to get rid of a possible doubt as to 
the jurisdiction to order subsidiary acts to be done whon evefcising a limited 
statutoiy jurisdiction It is an enabling clause not a disabling one and 
expressly recognises the power to do in detiil that which the statute has 
authorised m more general terms {Re Sefton {tail) {a 1 erson of Unsound Mind) 
[1698] 2 Ch 378 0 A par Lindley MR atp 16 
(p) Re Ray (a Person of Unsound Mind) [lfe96j 1 Ch 468 0 A per 
Ka\ I J at p 476 Re 1 ox {a Lunatic) (1886) 33 Oh D 37 0 A is only a 
decision that under the particular circumstances of that oase the court would 
not authorise a committeo to enter into covenants on the lunatic s behalf {Re 
Ray {a Person qf Unsound Mind) supra) Restnctive covenants on behalf ot a 
lunatic have been authorised {Re b A (1906) Registrars Library Lunacy 
Office) Bv virtue of the Convex ancmg and Law of Property Act 1881 
(44 & 4o Vict c 41) 8 7 (1) (P) a covenant is implied in cases where 
the person conveymg is expressed to convey as committee of a lunatic 
so found by mquisition or under an order of the court and such a 
covenant would be bmding on the conveying party personally In prac 
tice however this provision has no application since a committee never 
does convey as committee but always couveys in the name and on behall 
of the lunatic as beneficial owner or mortgagee as the case may be, m w}uch 
case the covenants imphed aie of course those associated with the words 
beneficial owner’ or mortgagee ’ respectively (see titles Moutgagb Beal 
Property and Obattels Real Sale of J and), and are only bmding on the 
lunatic 8 estate Pusrther the expression under an order of the court is 
oonsti ued as meaiung under an oraer of the High Oourt of Justice and does 
not apply to an order in lunacy authorising the committee to convey 
(Oonveyanemg and Law of Property Act 1881 (44 & 46 Vict o 41) s 2 (xvm ) ) 
As to eaoscutioii by tbs oomnutlee, compare p 447 ante 
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Shot 13 — Effect cf Death of JjtmaUe 

942 Proceedings in lunacy ^nll be abated by the lunabcs 
death (a) and will so remain until his le^al peisonal repiesentative 
, has been duly constituted In exceptional cases and to prevent 
injustice there is jurisdiction to give du actions ancillary to an 
order made during the patient s lifetime , thus the judge in lunacy 
may vary an order after the lunatic s death (6) and where a moit- 
gage has been paid off before the lunatic s death a declaration may 
be made aftei such death as to the person in trust for whom the 
land IS held (c) But as a rule no further order or direction will be 
made until a legal personal representative has been constituted, 
and costs propeily mcuired m the lunacy before the death will not 
be referred for taxation until a representative is so constituted (d) 
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943 When constituted the executor or administrator will Duty of repre 
ordinarily apply for transfer of the lunatic s pioperty to himself (e) “^tat^ve 
since the master will not administer the lunatic s estate, nor decide 
between adverse claimants (/) A committee will not before his 
discharge, be ordered to hand over documents m his possession 
to the peisonal lepresentative of the lunatic (^) The Court m Noadmims 
Lunacy will however, not decide who is entitled to documents or Oration ur 
funds in its custody or in the possession of the committee (h) nor ion 

will it appoint a receiver of rents (i) nor will it entertain an ^ 
application by the legal personal representative of the lunatic 
against the committee for an account (j) nor even when there 
18 no adverse claim can the committee be ordered to account in 


(a) Be ^ay a Person of Unsownd Mind (1861) 3DeGF & J 17o OA 
and see Foot v Leslie (1885) 16 L R Ii 411 where it was held that a com 
mittee could not maintain an action for rent accrued since tlio lunatic s death 
though the lunacy proceedings wore still pending As to the effect of de ith 
upon the percentai^e chaige see p 4a9 }) 08 t As to the effect of death upon 
an order for payment of costs see p 460 yost 

i h\ Re A W (1910) Registrars liibraiy Lunacy Office 

c) Ex parU Qrimstom 1) Amb 706 

d) Re Popham (1881) 29 W R 403 0 A 

e) The appUcation is by summons (Rules in Lunacy 1892 r 19) supported 
by stnct evidence of the lunatic b death and the probate oi letters of adminis 
tration must be produced The summons must be served on the committee 
although he has passed his accounts and his secuiity has been discharged (Re 
Wylde a Lunatic (1854) 5 DeG M & G 2u CA) Pnor to the Land 
i^ansfer Act 1897 (60 & 61 Yict c 65) a fund standing to a real estate 
account m lunacy was paid out to the heir at law on ms application (i2e 
Wharton a Lunatic (1854) 5 De G-M&Q 33 0A) But since the Land 
Transfer Act 1897 (60 & 61 Yict c 6o) money standing to a real estate account 
18 paid to the lunatic s legal personal representative In the case of money 
standing to a copyhold account the question of title has not yet been decided 
but the money will not be paid out either to the legal personal representative 
er the customary heir unless they both attend and consent and the customary 
beurship must be strictly proved 

(/) Re FerTwr (a Lunatic) Cqttow t jPVmor, Dunn v Femor (1867) 3 
Ch App 176 181 

(a) Re Etnchcltffe (1894) 43 W R 82 0 A 

(h) Ex ^rte Gilbert (IBIO) 1 BaU & B 297 W^g^ Tiler (1119) 2 Dick 662 
]i) Be Femor (a Lunaitic) Carrow v Femor ^ Dmn v Femor supra As to 
the incapacity ox a committee or qwiei committee to recover lents after the 
death of the patient seep 434 ante 
(y) QrosveniOf v Drax (1833) 2 Knapp 82 P 0 
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Lunatics and Persons or Unsound Mind 

lanacy for rents and income accrued since the lunatic s death (k) , 
nor can the solicitor for the committee be ordeied to account 
in the lunacy for rents so accrued and received by him as solicitor 
for the committee (Q , nor will the master mterfeie with the legal 
personal representative by ordering payment of the expenses of 
past maintenance (771) In short such is the objection to adminis 
tenng in any way a deceased lunatic a estate that an older foi sale 
of funds in court and payment of pioceeds of sale to the legal 
personal representatue is almost in\ariably refused the master 
holding that the estate ought to be tiansfeired or paid to the 
person entitled thereto ir\ the exact condition in which it then is 
In all such cases when any rights have to be ascertained or any other 
relief is required an action must be commenced m the appropriate 
division of the High Court of Justice and pending the result ot such 
action the lunatic s property will be retained under the jurisdiction 
of the Court in Lunacy (n) 

944 An action can be maint lined in the Chanceiy Division 
against a committee for an account of his deilings with the 
deceased lunatics estate ( 0 ) and when theie are adieise claims to 
the estate the committee mav without piejuJice to any question of 
title be restiained fiom mteifeimg with the rents undei colour 
of the authority vested m him as committee {p) but he will not be 
so lestiained when he has entered into and taken possession as an 
adveise claimant and not as committee (q) 

Sect 13 — Coint Percentage 

945 Peicenfcage is payable to the couit at the rate of 4 per cent 
per annum on the clear annual income amounting to ilOO and 
upwards of e\ery lunatic so found by inquisition pio\ided that no 
larger sum is pa'^ able m any case in any one > eai than JL400 {) ) 

In the case of lunatics not so found by inquisition and of peisons 
mentioned 111 the Lunacy Act 1890 (s) s 116 (1) (d) with respect 
to whom ordeis have been made, under which income is 
fiom time to time dealt with or made available peicentage is 
payable at the rate of 2 pei cent pei annum on the clear annual 
income amounting to £100 and uj^wards so dealt with or made 


{]) Ee Buihr {\m%) 1 Ch App 007 Re Bailer [190<]2Ch PO C A and 
see p 4 31 anU 

i l) Be BviUr Bvpra 

m) Re Marwane Irn (IS 8) 8 Ch D lob C A 
»/) WtQg V 2 Dirk oo2 

0 ) Scamrnell v Light (180 >) 7 1 T 414 see also Re Butler aupra Re 
Walker supra 

(p) Re Fitzgerald a f unatu (180 j) 2 Sch i T ef 4d2 Re Butler supra 
{q) Re Butler supra 

(r) Eules in lunacy 189 > r 1 >C The aiithorit> for makini? rules and fitting 
peicentages is vested in the I )id OhaiiLellor the concuirence of the 
Treasury pursuant to the Judina tuie Act 5 (JS & J9 'Viot c 77) s 26 as 
alteied by the Statute Taw Pension and Civil Fiocednie Aot 1883 (46 47 

Viot 0 49) s 6(c) the lunacy Act 1890 (o'! & H Vict c 6) s 148, ani 
the Lunacy Act 1891 (54 & bo Vict c Oo) • 27 (3) 

(a) 53 ^ oA Ticfc, Ot 5 , see p 429, onU 
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available provided that no larger sum is payable in any case Skct is 
in any one 3 ear than X200 (/) Court 

In the case of perbons who have become subject to the lunacy Percentage 
^ jurisdiction by reason of the transmission of the record of an Irish jnshand 
* inquisition and its entry of lecord heie(a) and also in the case of foreign cases 
persons residing abroad and declared lunatic accoiding to their 
place of lesidence (b) percentage is only levied upon income aiising 
fiom propeity within the jurisdiction of and admmisteied by the 
master in lunacy (c) 

946 Instead of applying to a committee 01 quasi committee Percentage 
for payment of peicentage the master Inay certify to the Pay lavableoutof 
master General the amount of such percentage to he pud by him 

out of cash aiibing from dividends ot the lunatic standing to his 
credit {(1) m the lunacy A^hereupon the Paymaster ai11 caiiy oier 
the amount mentioned in the masters teiiificate to a lunacy 
percentage account (e) 

947 Ihe percentage or a proportionate part theieof as the case Ffftetof 
may require is charged upon the estate of the lunatic and is payable 
thereout although bcfoie payment theieof he dies or the inquisition 

IS superseded or is vacated and discharged on a tra\ei&e but before p^j 
in either of the two last mentioned cases the mastei may if he 
think lit itmifc 01 reduce the amount of the sum to be paid (/) 

Sect 14 — Costs 

948 The cobts of all proceedings foi the purpose of ascei taming All co«(Bin 

whcthei a person ib a lunatic and of all proceedings in the matter of 

ot a lunatic are in the disci etion of the judge in lunacy who 

may oidci all or any of such costs to be paid by the lunatic 01 
alleged lunatic 01 to be charged upon and paid out of liis estate 

(f) Rules m Tunac> 1892 r 127 The Iuuac\ Act 1890 (63 A o4 Vict c 6) 

0 14S (1) piovides that wheie the piopeity of a lunatic so found does nut 
e\(etd £<00 in value or the income thcieot does not exceed £u0 per annum 
the mister ma> dispense with fees and peiceutages but on the constiuctiou 
of Rules in I unacy 1892 ir 1 ^0 12 < no pen out 1^,0 is i>a}able on incomes 
under £100 per annum whethtr the lunatic is so found 01 not In calm 
latiiig the percentage pi} able sums Ic&s thin 1 Off will be disiegarded and will 
not be It vied (Rules in Limac} 1S92 r 128) 

(а) See pp 42 ^ 4 ib ante 

(б) See p 45ti ante 

(c) Lunacy Act 1891 (54 V o5 Yict c 60) s 27 (3) When a lunatic is so 
found in Ln gland and the lecoid is transmitted to Ireland wheie all his 
property is porcentaj-e is paid on the income in Ii eland no j)eicentage is 
payable to the I ngli3i court in lunacy on the amount 1 emitted to Lngland for 
the lunatic s maintenance here (lie (irehan (a Lunatic) [189o] 2 Ch 12 C A ) 

^ (t2) Rules m Lunacy 1892 r 134 

(e) Ibid r 136 Where application is made to a committee or qmex 
committee the piactioe is to send out a pimted notice lequinng him to pay the 
amount stated on the notice by impress^ stamps on such notice (iiid r 138) 

The percentage is payable out of the first moneys coming to the hands of the 
committee or quast committee on account of his jiatient s income {ihd r 133) 
and on default m pa}ment the master will certify the facts to the Treasury 
{ihtd r HO) whereupon the official sohcitor (see title CoiTRiS Vol IX, 

S 71 ) will (when necessary) commence proceedmgs ae,aiust the person m 
efanlt by putting his bond in suit 
(/) lunac} ^ct ISJO (j 3 & o4 Vict c 5), S 148(3} 
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ftwx H Of imy part thereof, or by aay other party to the prooeedingOf and 
m the case of the death of the lunatio or alleged lunatic, an order 
for payment of costa out of his estate may be made within six years 
lo^o^ next after the right to recover the costs has accrued (g), and every 
such order has the effect of an order of the High Court (h) 

OostB oC 949 On an unsuccessful petition the court has power (1) to order 

wnooessful petitioner to pay the respondent s costs or any part of them , 
(2) to order the respondent to pay the petitioner s costs or any part 
of them , (3) to leave each party to pay their own costs (i) In 
determining which of the abo\ e orders should be made, the points to 
be considered are (1) the reasons for belie\ing in the insanity of the 
alleged lunatic , (2) the reasons for believing him to be not only 
insane but also incapable of managing himself or his atfairs (8) the 
reasons for instituting any proceedings assuming him to be msane 
and incapable of managing himself oi his affairs and (4) the 
relation in which the petitioner stands to the alleged lunatic and 
the objects and conduct of the petitionei (^) 

General 950 The theorv upon which proceedings in lunacy are taken is 

principle and proceedings are for the benefit and protection of the persons 

withure^to who are believed to be incapable by reason of mental infiimity of 
proceedinge protecting themselves and their pioperty The piinciple therefore, 
in lunacy applicable to a litigant who has failed in his litigation is not even 
puma facte applicable to a petitioner who asks for the protection of 
the law in favour of one requiring the law s protection , and if the 
demand for an inquiry is really prompted by a desiie to protect the 
person and propeity of the alleged lunatic and is presented on 
reasonable grounds and in a reasonable mannei, the expense of 
such a proceeding ought not to fall upon the peison so invoking 
the aid of the law (2) Moreover the rules against champerty do not 


General 
pnnciple and 


proceedinge 
in lunacy 


(^) The nght to recover accrues at latest when the order for taxation is 
ma.de {Re Cumm%ng Ex parte /urncr (18b0) OWE. 213 C A) and both the 
ordei for payment and the older for taxation must be made within the six 
years (S C as reported 2DeGF & J 3/b C A) Eepresentation to 
the deceased lunatics estate must be obtained and the executor or adminis 
trator must be before the court before an order is made 
(A) Lunacy Act 1890 (53 & 54 Yict c 5} s 109 which is fiamed in the 
wiaest possible terms so as to give the court complete junsdiction to award 
costs in acooi dance with what may appear to be right (Re Cathcart [1893] 

1 Oh 466 0 A ) Although an ordei as to lunacy costs will have ttie effect ot 
an order of the High Court it is not an order of the High Court withm the 
meanmg of the Judicature Act 1873 (36 & 37 Yict c 66) s 49 and it is 
therefore, appealable without leave (Re OathcaH supra) As to appeals m 
lunacy, see p 413 ante and title Ooubts Vol IX pp 95 96 
(t) ^ Cathcart [1892] 1 Ch 549 0 A per LmuLBY L J at p 658 It is 
very doubtful whether the master in lunacy has jurisdiction to order payment • 
of costs to an 'imsucoessful petitioner &uch an order Vould exceed the powers 


the learned judge enumerated a fifth point to be considered But such fifth 
point was subsequentily disapproved by Lord Halsbvby in Re Caiheart [1893] 
10^466 Olhtp. 472 ^ 


. 466 0 A, at 
^Re OarthcoirL i 


1 1 Oh 466 0 A per Lord HAXSBUftV at pp 471 472 , 
LMiwrCi9<l889) 6 T L E 227 0 A 
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a|^ly to proceedings m lunacy, and parties are to be encottraged to 
interfere and bting the facts before the court This object nonld 
be impeded if agreements relative to the costs of proceedmgs or the 
ultimate division of the property were void (a) 

961 Solicitors acting in lunacy proceedings are entitled to chaige 
and be allowed the fees they would be entitled to charge and be 
allowed for work and laboui of a similar character transacted 
in the Chancery Division (b) But charges and expenses will not 
be allowed, except to committees of the estate or person unless in 
special circumstances the judge or master in any case directs them 
to be allowed (c) 

Sect 15 — Miscellaneous 

952 Eveiy office copy of the whole of an older or repoit con 
firmed by fiat purporting to be signed by a master and sealed or 
stamped with a seal of the master s office and every office copy of 
a certificate in lunacy is at all times and on behalf of all persons 
and whether foi the purposes of the Lunacy Act 1890 (d) or other 
wise admissible as evidence of the order report or certificate of 
which it purports lo be a copy without any further proof (e) 

953 Where an order relates to the payment transfer carrying 
over, or othei disposal of any cash stocks funds annuities 
securities, or other effects standing to a lunacy credit, or to or in 
which a lunatic is entitled or beneficially interested thePa^mastei 
General and the Bank of England and all other persons must act 
upon an office copy of the older (/),and all transfers and payments 


Smr t4 
Costs 


Scale of costs 
applicable 


Office copies 
admissibility 


Paymaster 
General and 
I ank oC 
En^^land to 
act on office 
copy order 


(a) PersseY Pc? sac (1840) 7 Cl Fin 279 316 H lu^BseBtiE S [a 

Supposed Lunatic) (1876) 4 Ch D 301 C A where cot»i were refused to au 
unsuccessful pektionoi Re G {an Alleged Lunatic) {IBl 4:) 10 Oh App 75 where 
they were granted to such petitioner and lie ]\indham{an Alleged Luratic) 
(1862) 4DeGl’ & J 53 CA where the question was much discussed 

(b) Kules in Luiiao} 1892 r 112 As a matter of fact this rule is to some 
extent ignored on the principle that the taxing master is not theiehy deprived 
of hiB tocretion under ESC Old 6o r 27 (29) with reference to items 
specified in Appendix N {he Ermen Taihamy J rmen [1903] 2 Ch 156) As 
to solicitors remuneration see generally titli. SoLicnoRS 

(c) Buies in Lunacy 1892 r 114 The form of direction to tax in the case of 
guasi committees is not solicitor and client costs but reasonable and 
proper costs and in the case of committees reasonable and propei costs 
charges end expenses of and incident to the order Costs antecedent to the 
applmation are not allowed unless expressly provided for in the order As to 
oases m which the committee or quasi committee may be allowed a salary see 


p 432 ante 

(d) 53 & 54 Vict c 5 

(e) Lunacy Act 1890(o3 &54 Vict c 5) s 144 Orders in lunacy are not con 
^elusive evidence of any^ng except their own existence but being made by a 

competent tnbunal m a matter within its jurisdiction they cannot be rejected 
as inadmissible or as no evidence of the truth of those facts recited in them 
which are essential to their validity They are admissible as pnmd facte 
evidence and if uncontradicted they ought to be legarded as sufficient evidence 
of those facts not only m this country but in sdl Ris Majesty s dominions 
{Ferny V R [1901] A 0 601 P 0 per Lord Lindlei atp 611) As to the 
geneiul effect of findings of other jurisdicUons see p 410 ante bee fttio title 
SlVlDBNCB Vol Xin pp 5J0 552 

{/) Lunacy Act 1890 (63 & 64 Vict c 5^ e 
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JrN^lirs AND pEr oVs of t^NSOUND MlKf) 

tnado in piusmnce of the Lunacy Act 1890(7’) under a master*ii 
01 del or ceitilicate \m 11 be \alid and binding on all paities(/0 

964 The Lunacy Act 1890(7) and every order put porting to be 
made under it is a full indemnity and dischaige to the Bank 
of England and eveiy other company and society and their respec 
ti\e officers and seivants and all other persons respectively foi all 
acts and things done or pei mitted to be done pursuant thereto or 
pui&uant to the lules mide thereunder so far as relates to any 
piopcity in which a lunatic is interested either in his own light 
01 as trustee oi moitgagee and it is not necessaiy lo inquire into 
the piopiiety of an} such order lelating to any such propeity or 
the juiibdiction to make the same (i) 


Part X — Actions by and against 

Lunatics 

Sect 1 — Pa? tics 

955 A lunatic so found by inquisition sues as plaintiff and 
defends by hib committee (/), both the lunitic and the committee 
of the estate being made parties to the action (1) An action 
commenced by a lunatic ^\ithout his committee will be stayed until 
the committee has been added (/) and that though the finding of 
insanity \\as only a paitial one(Z) 

Before bunging oi defending an action the committee must 
obtain the sancUon of the master in lunacy (?h), but piovision 

(y) L )4 ^ltt t 1 

(/^) Ibid 8 140 

(t) Ibid s 33 an order for payment may not be mandatory but 

permisbive in toim it will ueveitheless entitle the bank or other person acting 
thereunder to the piotection afforded by the above provision {Re bvurlirtg 
ri909] 1 Oh 199 0 A ) Where a question is unsuccessfully raisea by the 
bank of Ingland as to the vahdity of an ordei directing it to pay or 
transfer stocks or fundb it will not as a rule be treated as a hostile litigant 
but rather as amtciu curioi aj^Bin^it whom no order as to costs should be made 
see lie bhortrtdye (a 1 arson oj Unsound Mind) [189a] 1 Ch 2i8 0 A , but 
see Re Spurting supra 

(A) B S 0 Old 16 r 17 As to proceedings in matrimonial causes see 
title Husband and Whe Vol XVI p 604 

(Z) Re loivnshends {lord) Settlement lownshend {Lord) y Rohine [1908] • 
Ch 201 t viler v Jance (1663) 1 Cas in Ch 18 larnhamy Mtlward ds Co 
[189d] 2 Ch 730 735 The committee and lunatic are described in the title 
of the action as A B committee of the estate of 0 D a person of unsound 
mind so found by inquisition and the said 0 D by the said A B , his com 
mittee plain tiff 5 or defendants (as the case may be) (1 Darnells Chancery 
Practice ^th ed 134^137 Chittys Practice 1141) As to partial finding m 
lunacy see pp 420 422 ante 

(m) Re {ISB^) tdJj T 622 C A , Ee Nothy, a Lunaftc (1839k 3 

Jur 719 . and see p 432, ant 4 v 
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out of a lunatics estate foi the costs of litigition will not be 
made until such costs have been incuired (/i) If a lunitic 
plaintiff be made a bankiupt and the cause of action vests in 
ins tiustee in bankruptcy the committee cannot continue the 
• action (o) 

Wheie a plaintiff becomes a lunatic bo found by inquisition 
aftei action hi ou^ht the next fiiend should notuu to tlic com 
miiioeip) who must be joined as co plaiiitift and obtain leave 
to continue the proceedings ( 7 ) 

A lunatic not so found by inquisition whcthei a committee 
has or has not been appointed in lupacy sues by his next 
fiiend(/) and defends by liis f^uaidian ad btim{s) The 
committee when there is one will act as next friend 01 guiuliin 
as the case may bo having; first obtained the sa iction of the 
mastei in lunacy (/) If the planititt be in fact ane he ma^ 
apply to have the action dismissed and the next fiiend oidcicd 
to pay the costs of it {u) and in this connection an inrjuirv 
may be diiected as to whether the plaintiff is of unsound mind 
and whethei the action is for Ins benefit (i) "When it is shown 
that an action is not foi the plaintiffs benefit the couit will 
stay it {it) 

956 A foieign curatoi or tuteur duly appointed by a foieign 
couit cm sue in his own name and thit of his lunatic foi the 


M Re Man^on }1) 21 I T (fn)2IO ( \ 

( 0 ) lainham y Mibnird (L (0 [ISloJ 2 (_h 7^0 and rco Rr I ar) ham (c 
I Hvattc) [l89o] 2 Ch ^99 C A ie lainham (a 1) [1S)(] 1 

Ch 836 C A 

{p) Hartley y Gilbert {\M1) 13 Sim u96 Re irmtroyig {Qeoigc) i Sm^ 
[189b] 1 Ch o3b 

h) Re Green 8 J state Greeny iraW (1879) 4S T J (ni ) bsl 

(r) B S 0 Old lb r 1< Ihdishetm y London and Weatmnider fktik 
[1900] 2 Ch 15 43 44 C A The pla ntiff should be described on the wiit as 

A B a peison of unsound mind not eo found by inquisition by 0 D his 
next fiiend (see Chittys horms ^70) and the next liiend sitrns n wiitten 
authority to be filed at the Central Office or the distiict registry if the action 
la pi oceeding therein (R b C Ord lb 1 20) This written authoiity however 
18 not required where the title of the action cleailj^ shows that the next fiiend 
18 a duly appointed 7 f«Mt committee As to pei'jons appointed as next fiiend 
and their removal see titles Acriov Vol I p 22 County Courts 
Vol Vni pp 47o 479 Infants AND Children Vol XVII pp UO et seq 
and see Yeaily Practice of the biipieme Court 1912 pp lil et ^eq A next 
fnend will not be ordered to give secunty for costs on the ground of his 
insolvency {Crutekshank v Knowles (1897) unreported 2 ;er Wills J ) though 
he might on the giound that he was residing abroad {Didishetm y London 
and Westminster Bank pra at p 44) 

(«) R S 0 Ord 16 r As to appearance by guardian see p 46o 

fost 

(<) Re Hinckchffe (189&) ^3 L T 522 0 A Be hotley (1839) 3 Jur 
719 

(tt) Palmer y TTaZesfey (1868) 3 Ch App 732 Didisheimy London ami West 
monster Bank supra 

(v) HoxteU y A«na(1891) OuL T 0^2 Pom^yy Pomery [1909] W N 1 >8 

(w) Didi^iheim y Tondon and Westminster Bank^ supra lor/ ^enirtty 

and Trust (o y heyner [1901] I Ch 666 670 Beall v (1S73) 9 Ch 

App 85 Foriei v Porter (1888) 37 Oh D 420, C A ]\ateihomy Worsnop 
(1888), 59 L T 140 
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litTNATIGS ANJ) pEBSONS OF USSOXWO MlNP 

t^HSOvery of the latter s property (x) But the couit hae a dmreh<m 
as to directing the property to be handed over to the cuiator or 
tuteur, though an cider will geneially be made (a) A Scottish 
curator can sue and give discharges for bis lunatics personal 
estate in England (b) but when an English committee has been 
appointed the curatoi has no locus standi as against him in 
England (c) A\hen a ^\nt is issued against a lunatic so found, hia 
committee should be added as a defendant (d) But where the 
lunatic IS not so found the wiit should be issued as though he 
were of sound mmd and without any reference thereon to his 
incapacity 

957 Wheie a solicitor s authority has although without hia 
knowledge been re\oked h) his clients supervening insanity, 
the solicitor will be personally liable to pay the plaintiff s 
costs if he enters an appearance for his client and defends an 
action as having wai ranted an authority which he did not 
possess {e) 

Sect 2 — Service on Lunatic Defendant 

968 Where a lunatic or person of unsound mind not so found 
by inquisition is a defendant, seivice on the committee or the 
person with whom the person of unsound mind resides or under 
whose care he is will, unless the court or judge otherwise orders, be 
deemed good service on such defendant {J ) 

Slot 8 — Appearance and Default of Appearance 

959 When an appearance is entered by a committee or quasi 
committee for his lunatic, the appearance pracipe should show the 


(®) Didtshetm v London and Westmimter Bank [1900] 2 Ch 15 43 43t 
C A Thxenj v Chalmers Guthrie & Co [1900] 1 Oh 80 

(а) Be Knight (a Lunatic) [1898] 1 Ch 257, 0 A New York Security and 
Trust Co V Key er [1901] 1 Oh 6b6 Be Hill [1900] 1 1 E 349 Be Barlow s 
H#/Z(18S7) 3b Oh D 287 0 A 

(б) Scott V Bentley (1855) 1 Jur (n s J 394 

(c) E 8 A [1^1] 2 K B 32 0 A Be Aytoun Ex parte Robertson 

Dunham (1901) 36 Ij J 407 

((2) Eor title of action see note (2) p 462 ante 

(e) Tonge v loynbee [1910] 1 K B 215 0 A See also as to the 
solicitor’s liability for costs of a futile action Be Dunn Simmons v Liberal 
Opinion Ltd [191 1] 1 K B 966 0 A. and compare title Infants and 
Childken Vol XVlI p 139 note (♦) As to sohoitor s retainer see title 
Solicitors 

(/) ESC Ord 9 1 5 The object is that service shall be effected upon 
some person qualified to act for the lunatic or most likely to know to whom the^ 
fact of the service ought to be communicated (^om Street Warehouse Co v 
Durrani supra per GaovB J at p 473 and see Camps v Marshall (1873) 

8 Oh App 462 Blyth v Green [1876] W N 214) In the case of a lunatic 
not so found set vice on the keeper or medical officer of the asylum where he 
was detained has been allowed {Thom v Smith [1879] W « 81, Batne 
▼ K ilson (18^3}j 48 L *r (cH ) 469), and tiie keeper of an ai^lum who refuses 
to allow service is liable to attachment {Denison v ffardmgst [1867] W N 17) , 
service on the defendant a business manager is msuffioiaat {Fore Ware^ 
hmmOa V 



Paw X -^Actions by awI) againsy J^tJiYATioa 



edmiBiitee s or committee’A topresentatxTO capacity, and state Sidv $ 
the date of the order in lunacy appointing him It will not then Appeaianee 
be necessary to apply for the appointment of a guardian ad Hem and Default 
When no proceedings m lunacy have been taken, the appearance Appear 
' should be entered as though the lunatic were of sound mind, and 
a guardian ad litem then applied for (a) On default of appearance tormof 
by a lunatic not so found by inquisifaon the plaintiff must, before praeipe 
taking any fuither step in the action, apply to the court for the Appointment 
appointment of a guaidian ad litem (h) 

Seci 4 — Subsequent Proceedings 

960 Any consent as to the mode of taking evidence or as to Consents 
any other proceduie if given with the consent of the court or 

a judge by the next fiiend guardian or committee of a person under 
disability has the same foice and effect as if such party were 
under no disability But a committee s consent is invalid as 
between himself and the lunatic unless given with the consent of 
the judge in lunacy (i) 

961 The non denial by a lunatic whether so found or not of PlMding 
allegations of fact in any pleading does not amount as against him Admissions 
to an admission thereof (/ ) 

No special case to which a person of unsound mind not so Special csm 
found IS a party can be set down for argument without the leave of 
a court or a judge (0 


(ff) Cutha^h V Cuthush (1803) 37 Sol Jo 680 The appointment of such 
guardian is obtained in the Amg s Bench Division by an ex parte application to 
a master supported by an affidavit and in the Chancery Division by a petition 
of course lodt,ed with the senior re^strar A guaidian ad litem may be 
appointed at th^ instance of a co defeu^nt (Jle Daweon Johriston y Hill (1889) 
41 Ch D 415) A manied woman is not ehgible for the post {Re Somerset 
{l>uke) fhynne v St Mmir (1887) 34 Ch D 46 d) When the official solicitor 
(as to whom see title Courts Yol IX p 71) is appointed guardian ad Litem 
he has no greater rights and is m no better position than any other solicitor 
appearing for a defendant except that probably he will be allow^ed costs pro 
perly mcurred in the conduct of the defence {Gill v Oill [1909] P 157 and 
compare Rady v hUdon [1901] 2 KB 460 0 A and Ooatly v Jones [1907] 
W N 161) If a lunatic recovers his sanity he can apply to discharge the 
o^er ^pointing a guardian ad litem {Dunn v R (1900) 44 SoL Jo 731) 

(A) K b 0 Ord 13 r 1 The appbcation is made after the time limited 
for entering an appearance has expired and notice of the application must be 
served six clear days before the heaimg upon or left at the dwelling house of 
the person with whom or under whose care the defendant was at the time of the 
service of the writ {ihid ) 

(i) B S 0 Ora 16 r 21 Notwithstanding this rule it has been held 

that a guardian ad litem can consent to any matter relatmg to the conduct of a 
tcause without any order {iryer v Wiseman (1876) 24 W B 205 Jiggott v 
Taoqood [1904] W N 130 KnatchhuU v Fowk (1876), 1 Oh D 604) By the 
Judicature Act 1899 (62 & 63 Yict 0 6 ) s 1 the sanction of the court or a 
jiid^ must be obtain^ before a consent to a final appeal being heard by two 
Justices instead of three is given on bebaU of a peison of unsound mmd. 
As between a committee and his lunatic the consent will not be valid unless 
preyiously sanctioned by the Lord Chancellor or Lords Justices 
(A) B H 0 Ord 16 r 13 As to pleading generally see title Plbabino 
( f) B S C Ord 34 r 4 On an anpUoation for such leave, evidence 

must be filed that the statements oontamed fihe special case so Imr as the 



46e 


lUniiAXics AKD Pebsons op UKaooND Mind 


Sbot 4 comniitfiee next tnend, oi guardian ad litem of a Itinahe 

SabMVMUt cannot be compelled to ansi^er intenogatories (m) or to make dis 
Proceed eovery of documents (n) 

f pgg If judgment is obtamed against a lunatic defendant a stay of 
DiBcoTei7 execution may be granted (o) to enable an application to be made 

Stay o( by the committee or quasi committee to the Goui t m Lunacy for leave 

execution to pay the amount of the judgment debt out of the lunatics 
Injunct ion estate (p) 

Damages An injunction may bo granted against a lunatic (<?) Money 

application of qi (Idinages lecoveied by oi on behalf of a poison of unsound mind 
not so found in the Iving s Bench Dnision must unless the court 
01 a judge otherwise directs be paid to the Tublic liustee to be 
applied by him for the maincenance and benefit of the plaiulifi(i) 


Geneiat 

fuocliuns 


Part XI — Administration with regard to 
the Reception and Care of Lunatics 

Sect 1 — The Comnmsionei s in Lunaty 

962 The Coramisfeioners in Lunacy discharge amongst other 
duties heieinafter moie paiticularly referred to the following func 
tions — They visit asylums (a) and licensed houses (6) make rules 
as to the management thereof (c) see patients and investigate and 
deal with patients (<i) grant licences for piivate asylums within 
tlieir ]uusdiction (<») and repoit to the Loid Chincelloi and also 
to Pdili ament (J) 

pame affect the interest of the lunatic aie true (E S C Ord 34 i 4) and on 
eiittring the case foi aigument a copy of the judge s order giving leave must 
I e produced {ibid r o) 

{m) Ingram y 1 title (\SSS) 11 Q B D ^ee title Discovert In si eg 
T ON A^D iNTI-RrOCAlORIES Vol XI pp 48 49 

(?) turtle y Muudy [1892] 2 Q B lib DyJe v Stephens {\SS5) 30 Ch D 
y heie ffiygtrteoH y Hall {\^i^) 10 Ch D 23o was not followed 
{(>) hurt V Bladchirn (188 ) 3 T L E 3o6 C A lor rights of creditors 
as against a lunatic s property when such propel ty comes under the protec 
tion of the Court in Lunacy see p 440 ante 
(/) AmesY 1 arJcinson {\Sil) 2 Ph 388 
Ig) J y S [1894] 3 Ch 72 

(r) E S C Ord 22 r 16 These provisions apply to damages awarded 
under the Fatal Afcidents Act 1846 (9 & 10 Vict c 93) (ESC Ord 22 
r 16) As to the lubl 10 Trustee generally see title Trusts and Irustebs 
(a) I unacy Act 1890 (u3 Vict o u) s 187 
(h) fhtd B 191 

c) Ibid 8 226 

d) Ibid 8 194 See p 471 post 

» I unacy Act 1890 (53 A 64 Vict o 6) s 208 The Commissioners • 
immediate lunsdiotiou extends to the cities of London and Westmmster the 
counties of London and Middlesex and the following parishes and places— that 
IS to sav Barnes Eew Green Mortlake Merton Mitcham and Wimbledon m 
the county of '^urrey Southend in the county of Eent and Last Leyton 
I e\t( nstone T^ow I ejtoii 1 Inistow West Ham and Walthamstow in the county 
oi 1 ex and also evei> jlaie withm the distance of seven miles from any 
put ot the cities of T/ondon or Westimnstei or of the borough of Southwark 
{%Ui Sched III) ^ 

(/) Ibui B m 
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CominisBioners in receipt of a salary, voted by Parhatnent must 
be either medical piactitioneis or bani'^tus of not less than five 
years' standing (jj) Their appointment, the appointment of their 
secretary and cleiks, then meetings and procedure and their 
'reports to the Lord Chancellor and to Pailiament aie dealt ^ith in 
the Lunacy Act, 1890 {h) 

Sect 2 — The I isitors tn I/unacy 

963 Visitors in lunacy, commonly referred to as Chancery 
visitors, discharge amongst other functions the duty of visiting 
lunatics so found by inquisition (i) and alSo persons not so found 
but with refeicnce to whom proceedings have been taken in 
lunacy (A,) They act in concert with and under the diiection of 
the masters in lunacy who are ex oj^io members of their boaid (Z) 
Not mfiequently where on a lunacy application conflicting medical 
evidence is hied the visitoib are instiucted to \i8it end report on 
the condition of the patient and they also consider the suitability 
of the scheme foi maintenance sanctioned by the master and call 
for statements of account fiom the committee of the person {m) 
Visitors othei than a master in lunacy, must be medic il practitioners 
01 barristers of not less than five jeais standing (t) 

964 For ever> asylum theie must be a visiting committee of 
not less than seven members appointed annually by the local 
authority (w) at their quaiterly meeting in November (o) bucli 
visiting committee hold office until the first meeting of their 
successors {p) ^ or if default is made m electing a new committee. 


{q) TimacyAct 1890 (j 3 & 64 Vict o 6) s 160 See title Barkis rE as 
Vol II p 382 

(A) Lunacy Act 1890 (53 A *>4 Aict c 6) bb loO — 162 Iheie aie live 
honoiary Comm^tsioni i s and three medical und three legal C ommiisioneis 
Their office is Bituate at 66 Yictoiia Street b W 
(/) lh%l 8 163 

Ik) Rules m I unac} 1893 i 6 

u) Lunacy Act 1890 (o3 & o4 Vict c 5) s 167 

(m) Rules in Lunuc> 18 J2 r 107 ihe appointment of Uhancerj visitors 
then powers and their duties are doilt with m the 1 uiiacy Act 1890 (o3 A o4 
Vict c 6) SB 163 — 168 183 — 186 and iii the Rules m I unacy 1892 ii 100 — 
109 Theie aie one legal and two medical visitors 

(n) lunacy Act 1890 (53 & 54 Vict c o) s 169 (i) For the definition of 
local authority see %h^d s 240 and note Ui) p 479 post 

(o) Lunacy Act 1890 (ol & 64 Vict c 5) s 170 The date for the election 
of the memlieis ot a visiting committee is not afiected by the County CouiiliIs 
(E lections) Act 1891 (54 & 55 Vict c 68) (65 J P 796) In the case oi a 
mstiict asylum the number of members of the committee is fixed b} tho agiee 
meat under which the asylum is provided (Lunacy Act 1890 (63 A 54 Vict 
c 6) B 169 (2) ) Where there is more than one asylum the local authority 
fiiay appoint one committee and the latter may appoint a sub committee for 
each separate asylum {ihid s 169 (3) ) And w'here a county borough or a 
borough not bemg a county borough has oontnbuted to the cost of any county 
asylum such borough will be entitled to appoint membeis on the visiting 
committee {ibtd s 169 (4) (5) ) Boroughs the councils of which are loo^ 
authorities under the Lunacy Act 1890 (53 & 54 Viot. c 5) (see %hd Sched 
IV ) must dunng the contmuanoe of a contract for the reception of theirpauper 
lunatics into a county asylum appomt a committee to visit such liinaticH in tho 
county asylum {ihid s 169 (6) ) 

(j9) iUd 8 l^MO meeting of then successors the old 
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thd eommiiitee last elected continue m ofBce as if the; had been 
duly re elected (a) 

A visiting committee must before June in eveiy year examine 
the accounts of the treasurer and clerk of the asylum and report 
the same to the next meeting of the local authoiity(2/) 

Every visiting committee must appoint a clerk (who may also be 
the clerk to the asylum) at such salary as they think lit, who con 
tinues in office unless sooner dischaiged so long as the members 
of the committee continue in office (c) The visiting committee 
may sue and be sued in the name of their clerk and an action by 
or against them does not abate by reason of the death or lemoval of 
the clerk but the cleik for the time being is always deemed the 
plaintiff or defendant in the action (d) 

965 The justices of eveiy county and quarter sessions not 
within the immediate jurisdiction of the Commissioners {e) 
must (/) annually appoint {g) three or moie justices and also one 
medical practitioner or more (h) to act as visitors of licensed houses 
within the county or borough and otherwise for the pin poses of the 
Lunacy Act, 1890 (t) Meetings of visitois are m then discretion 


committee can enter into contracts which will bind such successors On the death 
01 resi^uition of a visitor vacancies maj be filled up by the authoiity which made 
the original appointment and contmumg members mav act notwithstandmg 
any vacancy (Lunacy Act 1890 (63 & 54 Yict c 5} s 1 1 1) 

(a) I hid s 172(2) A member of a visiting committee must not be interested 
m any contract entered into or work done for the committee and must not 
denve any profit from the funds of the asylum but this provision does not 
disable a member from holding shares m a company which has entered into a 
contract with the visiting committee though it will disable him from voting in 
respect of such contract (f5fd s 174) The meeting of a visitmg committee 
the appomtment of their chamnan and other incidental matters are governed 
by the Local Government Act 1888 (51 & 52 Yiot c 41) s 82 if the committee 
are appointed by a county council otherwise their procedure is reg^ated by the 
Lunacy Act 1890 (53 d. 54 Yict c 5) s 175 
(6^ Ibid 8 173 

(c) Ibid B li6 (1) which in effect, requires the reappomtment of the clerk 
every year 

(d) Ih%d 8 176 (2) and see ibid s 325 and p 469 po9t An action may 

be maintained against a visiting committee in the name of their clerk in 
respect of a contract properly entered into by a former committee Uvendall v 
JSLin^(1856) 17 0 B 483 and see also v ^roM;n(1856) 26 L J (ch)23) 

fe) As to the immediate jurisdiction of the Commissioners see p 466 ante 
If) Thev must be appointed whether there is a hcensed house within the 
county or borough or not since there are other duties for them to periorm 
eg under the Lunacy Act 1890 (63 & 54 Yict c 5) s 199(2) on ^e request 
in writing of the Commissioners to visit single patients detained m unlicensed 
houses 


(^) These appointments will be made by justices of a county at their 
Michaelmas quarter sessions and by justices of a borough at special sessions in 
October Other appointments may be made at quarter sessions or at speoud 
sessions held at the same tune as any quarter sessions (ibtd s 177 (7)) An 
appomtment of a visitor by borough justices requires the written approval of 
the recorder of the borough (t5td s 180) 

(A) As to remunen^ion see note (n) p 469 post 

(i) Lunacy Aot 1S90 (53 & 64 Yiot o 6) s 177 (1) Interest in a licensed 
boose will disqualify for the post of visitor (ibtd , s 177 f8) (4) ) The olei k to 
the justices of a qnarte sesaionB borough must notify to the oterk of the peace 
m ^ames addresses and qualifioatums of the visitors (ibtd 
tW W) must withih foiuieen days of appointment be advertised 
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&ad appointments therefor are kept secret so that managers or 
persons interested in the house to be visited may have no notioe of 
<he mtended visit beforehand (k) 

The clerk of the peace or some other person to be appointed (1) 
hj the jnstices for the county or borough will act as clerk to the 
visitors (m) at a salary to be fixed by the justices (n) Such clerk 
may employ at his own cost an assistant approved by a visitor who 
is also a justice (o), but neither the visitor clerk nor assistant 
clerk may be inteiested m any licensed house nor may they 
have been so inteiested within one year prior to appointment (p) 

Sect 8 — Vmtatwre 
Sub Sect 1 — Chancery Vtsttore 

966 Chancery visitors visit lunatics so found by inquisition 
at such times and in such manner and malve such inquiries as to 
their treatment and health as the Eules m Lunacy or as any special 
order of the judge m lunacy (q) m any paiticular case may fiom 
time to time direct But every lunatic must be personally seen bv 
one visitor at least twice a year and the interval between successive 
visits must in no case exceed eight months Where a lunatic is 
residing in a private house he must during the two years next fol 
lowing inquisition, be visited at least four times in every year (r) 

967 Chancery visitors must upon the request of the master 
visit and report as to any person with reference to whom or to 
whose estate any application is pending before or an order has been 
made by the master (s) Thev must also visit such persons alleged 
to be lunatics and must make such inquiries and reports as the 
judge diiects (t) 

m a local papei and withm three days of appointment be sent to the Com 
missioners by the clerk of the peace (Lunacy Act 1&90 (61 & 64 Vict c o) 
s 177 (10) ) Default m publishing and sending this list renders the clerk liable 
to a penalty of £2 {tbid s 177 (11) ) 

(k) Ibid B 181 

(Q The appointment of a clerk by the boiough justices requires the written 
consent of the recoider of the borough {%htd s 180) and he must be leappomted 
annually (see 66 J P 689) 

(m) Lunacy Act 1890 (63 & o4Vict c 5) s 178 (1) The name address 
occupation and profession of the appomtee must within fourteen days of 
appointment be advertised in a local paper and withm throe daj^s of appoint 
ment be sent to the Commissioners by the cleik of the peace {ilnd s 178 (3) ) 
Default in publishing and sending this mformation renders the clerk hable to a 
penalty of £2 (tbtd a 178 ^4)) 

(n) Ibtd a 178 (6) The salary of the clerk is fixed by the borough justices 
under s 178(6} and paid out of the borough funds under tbtd a 225 
The remuneration of the medical practitioner is also fixed by the justices imder 

a 177 (12) and paid out of the borough funds under s 22d The 
remuneration may take ^e shape of a salary but the Act contemplates that 
the remuneration should be for services rendered so that where there is no 
licensed house in a particular borough the dork and medical practitioner will 
only be entitled to remuneration when called upon to discharge any duties 
under the Act (see 64 J P 623) 

(o) Lunacy Act 1890 (53 A 54 Vict c 6) a 179 

(p) Ibid s 177 (3) (41 As to hcensed houses, see p 4^1 post 
As to the judge in lunacy seep 412 ante, 

r) Lunacy Act 1890 (63 & 64 Vict c 6) s 183 

j) Eules in Lunacy 1893 t 6 
Lunacy Act, 1890 (6 1 & 64 Vick c* 6)i 184 (l)i 
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luNAiics AND PrrsoNS OF Unsound Mind 

968 At the end of even monfcbb Chameiy visitors must 
repoit to the Loid Chancelloi on the number of Msits made, of 
patients seen and of miles ti celled ind make a leturn of their 
tiavelling expenses and a copy of eteiy such repoit and letuin is 
laid befoie Pailnment(iO 

They must repoit to the Loul Chancelloi on Hie state of mind 
bodilj health and geneial condition and caie and treatment of 
e\en pel son visited and also am instance on whith on pioceeding 
to \isit they have been unable to discover the lunatics le&idence 
or foi an> other reason have been prevented from actually seeing 
him (i) Tlicse lepoi tb aic to be tiled in the ofhee of the Chancery 
Msitois (a) 

Sub Si-ct 2 — isyhms 

969 Two or inoie Commissioners of whom one must be a 
doctor anl one a haiiistci must once at least in eveiy jear \isit 
eveiy asvlum and one or moie of the Commissioneis may at any 
time visit anj as>lum and make the inquiiies specifaed in the Lunacy 
Act 1890(6) s 187 as to the piopei constiuction and manage 
ment of the asylum and the tieatment food and condition of the 
jiatients therein ind as to such othei matters as the vi&iting 
Commissioneis think fit (c) 

970 As regal ds \isitmg committees appointed bj local autho 
lilies (d) at least U\o membeis of the committee must togethoi 
once at least m e\eij two moMihs inspect e\erv put of the 
as}lum and see ever> patient theiem so as to gut e\ei\one an 
oppoitunitj of complaint (c), and examine the ceitiiu ates and books 
and enter any lemarks they think piopei in the \isitois book and 
sign the same (/) In the ca&e of lunatics leceued in a county 
asylum under contiact fiom a borough (q) the lunatics leceued undei 
conti let muot be visited at least once in six months by at least two 
member 8 of ^hevisitinor committee of the borough appointed ad hoc 

{u) ]un^f> Act lb90 (uJ t64\ict c 5) s 181 Where u petition foi an 
luquirv luto the btate of mind of an alleged lunitic wa picseuted and di piitf s 
HTobO as to the terms uudei ■which access ol medical witnobsos should be 
allowed the couit made an older tliat ♦wo of the \isitui-s should see the 

d lunatic and lepoit to the court (Re an lilt jtd Lunatit (18S1) 18 

Ch D 20 C A) 

f y) Lunacx Act 1890 (jJ & o4 A ict c a) s 18o 

(a) As tc the in&pectiou and dcsti action of thobO rcpoits see tW s 186 
and pp 41 1 428 ante 

i b) 54 Yict c 6 

f) Thid 8 18i 
d) Seep 467 afite 

e) The Commissioners state with reference to the opportunitjfcof complaint 
that it 18 a means of appeal to which the le^jibl xture has evidently attached 
much importance and which "we know conduces greatly to tianquilhty and con* 
tentment (Commissioneis j9th Report, p 329) and the matter is one of 
much importance to the well being and contentment of the patients ” (tbtd , 
p 341) In the yearly reports there are usually one or two releiences to 
complaints made by patients that the visiting committee have not complied 
with the above provision and m each case the Commissioners drew the atten- 
tion of the visiting committee to these complaints as an instance see the 
Commissioners d6th Report p 36? 

( / ) T unaoy Ad;, 1396 { A u4 Vict c 5), s ISA 
‘seep 180 
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and the result of the visit must be reported to the council of the 
borough (h) Provision is also made for an annual leport by the 
visiting committee of every asylum to the local authority as to the 
state and condition of the asylum (i) 


Slb Sect 3 — Hospitals and Licensed Ilfu^es and Single Patients 

971 E\ery hospitil and licensed house may at any time by day 
or night be ^i^^ited by any one or moie of the Commissionois (k) 
Licensed houses not within then immediate ]uii&diction (1) must be 
visited twice a >eai by t^^o(??l) Commissioners (n) and luensed 
houses within then immediate jurisdiction (/) must bo visited four 
times a yeai by two or moie (m) Commissioners (o) and in addition 
twice a ^eai by one or moie of the Commissioners (p) All visits 
must be made without pie\ious notice 

972 As regaids visitois appointed by justices e\eiy licensed 
house within then jurisdiction may at any time bj day oi night be 
visited by one or moie of the visitors and must be visited foui 
times a }eai by two visitois (one being a medical practitionei) and 
in addition twice a yeai by one oi moie of the visitois (7) 

973 The visiting Commissioners and visitois must at every 
visit to a hospitil and licensed house inspect eveiy pa t of the 
buildings see e\eiy pitient peiiise orders and certificates and 
obseivalions in the visitois book and make entries therein and 
also inqiuie as to the occupitions cUssihc itions conditions and 
diet of the patients and of any othei matter which in then viow 
lequires investigation(s) 

Lveij Commissionei visiting a house licensed by ju tices must 
carefully consider Uie stitc of mind of any patient xs to the pro 
priety of whose detention theie is a doubt 01 as to whose sxnity 

m TundcyAct 1S90 (oi ol Yict c o) a 189(1) 

(t) yUd 8 190 

(A) Jhd B 191 (1) 

/) As to the nninediate luripdiction of the Comini lonei'^ ee p 4or a? tr 
?n) Ono of the Commis loner mu the a doctoi and ono a b mister ccinpiie 
Lunacy Act 1S90 ^ ol Vict c o) s 191 ( ) (a) (o) (4) 

n) Ihtd 8 191 

0) Ibid a 191 ,2) (a) 

Ilid p 191 (^)(b) Uiidci (Lit ail condili ms the Loid Chancellor hia 
power by writing, uniier his han i to lelix the number ot vi its to be made by 
the Commis loners [tltd s 191 { ) ) 

(9) Hid s 191 (u) On their hi t vi it to a house license I b\ justnes after 

the grant or renewal of the licenLe the Commissioners niu t examine the 

licence and if the sime is in older sign it 01 if it is mfoirri 1 enter in the 
visitors book in what re pett it is informal (tltd s 192) 

•(r) /btl 8 19 

(s) I hid s 194 A managei who fails to show to the C oimm irners or visitors 
any pait of the hospital or licensed house or conceals anv pdtient or reiuses 
to ansM er questions is rtinlt> ol a misdc meanour (tttd s 19 >) I ( i the penalty 
flee p 6”^ jod He must also produce to the Coiaims icneis or visitors a hbt 
of his patients the books kept b> him [ursuant to the I uiuo Act IS90 (o^i. 
)4 Vict 0 o) 01 the lilies mute theieunder oideia and ctiUlu ites his licence 
(if any) ind such luithei inform itioii as to any patient a mi\ be lequiieil 
and each Oomniis lonei and visitor must sign the books as haMiio been produced 
[litid ,8 190) 
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hifl attention is specially called, and if the state of mind of the 
patient is considered donbtfal and the propriety of his detention 
requues further consideration, a note thereof must be made in the 
patients book (t) A copy of this note must be sent by the manager 
of the house to the clerk of the visitors (u) within two days, and 
the visitors, or two of them (one being a medical practitioner), must 
immediately visit the patient and act as they Ihmk fit (x) 

974 One or more of the Commissioners must annually and 
may at all reasonable times visit every unlicensed house in which 
a single patient is detained as a lunatic and report to the Com 
missioners as to the p&tient s treatment and bodily and mental 
health (a) Visitors appomted for a county or borough must also, 
upon the request in writing of the Commissioners, visit single 
patients and report (b) 

Sub Sect 4 — Pauper Lunat%e$ 

975 A medical practitioner appointed by the guardians of a 
union, and also the guardians, must be permitted whenever they 
see fit between the hours of 8 am and 6 pm to visit and 
examine any pauper lunatic chargeable to the union confined m an 
institution for lunatics unless the medical officer of the institution 
delivers to the intending visitors a statement signed by him 
certifying that for the reasons mentioned the visit would be 
injurious to the lunatic (c) 

Every pauper lunatic (d) not in an institution for lunatics must 
once in eveiy quarter be visited if not resident m a workhouse by 
the medical officer (e) of the union in which the lunatic is resident 


■<) I unacy Act 1890 (63 & o4 Tict c 5) s 197 (1) 

u) 1 allure on the part of the manager to notify the clerk or on the part of 
the clerk to commumcite forthwith with the visitois is a misjlemeanour {%h%d 
B 197 (3) ) For the penalty see p 52^ post 

a I unacy Act 1890 (o3 64 Yict c o) q 197 (2) 

Ibtd BS 198 199 (1) Befusal to show the Commissioner any part of 
ouse and groimds is a misdemeanour [ibid s 200) hor the penalty 
see p 628 post 

(6) Lunacy Act 1690 (63 & 64 Vict c 6) s 199 (2) Medical journals must 
be produced to and signed by the person visiting pursuant to tbtd s 199 

S (2) (*6zd s 199 (3) ) and the reports are kept by the secretary to the 
mmi8Bione'*B and li they thmk it expedient laid before the Lord Cl^ncellor 
{tbid 8.199(4)) 

(c) Ibtd 8 201 (1) The medical officer must forthwith enter m the medical 
journal the reasons mentioned and sign the entry {tbid e 201 (2) ) 

[d) A pauper lunatic is one who is in receipt of rehef ana although by 
ibtd B 18 a person who is visited by the medical officer of the union at the 
expense of the union is for the purposes of that section to be deemed to be in 
receipt of rehef so that if a lunatic is sent to an asylum at the instance of the 
reheving officer he may be sent under that section as a pauper yet a mene 
order from the relieving officer to the medical officer to visit would not appear 
to make the lunatic a pauper unless he is so otherwise or entitle the medical 
officer to a fee for oertifym^ under tbtd s 202 (4) 

(«) Each medioal <^oer is entitled to 2« 6d for each quarterly visit to a 
pauper not m a workhouse and also to 2 a 6d for each report to the visiting 
committee which flums must be paid by the same persons and charged to the 
same account as the relief of the pauper (f6id , s 202(4}^ Gxiardiaxut must 
furnish the ^oers with proper fonus for the prescribed retiims {iM 
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and if resident m a workhouse by the medical officer of the work 
house (/) Where the lunatic zs lawfully in the custody of a 
relative or friend to whom an allowance is made for the lunatic a 
maintenance, the medical officer must, within three days after 
•each visit, send to the visiting committee a report stating 
whether the lunatic is properly taken care of and may properly 
remain out of an asylum (g) 

976 Any one oi moie of the Commissioncis must on being 
directed by resolution of the Commissioners, visit workhouses in 
which theie is oi is illeged to be any lunatic and inquire whether 
the provisions of the law have been carmed out and also as to 
dietary, accommodation and treatment and report to the Com 
miBsioners and the Commissioners must forward a copy of every 
report to the Local Government Board (h) 

Sub Spct o — S; ectal Case$ 

977 In any case which appears to them to call foi immediate 
investigation, the Commissioners may direct any competent 
person (i) to visit and report upon the mental and bodily condition 
of any lunatic or alleged lunatic or as to any othei matter into 
which the Commissioners are authorised to inquire Qc) And the 
Loid Chancellor in the case of a lunatic so found and the Lord 
Chancellor or a Secretary of State in any other case may direct 
the Commissioners (Z) or any one of them oi any other person (m) to 
make a similar visit inspection, and report (7r) 

978 Where without an order and certificates any person is 
detained or treated without payment as a lunatic oi is in any 
charitable religious, or other establishment not being an institu 
tion for lunatics the Commi«psioneis may require from the person 
in charge periodical medical reports as to the condition of the 
patient and all such other particulars as to him and his propertj as 
they think fit (o) and the Commissioners may visrt and report as 
to the patient and may exercrse with reference to the patient all the 
powers except that of discharge given to them as to peisons con 
fined in an institution for lunatics or as to single patients (p) 


(/) Lunacy Act 1890 (^3 & 64 Vict c 6) b 202 (1) 

, s 202 (3) Ine above provisions do not remove the Lability of the 
medical officer to give notice as to any pauper lunatic who ou^ht to be sent to 
an asylum under %h%d ss 14 (1) or 24 (6) (tiiii s 202 (6) ) As to the medic il 
officer 8 remuneration see note (c) p 472 ante 

(A) Lunacy Act 1890 (53 & oi Viot c 6) s 203 

(t) Such person has for the special purposes of the vi it all the poweib of a 
C »mmi8sioner {ibtd s 204 (2) ) and may be allowed a leasouable icmunei itiou 
♦or his services [-thd s 204 (3)) 

(k) Ihd s 204(1) 

(l) Who are allowed travelhng and other expenses s 20o (3) ) 

(m) Who may be allowed a reasonable fee for his set vices and travelling and 
ether expenses {thtd s 205 (2) (3) ) 

j n) Ihtd s 206 (1) 

c^) Ibid 6 206 (1) The reports are to be kept seciet and are to be open 
y to the mapeotion of the Commissioners and the 1 ord Chancellor and 
persons authorised by the latter (tbtd s 206 (5) ) 

Ihd B 206(2) On a report from the Cwmissioner^ the! ui-dthancellor 
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Sbct 4 — Luenird IIousib and lIo<tintal$ 

feUB Slct 1 — I tcmsed Houses 

979 A licensed house is a pi i\ xte establishment which is licensed 
for the reception of n definite number of lunatics with, in some cases, 
restrictions as to the class oi sex of the patients ( 5 ) No licence 
can now be granted except in lencvial of or substitution for some 
existing licence ( 7 ) and no licence can be granted foi a greater 
number of lunatics than the numbei authoiised by the existing 
licence (s) or foi a longei pc nod than thiiteen mon4is {t) 

980 The licensing anithoiities aie — 

(1) In places within then immediate juiisdiction (a), theCommis 
sioners {h) 

(2) In all othci places (a) the justices foi ever> countv and 
quarter sessions who are the licensing justices and will exercise 
their jurisdiction at quarter or specnl sessions resj^ectively (c) 

di charge the pitient or oidei his romo\ iJ to an instituti m fur Jiiiiitus 
and tho experi os of the order und ot the pitient s mrintcn ince must bo i)iid 
b} the muon where he was found until the authuity ill} hiblo theici 1 
his been iscoitamed w hen the union will be entitled to be itcoupcd b} sueh 
ulthollt^ (lunacy Act 1S% (u j A o4 ^ i< t c s -Ob (3)) md the oidinai} 
justices 3 uii diction of mikin^ idjudit itioii and mamten uk 0 oidois (hco 
jip 4S9 et bet] yoat) will utt ich (1 uii ic} Act 1S90 ( >3 V- o4 \ ii t c u) s JOb ( 1) ) 

(/) lo 10(0] ve more jiiticnts th in is authoii ed by tlic Ikiiik ri to tail t) 
c ni])l\ with the ic^ulitions is to the sex oL the pilicut oi the liss f 
piticnt KuuUrs the luen cc liable to a line ui IjO loi adi p iticnt it cpi\l i 
tuntiai} to his licence (// / -JO) 1 oi the poudlt\ st c i j-S }i t 

(r) I uiiic} Act IS )0 ( )3 A ul \ i( t c u) s -()< (b) ( e p 1 u / u f 

s) I umev Act IS 10 (od A u4 A ict c u) s (( ) 

t) 1 hid h 21b 

7) As to places within the mimedicte juiisdiction see note (<;) p 4bG ante 
T unac> Act 1 890 (a3 A o4 \ ict c 0 ) b 20S (1) 

(c) lit I 8 2()S (2) 1 or the above purposes the j ustices of e\ <^ry borough must 

assemble in special sessions at such tunes as the quarter bessions tor the 
borough are held {iHd b 209) b(o one who is or h is been within one } ear 
preceding inteiehtcd in a licensed h ruse can act m tho gi mling of a licence 
s 20b (3^ ) In the erse of in ippUcation to lusticos tor a licence notice 
oi the djqihc'itioii bhruld be given to the clcik ot the jic ice of the boioUj^h 111 
which the house is bitn ito Accompiinin^ the notice slujuld be a i>l in ot tht 
h ju e and buildiUj, diawn accoidin^, to tlie piovisioiis lu tho 1 ult s m ] una< \ i 
btitemeiit of tlie quuitit} ot laid annexed to the luu c ind i ht it luciit oi the 
number of patient ot each bcx to be itcci\cd Copies ot the ub ive must ul o 
be sent b\ the applic int to the Commis loners Ihe liecnce is di iwn b} tho 
clerk of the peace Where a hpcei il sobbions is held the tleik to the justices 
bummons it and ho must attend the meeting to advise the ju ticcs Ihe 
Hes'^ioiis need not be held on tho same da> as the quaitor sessions A cop} of 
tho pi in gi\en to the Comiui sioners 01 justices on appl}ing for a licence must 
lx hunj; in a consincuous part of tho licensed house (Tun icy Act 1890 (a 3 
A 64 \ let c u) s 227) To supplv wilfullj untrue or incorrect inioimatioii 
for the purpose of obtainin,^ i licence is a misdemeuiour [thid b 214) loi tli6 
peiiali} seep ^2b post Copies ot licences granted by justices must be sent 
to the Corumissionera within seven da}S (T imac} Act 1890 (ud A 64 Viet c 6) 
u 21u) 

Ihe charges for licences aie — 

(1) A \Qd stamp and (>) io« for every non pauper and 2b 6d for ©very 
pauper patient but in no case less than £lo under this head unless the bcenee 
IS for lesB than thiiteeu months when the pajment may berreduced to not less 
than £u (d) the charge lor a licence tor transier to a new house must not be 
icsBthan £1 exelasiva of the siainp ss 216 217) Licences (according as 
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981 litoncjs received for licences Riintcd by justices must 
be paid by the clerk of tbe peace for the county or boiough into 
the county or borough fund (d) , and the justices m quarter or 
special sessions may older the leasonablt remuneration (o) of the 
vibitois and their cleik(/) and all other piopor expenses to be 
paid to the clerk of the peace out of the county or borough 
fund (g) 

982 A renewed licence oi a new licence can onI\ be gi anted — 

(1) To the former licensees oi any one or moie of them oi to 
their successois m tlie business if it appe\ib(70 that the house has 
been in all uspects well conducted by the licensees (/) 

(2) To the ]i( cns(os of in existing house m lesiiect of a new 
house when it is shown (//) tliat it would bo for the comfoit and 
advuitige of tlie patients that the new lioiisc should 1)0 sul)stituted 
(on the sime tcinis lestiictions and toiuliLioiib) foi the old one (/) 

(3) 'Jo joint licensees who desiie to cany on hubinoss apart 
pio\ ided 

(a) the joint establishment and the luoposed new house both 
answer the conditions required for the granting of a new 
licence and 

they ire grinted by the ( emmi <^101101 or instico ) are uudor tho ^oal of the 
( onimi sioiicr'^ or under tho hmd of rt Icist throe ni«ihocs (’’unuv Aot 
1 SOO (ji ^ oi \ ict c *5 216) ind they ire ii )fc t > bo dcli^c red until tho toes 
hive been paid [t/ id s 217 (5) ) 

( /) I III ^-1(1) T^ho (l(ik of tho po ICO mu t keep proper areomits 
[till -M (’)) to be filled Iw it lei t tw> ot tho \i it ns lud in the i o 
1 ichil ot tho poue tor a C( unty udi kc >unt«» mu t be ruditcd in icerid 
into with tho I ocilCrovcrnmcnt \ct lSSS(il Vo^\itt c 11) 8 I (I unity 
\< t IS )0 ()l ^ i)l \ict 0 )) s 221(5)) 

(f) Tho re isonibh ness of the sums ordered to bo pud is for the justices to 
il( cicle 

( /") As to visitors BOO p 46 1 (tvit In the c\ e of boroughs havinj^ 1 
i p irate court ol quirtor ebsions and commis ion of the peace whi h contained 
Jtt nding to the census of ISSl i populition of le s thm 10 000 the locil 
( ovommont Act l&bS {A K, o^ Vict c 41) his not ti insf erred from tho 
bniou^h to the count\ t ouncil tl o obb^ition ot p i>ing tho s d of tho loiou^h 
)u trees SCO lhttf(vrl (orpotaiion \ hoi folk ((untif i (umil [1S9S] I Q T> 

111 afhimtd 2 Q 1 16 S C A the decision in which would ecm to apply 

tl i VI itois tloiks8ilir\ 

(/) I uniicv \ct ISQO ( j k Vict c j) s 22o (1) Payments are made out 
of tho county or borough fund by the tieisuicr and allowed in his accounts 
on the authority of th ju trees older (tfttd a 22o (’)) But Bums ordered 
to be piid by justices of a countj ire subject to the sanction of tho 
standing joint committee of the county council and quarter sessions as 
provided b\ the locil Government Act 18S8 (ol & o2 \ict 0 41) s 66 
(T unacy Act 1890 (o3 o4 \ict c 5) s 22o (3)) 

(A) The persons to be satisfied are the Commissioners m the case of a hou e 
within their immediate jurisdiction (see note (e) p 466 anti) and the justices in 
Jbhe case of a house licensed bj or withm the junsdution of the justices 

(Lunaej Act ls^»0 (53 % o4 Yict c u) s 207 (1) (3) (4)) But the Com 

missioiiers cannot tyrant a licence for a new hou■^e withm their junsdiction if 
the old house is within tbe junsdiction of the justices nor can the justices 
grant a licence foi a new house if the old house is withm the juii^ction 
of other justices or of the Commissioneis (Commissioners uith Eeport p 14) 

(t) I unacy Act 1S90 {oi & A Vict c 5) s 207 (1) 

{/) [bid 8 20 < (J) On the pioposed transfer of patients to a new house 
not previously li< on sed seven clear days notice of tine intended substitution 
(unless the saino is occ isioned by fire oy tempest) tmist l»e sent to tho person 
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(b) no larger number of patients is detained under the renewed 
licences at both establishments than under the old kcence 
at one establishment (Z) 

(4) Where the licensee is a medical man employed as manager 
by the propnetoi of the house his licence will be transferable or 
renewable to him so long as he continues manager or to the 
pioprietor or to any other medical manager employed by the 
piopiietor (m) 

4 licence must not be granted unless the licensee or one of the 
licensees undei takes to leside in the house (n) A licence to several 
pel sons, one of whom dies before the expiration of the licence, \sill 
remain in foice provided one of the suivivors has undertaken, or 
undertakes within ten days after the death to reside on the licensed 
premises (o) 

983 Before a house not within the immediate jurisdiction of the 
Commissioners (p) and not previously licensed is licensed one or 
moie of the Commissioners must by inspection ascertain whethei 
the house is suitable foi tlie reception of lunatics and the Com 
mi&sioners must report theieon to the clerk of the peace of the 
Lounty or borough and the leport must be received and considered 
by the justices (^) 

984 No alteiation or addition must be made to any licensed 
house without the previous consent in wilting of the Commissioners 
ind also of two of the visitors in the case of a house within the 
jurisdiction of visitors (0 

985 If a licensee becomes by sickness or other sufficient reason 
incapable of keeping the licensed house or dies before the expiration 
of the licence, the Commissioners or anj three justices for the 
count} or borough as the case be may tiansfer the licence foi the 
teim then unexpired, to such person as they approve'(«) 

986 If a majority of the justices of a county or quaiter sessions 
borough or the Commissioners recommend to the Lord Chancellor 
that any licence be levoked oi be not renewed the Lord Chancellor 
may revoke or prohibit the renewal of the licence (f) 

on whose petit on the reception qider of each private patient was made oi to 
the peison by whom the last payment on account of the patient was made and 
to the authority liable for the maintenance of each pauper patient (1 unacy Act 
1890 (o3 & 64 Yict c 6) s 219) As to reception oiders seepp 499 et sea post 
7) Ibid 8 207 (4) 
m) Ibtd B 20 i (6) 
h) Ibtd s 211 
'o) Ibtd s 212 

p) For places within the immediate jurisdiction see note (e) p 466 ante 

q) I unaev Act 1890 (63 A 64 Vict c 6) s 210 - 

VJ Ibtd 8 213 

Ibfd s 218(1) Where the hcence is transferred by justices the derk 
of tne peace must within three days ol the date of the mstrument of transfer 
(imder a penalty cl 40« for each day he is m default) send a copy thereof to the 
Commissioners {dkd , s 218 (2) (3)j 

^0 I unacy Act, 1890 (63 A 64 Vict c 6) s 221 (1) To give gratuities to 
relieving ofEcers for pauper lunatics brought to a lioensed house renders ffie 
licence liable to leweeMaon (Commis'^ionors 69th Report p 60) Notice must be 
given to the mausgi^cf the licensed bouse seven clear days before the application 
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^7 The OemmisBtoners, inlii BanetioD of a Secietary of 
saay make regulations for the government of licensed houses, 
Trhieb regulations, or a copy whereof, must be sent to every 
licensed house to which they relate and must be observed 
. theiem (a) 

988 In a house licensed for one hundred patients there must be 
a lesident medical practitioner as manager and medical o&cer (b ) , 

A medical piactitioner must visit 

(a) Houses licensed for less than one hundred and more than 

fifty patients daily (c) 

(b) Houses licensed for less than fifty patients, twice a week (d) 

(c) Houses licensed foi less than eleien patients tviice a week or 

at sndi greater inteivals as directed b> the commissioners 
or Msitors but not at greater intervals than once a fort 
night (c) 

There is powoi foi the visitors or Commissioners to diiect visits 
at other times not oftenei than once a day (/) 

989 With the previous consent (g) m wnting of two Cominis 
sioners (h) or l^here the house is licensed by justices of two 
justices voluntary boarders (i) may be received in a licensed house 
foi the time mentioned in the consent, at the expiration of which 
period or of any extension thereof by a further consent, the 
boarder must be dischai ged (k) In addition the boarder must be 
allowed to leave the licensed house upon giving to the manager 
twenty four hours pievious notice in wnting of his mtention so 
to do (1) 

for revocation is made to the Loid Chancellor (Lunacy Act 1890 (o3 & 
Vict c j) 8 221 (4) ) A copy oi notice of the revocation is sent ^o the manager 
ol tlie hcensed house and th^n puWi hed in the London Gazette {ihid s 221 (j) ) 
and such revocation takes effect not more than two months after publication 
in the Ocuette s 221 (2) ) To dotain two or more lunatics in a house for 
more than two months after the expiration or revocation of the licence for tho 
house IS a misdemeanoui {tbtd s 222) For the penalty see p 628 post liut 
all poweis of Commisbioners and visitors with lelcience to licensed houses and 
the patients theiein continue in force so lon^ as there are any patients there 
(Lunacy Act 1890 (o3 A 54 Yict o 5) s 223) 

(a) I hid B 226 The Commisbioners have made these regulations in their 
Buies dated the 26th June 1S96 

h) Lunacy Act 1 890 (o3 & 64 Vict c o) s 228 (1). 
c) Ibid s 228 (2) 

'd) I hid s 228 (3) 

(«) Ihtd 8 228 (3) (o) 

(/) Ihtd B 228 (4) 

M This consent will only be given upon the application of the intending 
boji-der (Lunacy Act, 1890 (j 3 & 64 Vict c 5) s 229 (2)) 

{h) If the house is not within the immediate junsdiction of the Commis 
sioners (see note (e) p 466 ante) notice of reception must be given to them 
*by the manager within twenty four hours of reception under a penalty of £o 
for each day he is m defatilt (Lunacv Act 1891 (64 A 65 Vict o 6o) s 20) 

(t) Any relative or fnend of the boarder may also be received on the same 
terms {ibtd s 229 (1) ) But the total numbei of patients and boarders mubt 
not exceed the number of patients for which the house is licensed {tbtd 
a 229 (3)0 and each boaider must, if required be produced to the Gommu 
sioners or visitors on their visits {ibid a 229 (4) ) 

(k) Ibtd a 229(1) 

ll) /ttd , a 329 (6) to allow the boarder to leaTO Tenders t]u 


Sbot 4 

Lioetm4 
Houaea wad 
HoBjdtala. 

BegnJatioiu 

Provisions as 
regards 
medical 
attendants 


A Imission cf 

voluntary 

boarders 




478 


Lunatics and Persons op TJnsouad Mind 


Sect 4 
Licensed 
Houses and 
Hospitals 

Definition 


Medical 

ofiiccr 


Registration 

Inspection 
prior to 

Provision'll 
cei tilicatt 


Approval of 
rcgulatu ns 

Complete 

ccititicatc 


Infoimaiion 
whi( h m \\ 1) 
lequiied by 
the ( om 
missioucis 


Sub 2 — lloajniaU 

990 * Hospital means m the Lunacy Acts (m) any hospital or 
pai t of a hospital, or other house or institution (not being an asylum) 
wherein lunatics aie lecened and supported wholly or paitly by 
voluntaiy contributions or by any chaiitable bequest or gift or by 
applying the excess of payments of some patients towards the 
suppoi t, provision or beneht of other patients (n) Every hospital 
must have a lesident medicil practitionei as supeiintendent and 
medical oflicer(o) and no lunatic must be leceived in any hospital 
unless it is legisteied {}>) 

991 When application is made for the registiation of a 
hospital (q) for the reception of lunatics the Commissioneis inspect 
the hospital 0) If they cnnsid^r that the hospital ou^ht not to he 
rtgisteied they must so repoit to a becietaiy of State who must 
theicupon fin illy deteimine the mattei (s) It tlie Commissioners 
are of opinion oi a becretaiy of State deteimines that the hospital 
ongl t to be registered the Commissioners issue a piovisional ceitifi 
cate of legistiation \alid for six months oi any extended time (0 

Within three months fiom the giant of the piOMsional coitificate 
the managing committee of the hospital must submit regulations 
toi the hospital to a Secretary of State and on his approval the 
Commissioners issue a complete ceilificate of regi tiation specifying 
the number of patients of each sev to be lecened {ii) 

992 The Commissioneis miy requiie from the supeiintendent 
or ofliceis of a rogisteied hospital infoimation as to the mode m 


maniger liable for an action foi £10 as liquidated dainages for each daj or 
put of a dxy of improper detention (Iunac> Act 1S% (oi X 64 \ict c j) 

8 229 (fi)) If the Commissioners consider any boarder unfit to remain us a 
board! r they may diiect the mana^ci to remove him oi to take steps to obtain 
a reception cider and failure to comply with such diiection irtvolves a penalty 
of for each day s default (Lunaej Aft 1891 (o4 A oo \ict o bo) s 20) 

(m) lor these see note p 412 ante 

(w) lunacy Act 1S90 (oi A ^>4 \ict c ?) 341 as to the meaning of 

asjliim see note (/) p 4 <9 post 

(o) I unary Act 1890 (u3 A ul Xict c 6) s 210 

ip) I ltd 8 231 (9) 

(q) Onh the buildings shown on the phns sent to the CommissK nns 
pursuant to their rules will be consider^ as part of the hospital for the 
imrpo e of the leception of lunatics and knoi^iii^l} to lodge patients in uiy 
buildin^ nc t shown on such plans is a mihdeme inour (ibid s ^33) I oi the 
penalty see p ij2S p< 

(?) lunacy Act 1890 (u> & 64 \ict c a) s 231(1) 
s) Ihfd s 231 (2) 
h) I ltd s 231(3) M 

(v) Ihtd s 231 (6) (b) This number will cover boarders as well as patients 
(did s 231(8)) Non observance of tho terms of the cei-tificate of regis 
tration or of the statutory provisions as to hospitals bj the superintendent 
constitutes a misdemeanour (i/jk! s 2ol (10)) The regulations which may 
with the approval of a Secretary of State be altered (Lunacy Act 1891 (64 A 65 
\ ict 0 66) 8 12) must be printed and a copy sent to the Commissioners and 
another copy hung in tho visitors room in the hospital under penalty of £20 
(lunacy Act 1890 (fi3 A .it Vict c o) s 232 (2) (3)) The hospital accounts 
unless submitted to the Ch iiity Commissionc rs must bo audited once a j ear 
by an act ountant or other audi c irpio>ed by the I uuaoy CoHUamouois aud 
mu&t be printed (ilfd | s 231) 
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winch the hospital regulations are earned out (a) and if diss itislicd 
they may ^ive notice to the super mtendci t and two membeis of 
the managing committee {h) requiring that such regulations shall 
be observed (c) 

On non observance for six months of the lequiiements of the notice 
the Commissioners, with the consent in writing of a becretaiy of 
State may make an older (iZ) closing the hosjutal for the reception 
of lunatics (^) 

993 It complaints are made by persons resident in the neigh 
bom hood of any hospital that the patients are allowed to go outside 
the hospital without sufficient or any control the Commissionei s 
may inquiie and may mike orders in relation thcieto and the 
superintendent of any hospital disobevmg anv such order is guilty 
of a misdemeanoui {J ) 

994 The managing committee of anv hospital may giant to any 
officer or servant who is incapacitated oi who has been in the hos 
pital foi fifteen jeais and is not less than fift} veais old a supei 
annuation allowance up to two thirds of his silarv with the vilue 
of the lodgings rations oi oLhei allowances enjoved b} h m as the 
coimnittce think tit ( 7 ) 

&ECJ 5 — County and Boioiiqh isi/lums 
‘^Uii Se( 1 1 — Duty of J otal iuthoidy 

995 I\ety local authority (/i) aotiii" thiou{,h a visiting com 
mittce(i) inu^it juovide and nnintaiii asylum (/) accommodation 

fa) lunacy Act 1S90 (ol A 51 Vict c a) s 2J (1) 

(b) Anj medical oi other officer ot the hospitil w dihqualffied liom bcin^ on 
the managing committee as also is undone inteiested in a coiiti ict with the 
managing committee {ibid s 2 j6) 

c) J bid 8 (2) 

</) Befoie the order is made the sapoiintendent and managing committee 
vmU be given fonitocn dajs to stite then reisons lor non complianoo with the 
oiicinal notice and their statement must be laid befoio the becrotiiy oi State 
(tiid B 26 1 (o)) 

Jill b (3) To detain lunitus aftei this older has been made is a 
mi tloineuiioui s 237 (4)) 1 ui the penalty step jist 

luuie^ Act ISJl (H ^oS'Vict e (oj s 21 1 his tlau'^e was iii trod ucfd 

i 0 tne Act in the House oi I oids ihe Commissionors state that the) wuul 1 
1)6 very lehictant to make au) oider thereundni as the pioper exciei t ot 
]>itients is part of theu treatment to which the Commissioneis attach t,itat 
impoitance (Commissioners 40th Report p 84) 

I unacy Act 1890 (od & 64 A let c 6) s 23o 

[h) The council of every administrative county and county borough le i)ec 
tively constituted under the I oc il Government Act IbOb (el & 62 \ let e 41) 
and the council of each ot the boroughs specified in the Lunacy Act lb90 
{b6 & 54 Viot c 6) Sched IV or in the case of the Cit) of I ondon the Common 
Council IS a local authoiity for the purposes of such last mentioned Act 
{%hid , 8 240) 

bpocial provision has been made with regard to Lancashire b) the Lancashire 
County (I unatic Asj lums and other Powers) Act 1891 ( j4 & o6 Vict c xx ) 
by which a board is constituted consisting of lepresentatives of the county 
council and fifteen county boroughs in which are vested the county asylums 
with powers of management 

(t) I unacy Act 1890 (.^3 t 64 Vict c 6) s 239 

(^) Asylum meins in the I unacy Acts an a8>lum foi lunatics pi ovidod 
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Skot 5 for pauper lunatics (Z) and may provide asylum accommodation for 
County and paupei and private patients together, or in sepaiate asylums and 
Borough may provide separate as\lums for idiots or patients suffering from 
Asylums any particular class of mental disorder (??z) Any such provision 
may be made by the local authority, either alone or by uniting 
Failure in with some other local authority or authorities (w) If the Com 
missioners report to the Secretary of State that any local 
an on y authority (o) has failed to satisfy the statutoiy lequirements as 
legards asylum accommodation the Secretary of State may require 
the local authority to provide such accommodation (p) 


PuTcliase and 
furnishing of 
buildings 


Sub Sect 2 — Frovtbton of AByJums 

996 A visiting committee authorised to piovide asylum accom 
modation may agiee upon plans and estimates and contiact(g) for 
the purchase of lands and buildings (7 ), with or without fittings 
and furniture, and for the erection, lestoration and enlargement 
of buildings (s) (which plans and contracts must be approved by a 

by a county or borough or by a union of counties or boroughs (I unacy Act 
1890 (53 & 54 Yict c o) s 341) When no moie patients can be accommo 
dated m the county asj luma it is the duty of the county council to provide 
the additional accommodation either by building another asylum or by 
making aiiangements tor the reception of county patients in some other 
abylum or institution for lunatics 
7) Ihtd s 238 (1) 
m) Ihtd 8 241 

w) Ihtd fi 242 (1) eee further as to such agreements note (5) p 484 post 
‘ ‘ Lunacy Act 1890 (63 & 64 Vict c 5) s ^ ^ (2) (3) A local authority 
which is not a county council has for the purpobe of pioviding as>lum 
accommodation ill the poweis confened on a county council by the Local 
Government Act 18S8 (61 & 52 \ict. c 41) s 65 (Lunacy Act 1S90 (u3 & 54 
Vict 0 6) 8 238 (4) ) 

(p) Ibid B 247 The remedy for breach of the above statutoiy duty is by 
miiidamus to the authority at tne instance ot the Secret nj of State Lven 
if special damage is suffered through the i iiliire to provide suihcient accom 
modation an action will not he for the reeover\ of such special damage 
As to proceduie by mandamus title CrowN 1 kactice VoL X pp 77 
ft 

(q) All plans estimates and contracts and the 'imoiint to be paid by each local 
authority must he reported by the visitmg committees to their local authorities 
in any event and must also be approved by such local mithonties unless the 
amount to be expended has been previously sanctioned h^ them (I unacy Act 
1890 (53 & 64 \ict c u) s 2o4 (3) ) A contiact need not be approved before 
signature (2)<*i enwA V Frown (ISoQ) 26 L J (CH ) 23) In case of difference 
between the local authoiities the authority withholding approval to any plan 
estimate or contract must within four months after the same has been leported 
to it send to a feeoietiry of btate a statement of its objections and the 

V fiflcretary of State may diiect the work to be earned out with or without altera 
hons or may direct an ultematn e scheme and his decision is fin il (Lunacy 
Act 1890 (63 & 64 Vict c o) b 2o4(4)) 

^ (r) The Lands Clauses Acts (see title Compui soby Pubchase of I and and 

^Compensation Vol VT pp 1 seq ) (not including the provisions as to* 
compulsory purchase sale of superfluous land and recoveiy of penalties etc ) 
are incorporated with the I unacy Act 1890 (ti3 A 54 Vict o 6) {ibid s 260) 
BO limited owners can sell {Veventsh v Bromn supra) The power to purchase 
compulsorily may, however be exercised subject to certain restnctions under 
the Looal Government Act 1888 (51 & 52 Vict c 41) s 6^ Power is also 

S iven to a looal authonty to pui chase any hcensed or other houses and land 
junacyAct 18»0(A3 Vitt c o) s 238(3)) 

{») OomaMitoMHi wy ttey View with concern a growing tendency to 
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Secretary of State before being carried into effect), and also for Baor 5 
the furnishing of buildings and for the supply of clothing, and for County and 
all the matters necessary (a) for carrying into effect the authority Borough 
conferred upon them (6) Asylnms 

Every person entering into a contract with a visiting committee rontractor to 
must give sufficient security for due performance of the con give security 
tract (c) and every contract, and all orders relating to it, must 
be enteied m a book kept by the clerk to the visiting committee 
and when the contract is completed the book must be deposited 
with the local authority, or wheie there are several authorities 
with that which contiibutes the largest prpportion of the expenses 
of the contract (d) 

997 Where any lands contracted to be purchased or taken in Release from 
exchange h} a\isiting committee are found unsuitable or are not contract 
required the committee mav, with the consent of a Secietaiy of 
State and upon payment of such sum, if any, as he approves, 
procure a release from the contract (c) 


998 Instead of purchasing land oi buildings a visiting com lease instead 
mittee may take a lease thereof for not less than sixty years (/) of purchase 
and, with the sanction of their local authority may hue oi 

become yearly tenants or tenants for a term of years of any land 
or buildings (g) for the employment of asylum patients or the 
temporary accommodation of pauper lunatics for whom the asylum 
accommodation is inadequate {h) 

999 Lands acquired for the purposes of the Lunacy Act To whom land 
1890 (i), may be conveyed (1) to the local authoiity being a countv is conveyed 
council , (2) if such authority is a borough council to the municipal 
corporation of the borough and (3) where more than one local 
authority is interested, to all local authorities interested as joint 

tenants {k) 


1000 Lands and buildings used for asylum purposes and after 
wards found unsuitable or not required, may with the consent of a 

extravagance m building asylums and have issued a circular urging the need 
of strict economy m the buildmg finishing fittmg and furnishing of asylums 
(66th Report p 11) They have also issued (September 1911) msti notions 
relating to the sites and construction of lunatic asylums 

(а) As to what is reasonably necessary see Moffatt v DvJiSon (186d) 13 
OB 543 

(б) Lunacy Act 1890 (o3 & 64 Vict c 5) s 2o4 (1) (2) Lunacy Act 1891 
(64 & 60 Vict 0 65) 8 16 

(c) Lunacy Act 1890 (ij 3 t 64 Vict o 6) s 2o6 (1) 

(a) Ibtd B 256 (2) This book may be inspected by ratepayers (tM 
8 266 (3)) and a copy thereof must be kept at the asylum to which the 
contract relates (tbid s 256 (4) ) 

• (e) Ibtd B 268 (1) The consideration for the release and the expenses 
of ^e contract and release are raised m the same manner as if the same were 
payable in respect of the purchase money of lands for the purposes aforesaid 
Ubid 8 268 (2)) 

(/) Ibtd 8 261 fl) 

(g) Such land and buildings are deemed part of the asjlum and subject 
to all the existing asylum piovisions (tbtd , s 261 (3) ) 

(A) Ibtd 8 261 (2) 

(t) 63 & 64 Vict c 6 
(A) Ibtd s 264 
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Secretory of State and subject to such conditions as he may 
impose, be retained and appropiiated for any purposes for which 
the local authority is empowered to acquire land (1) 

1001 When asylum accommodation appears to be insufficient, 
the local authority may supply the deficiency by exercising itfi 
powers in regard to providing accommodation or by rebuilding or 
enlarging any existing asylum (m) 

For the purpose of providing accommodation for piivate lunatics 
the visiting committee of an asylum may with the consent of each 
local authority by whom the asylum is provided and with the 
approval in writing of a Secietary of State, make alterations m or 
additions to the asjlum (n) 

A district asylum must not be enlarged or impioved without the 
consent of all the parties to the agreement undei which the same 
18 provided (o) 

The visiting committee of an asjlum may of then own authoiity 
oidei (p) all necessary and ordinaiy lepaiis and also all necessaiy 
and proper additions alterations and impiovements to an amount 
not exceeding ^400 m any one year (q) 

1002 The vibiting committee may with the consent of their local 
authority and of a Secretary of State ai range for the buiial of 
lunatics dying m their asylum and of their officeis and soivants by 
{i7iter aha) providing burial grounds, enlaiging existing buiial 
grounds or agreeing with persons willing to piovide for such 
banal (r) 


?) Lunacy Act 1890 (53 & i>4 "Vict c 6) s 266 

m) Ihtd 8 238 (2) 

n) Ibid s 2o5 
Ibid 8 2o7 

') An o der for payment of the cost incurred may be made c ii the treasurer 
of .e authority or of each authority hable tor payment and the tieasurei must 
pay the amount mentioned in the older out of the county or borough fund 
(ibid B 266 (6) ) The obligation of the visiting committee to make ordeib lor 
payment appears to be enforceable by mandamus and the obligation of the 
treasurer of the local authority to pay on the order made by the visiting com 
mittoe not by mandamus but by action see he hidimond C as to and Etirh 
mond (Surrry) Corporaiton [189 ij 1 Q B 66 and It v I oi icn and North 
Wesltm Rail vay and Creat 13 cs/ rn hallway (1896) 65 I J (q. B ) *>16 
(gO Lunacy Act 18 JO (53 A 31 Vict c 5) s 266 (1) An oidei for any of such 
wo^ exceeding £100 must be signed by at least three visitors at a meeting of the 
visiting committee summoned for consideiation ot the mutter ( ltd s 266(2} ) 
Expenditure except for repairs raiibt be reported to the local authority liable 
therefor (ibtd s 266 (3) ) In the case of a district asylum the visiting com 
mittee must apportion the expenses in the proportion m which the loc|i 
authorities have contributed to the erection of the asylum or where the agree 
ment to unite deals with the proportions then m accoifiance with such agreement 
ana if the agreement deals only with repairs then the additions alterations 
and improvements must be borne in the same proportion as the repairs (tbtd , 
••266(4)) 

vr) i ss, 258 2o9 See title Bueial and Cremation Vol III p 545 
As to what burial fees are payable on the burial of a lunatiq, see W(odv Head 
Mgleu BitruU hoard [1892] I Q B 713, and II ♦//♦aw v intm 

mi b 
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Sub Sect and Ojffiters of isylunu 

lOOS The visiting committee of an asylum must within twelve 
months aftei its completion submit to a Secietaiy of State rules 
for the government of the asylum and such lules when approved 
1)y a Secretary of State must be printed md obser\ed(8) Ihe 
visiting committee must also make legulations as to the number and 
description of ofliceis and seivants and their lespective duties and 
salaiies (i) and must dcteimine the diet of the patients (a) 

1004 Ihe visiting committee must app )int — 

(1) A chaplain {h) (2) \ medical ofhcei (c) , (3) a supeiintendcnt 
or if theie is inoie than one division a superintendent of each 
division of the asylum who must be the resident medical ofhcei of 
the asjlum oi ot the division of which he is appointed supeimten 
dent unless a Secietaiy of State authorises the committee to appoint 
some othei poison than a medical othcer to be supeiintendent 
(4) a cleik (5) a tieasiiiei (6) such other ofliceis and servants 
as they think lit (d) 

Appointees may be lemoved and vacancies in the above 
mentioned posts (1) to (5) must and in the posts lefened to in ((>) 
may, be filled by the committee ((») who also fix the salaries, wages 
and lemuneration of eveiy peison appointed (/) 


(d) Act lS)0(o3 ^ 04^ ict c 5) s 2ij{l) The rules may bo altered 

and vuiitd with the appioval of a Secretaiy of State {ihid b 2 / 1 ( 2 ) ) 

(t) II id ^ 2^0 (o) Ihe lOtjUlations may provide that anv number of lx da 
mil} be le eived for specified cases iiid in thit event the a \lum will bo ecu 
feidcied full foi non spocihed cases when there are no vacant beds except tho e 
BO specidll} re oived but the committee may if the\ think fit fill an} leseived 
beds {thti s 2/0 (4j ) The regulitions mi} also piovido for the exclusion (f 
contagious or infe< tious iiulddics oi ot those coniin^, hum i place wheie such 
a mil id} 1 prt\yj.ent {tlxd ^ 2i i (o) ) Ihit this will not enable tho committee 
to lequiie the giuiduiib to fuini h ccitihcate thit the patient is free from 
ceitain specified iiilcctious inilidio ihu 16430 ! itions ma} also provide for the 
absence foi a period not exceeding four divs ot a piticiit from the iB}lum by 
permission of the maiiaj^ei {thid s 2/o (5) ) 

{(i) Jhid s 2 <5 ( 6 ) 

( b ) See title Lcclisiasticat I aw Vol XI p CoO The chaplain is not 
compelled by stitute to reside in the as}liini or to give his wholo time to 
the duties ot his ofhee therein (/ v //rre/er/ ( runty tom nf (1S9()) A\ 11 
/ 7 ')) but the committee ma} le iboiiablv appropnite a hoube for him within the 
as} lum premises and leqiure him to ic^ide there {Congjeie v Lpfo?i Oierstera 
(1864) 4 13 A. fe 85 / ) A mini ter of anv u ligious persuasion ma} be appoiiitt d 
to attend patients ot the same Toli^^ion ais himself (1 unacy Act 18% (o3 St a4 
Vict c o) 6 276 ( 2 ) ) and one not so appointed and not belonging, to the 
Established Church may it the lequest of a patient of the same rehgion as him 
self or at the request ot the patient h friends be authorised to visit the patient 
subject to such regulations as the medical officer approves {thid s 27 / (d) ) 

« (f) He must reside in the asvlnm and must not be the clcik or treasurer 
thereof (thid e 276 ( 1 ) (b) ) Eebidence in the asylum means that the doctoi a 
house must be in the grounds appiopmted to the as} lum so as to be reasonably 
within it {Congreve v b})ton Overseer supra) A visiting physician or surg^ii 
may also be appomted b} the committee (lunacy Act 1890 (j 3 A. 64 Vict 
c 6 ) 8 2/6(4)) 

(d) Ibid s 2 / 6 (l)(c) (d) ( 0 ) (f) 

\e) Ihvl 8 276 (3) 

(f)Jhil 8 276 (5) Provision has been made Asylum Offioeif’^uper 
annuation Act 19()9 (9 Fdw 7 c 48), for gr^ities and superannvultion 
allowances to officers and seivants of ofiylnms are for this purpose divided 


Sect 5 
County and 
Borough 
Asylums 

Approval of 
1 ulcs 

llLgulationR a 
to udiccis 


Officers 



484 


Lunaiics ani> Pepsons of tJ^soul^D Mind 


Saar B 
Comity and 
Borough 

Asylmns 

Duty of 
ofiicera to 
keep books 
etc 


Agreements 
to unite 


1005 The clerk to the asylum must keep all books and docu 
ments which the visiting committee are required to keep(^) and 
an account of receipts and expendifcuie on account of the asylum (h) , 
and the treasurer and every oflicer of the asylum who receives or 
expends money or goods on the account of the asylum must keep 
accounts of his leceipts and expenditure (a) 

Sub Sect 4 — AyreeTnents to umte Conirthutions and C ontracts for Reception oj 

laiiper luuatica 

1006 Local authorities may unite either jointly to provide and 
maintain a district asylum or upon terms as to payment, for the 
joint use as a distiict asylum of an existing asylum 

Agreements to unite (b) must state — 

(1) The number of \isitor'^ to be chosen by each contracting 

into two classes (Asylum Officers Supers nnuition Act 1909 (9 Edw 7 
c 48) s 1) those having char^ of patients and other officers or servants 
The ordinary allowance is one nftieth or one sixtieth of the salary (aocoid 
ing to class) for each year of service with power to the visiting committee 
to increase it in special cases to an amount not exceeding two thuds of 
the salary while no gratuity can exceed one year s salary [thid s 2) 
Allowances are not assignable and may be applied by the vi iting committee in 
rep<i;y ment of parochial relief leceived by the officer or others ise tor his support 
or for the benefit of those dependent on him (ilnd s 14) 1 revision is also 

made for the granting of gratuities to dependants m case of the death of an 
officer or servant (t/m/ s 4) and the fnfeiture by any officer or servant who 
18 guilty of anj offence of a fraudulent chaiacter or of grave misconduct of 
all claim to any supeiannuation allowance {ihd s 5) for contribution by 
ofiicers and servants annually of a percentage amount of their salaries to^aids 
a superannuation fund {ihid ss 8 9) and also for the return of such contn 
butions in certain cases to officers or servants who have not become entitled to 
a superannuation allowance 7 s 10) 

Lunacy Act 1890 (53 L 54 Vict c 5) s 278 (1) 

(/i) /5i(7 s J78 (2) Defore the oOth September in oich year or at such other 
date as the I ocal Q-overnment Loard appomt the clerk must send to the Local 
Government Board and to the Commissioners {ibid s 2i8 (3)) an abstract 
of the previous year contaiiimt, such paiticulars and in such form as the Local 
Government Board direct {ibid s 2<8(4)) and a copy ot this abstract must 
within one month of its receipt be laid boloie both Hou os of Parliament if then 
sitting (tfticf s 278 (o)) The provisions of the Local Government Act 1888 
(ol & 22 \ict c 41) relating to the accounts of the county councils and their 
officers and to the audit of such accounts will applj to eveiy asylum belonging 
wholly or in part to a county council and to the visiting committee and officers 
thereof (lunacy Act 1891 (54 & oo Vict c 6o) s 18) See title Local 
Government p 362 ante 
(al Lunacy Act 1S90 (63 & 54 Vict c 6) s 278 (6) 

{h) Agreements to unite require the approval of a Secretary of State {ibid 
B 242 (3) ) As to obtaining such approval see ihd s 272 For form ot 
agreement see ibid Sched II Form 21 The agreement maj with the 
consent in wiitmg of a majoiity of visitors of each conti acting party and of 
the Secretary of State bo altered or varied but not so as to contain provisions 
which could not originally have been included in it {ilnd s 2o0) An agree 
ment to unite must be reported as soon as possible to the loc il authontiqii 
interested {ibid s 251 (1) ) and the original must be delivered to the clerk of 
the authonty within whose admmistratn e area the asylum is situate to be kept 
by him among the records of the local authonty {ihid s 261 (2) ) The ongmal 
may be inspected by any commissioner or member of the council of the contract 
mg authorities wiMiout piyment (tJtd s 261(3)) and the clerk must within 
twenty days make and send one copy to each of the contracting local autho 
nties {ibid , a 261 (4) ) As to provisions relating to the acquisition of land and 
foniisl^g of aiqfliatlBa by local authonties see pp 480 et $eq ante For a form 
q| 6laUse retatti^ to lunatic asylums m an agreement to unite contributions 
•00 {kmylopasdia ol Forms and Precedents Vol XYI pp 362 363 
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party (2) the proportion in which the expenses of piovidinp; the 
asylum are to be home each conti acting party (<) and the basis 
npon which such proportion is fixed , (8) where the agreement 
provides for the joint user of an existing as>lum the sum to be 
^paid by each contracting party towards expenses aht ady incuiiod (d) 
Provisions subjectmg the visiting committee (0 to any contiol not 
provided by the Lunacy Act 1890 e\cept the control of a 
Secretary of State are invalid ((f) 

1007 A visitin^ committee with the consent of a Secretaiy of 
State may by lesoliition passed a majoiih of the whole niimbei 
of the membeis of tne committee at a meeting summoned npon 
notice foi that pnipose dissolve an agreement to unite (//) Lut 
before the dissolution takes effect eveiy local authoiit) inttnstfd 
under the agreement to unite must elect a committee to pioMde 
asylum accommodation (i) 

1008 Where a county borough has contributed to the cost of 
building and furnishing a county asylum the existing liability of 
the borough council continues until a new aiiangemeiit is 
made (/ ) and the county council must provide accommodation and 


(c) This propoition may be fixed eithei according to the extent of the 
accommodabon required lor eich county and b'vroiioh or iii propo ti m t > the 
respective population of eich cmnty and boiough acfoidmg to the list ceu us 
(lunacy Act 1890 (o I 1 o4 Vict c o) s 2i9) 

(d) Such sum is pud to the treasurer of tne local authority entitled theieto 
as pait of the county or burouj^h fund and must be applied to the jn ip o 
for which capital is properly applicable (thd b 2 f2) iui a loim of clau opio 
viding for contribution see Lncy clopfeilia of loims and rrecedonts \o 

pp 362 363 

(e) As soon as the agreement has been reported each local luthoiitj mu t 
elect its number of visitors authorised by the igiefinent and such vi itois iiiiist 

3 the agreement into effect aud are the viBiting committ c of the ii 

the election of a visiting committee in their place (I unacy Vet 1690 
(63 & o4 Vict c 6) 8 253) As to the annual election of a visiting comiuittee 
see p 467 ante 

(f) 63 A 64 Vict o 6 
I hid s 248 

(h) Ibid s 267 (1) In case of a dissolution between authorities one of 
whom having no asylum of its own makes an annual fixed p I's mont to the other 
authority for the use of the lattei s asylum the piym^, authoiity mayraiso buc h 
a sum for compensation to the receiving authority as the visitmg committee 
who dissolve the union approve (tbtd s 26/ (3^) The visiting committee 
may divide the real and personal property held under the agieemont to mute 
amongst the local authorities in the pioportions in which the'v contributed 
thereto or in such other proportions as a Secretary ot *^tate may approve and 
such sum as may be approved by a Secietary of State may be awaided to any 
local authority instead of a share of the pioperty (jihul s 26 < (4) ) 

(t) Ibtd s 26/ (2) 

(A:) A refusal to agree to a new arrangement or an adiu*^tnjciit of property 
)ts and liabilities on the making of such new arrangement {thd s 24 1 (2) ) 
or any question as to the asylums or the maintenance of the lunatics may he 
referred to an orbitratoi chosen by the parties or in default of agreement bv 
the Local Government Boaid (Lunacy Act 1891 (64 & 65 Vict c 66) s 14) 
and sums ordered to be paid by way of adjustment may be raised out of the 
borough funds as provided bvthe Locil Government Act 1 S8 (ul A 62 Vict 
0. 41) B 62 (6) (6) (7) (lunacy Act 1691 (o4 AoS'Vict t 66) s 16) All 
costs consequent upon a new arrangement or the termination ol the old contiact 
must be borne by the council of the borough upon whom is cast the duty of 
providing an asylum foi the reception of lunatics 
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mdrixitam pauper lunatics sent fiom the borough on the same terms 
as before { 1 ) 

1009 The council of a county borough may contract with the 
visiting committee of an asylum for the leeeption of the pauper 
lunatics of the borough into the asylum (?«) upon terms to be agreed 
beUeen the paitieB(n) The contiact must be approved by ft 
Seuetaryof State (o) and while it is in force the councilor the 
borough will not be requited to piOMde an asylum alone or in 
union (p) 

Wheie any borough specified m Schedule IV (r) to the Lunacy Act, 
1890 {q) contributes to a county asjlum such borough, so long as it 
continues to contiibute is deemed to satisfy the statutory require 
meiits with respect to asylum accommodation (? ) In the alternative 
the borough council may resolve for the purpose of pioviding asylum 
accommodation to sepaiate fiom the county to which it contiibutes (s) 

\\heie any such borough (t) has contracted for the reception of 
its lunatics in the asjlum of the county in which the borough is 
situate the borough on the deteimination of the contract, ceases 
to be a local authority under the Lunacy Act 1890(g), and is 
liable to contribute to the county rate of the county in lespect of 
such lunatic asjlum m like manner as the rest of the countj (u) 

1010 A Msiting committee maj contract (a) with the manager 
of a licensed house foi the leception theicin of all oi any of the 


(/) I uinc} Act 1890 (o3 &. 64 \ict c u) s 214 (1) 

(w) Jhd 6 241 (1) 

(n) Ihtd s 24d (2) 

\o) 1 hid 8 243 (4) 

[l) ] hid s 243 (3) Where three boroughs agreed to pay an annual rent to 
the tioasurer of the county lunatic asjlum lor the piivilege of using the same 
it w IS held that the li ibility et the boroughs to provide lor the maintenance 
iriaiiagemeiit of and dealings with the -joint asylum was not extinguished but 
wa'^ tiinstorred under the local Government Act 1S88 (61 L 62 Vict c 41) 
6 38 (1) fiom the bormghs to the county council but subject to the existing 
contracts between the boroughs and the visiting justues ot the isjlum(A« 
Salop Lounty tonncil (1S91) 06 I T 410) loi a form of agreement com 
piie Lnc^ clopojdia of iorms and Precedents Vol XM p 309 As to the 
t( imiiiation ol agreements, see note (a) inf^a 
(/) o3 & 51 Vict c 6 

(r) 1 unaev Act 1890 (o3 & o4 Vict c 6) 8 24o (1) and Sched IV, as 
amended by 1 unacy Act 1S91 (54 A 5o Vict c 06) s 29 
(d) Ihti 6 246 (2) ISotice of the lesolution to separate must be given to 
the clerk of the county council and six months after the date of such notioe the 
borough council becomes subject to the statutory obhgations to provide asylum 
accommodation {thtd s 246 (3) ) and albo continues liable to contribute to the 
oountj asylum so long as any ot its pauper lunatics are therein (thtd b 246 (4) ) 
(#) See the text and note (r) supra 

(w) Lunacy Act 1890(53 A u4\ict c 6) s 246 Tor a discussion on the above 
provision see Hawhtt v Mavdstme Lcrporation [1891 2Q B 110 OA The 
borough will be treated as part of the county and if and so far as it has ncl 
contriouted towards the expenses of providing the county asj lum its indebted 
ness wiU be hxed by agieement or in default of agreement by an arbitrator 
appointed by the pjoties or if they cannot agiee by the Local Government 
Bc^d In ascertaining the sum to be paid the borough must be credited with 
any sums already ecntnbuted for lunacy purposes in excess of its legal habihty 
and u}nhideratio!l must also be given to amounts which the borou^ tnay have 
paid for the 3^ec0p%fNl er maintenance of its lunatics in &e county asylum 
[Lunacy Acti A ^6 Viot 06J, a 13 (1) see rfso tbtd, s. 13 (2)) 

Kieee oontram (hermnafter ealM xeoeption eontraots) must not he for 
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pauper lanatiea of the local authority for whom the committee le 
acting or for the use and occupation of the whole or any part of the 
house A visiting committee may also enter into a similar 
contract (6) for the reception of pauper lunatics with any other 
committee in respect of the lattei s asylum (c) 

1011 Where an asylum is more than siifBcient for the pauper 
lunatics who for the time being can be lawfully leceived the visiting 
committee may by lesolution peimit any other pauper lunatics to 
be received m the asjlum(d) 

1012 Pii\ate patients may be received into any asylum upon 
such terms as to piyment and accommodation as the viating com 
mittee think ht and the conditions as to then leception and 
detention aie the same as in the case of private patients leceuod 
into hospitvls or licensed houses (0 

moio than five bnt be lenewod (T un k > \tt 1S90 ( i ^ ict c ) 

269 (1) ) The’v c innot bo cuned into effect until Approved by a ‘^tciotiiv tjf 
State and may be detoimined by him s 269 (5)) If mide with tho 
mana^jOi ot a licon ed hou'^e they detei mine on the house ce i in^ to bo licensed 
(tltd s 269(6) see note (^) p 4i6 anU) A reception conti ict m ido on behalf 
qf a borough with the \i iting committee of an is^lum ind dcteiminable h> tho 
paities can only be determined with the consent of a Secretary ot Stite (ihl 
B 269 (4)) If a bocietixy of State determines i leception contract liuoility 
for as'vlum accommodation attaches to the authoiitv whoso lun itics woio 
receiv ed under the contr act alth Du^^h the toi m specified thoiein h i not expiied 
{till 6 269 ( / ) ) The locdl authority liablo under a reception contr mt delr aj 3 
out of the county or borough fund so much of tho weekly chargo sgiccrl upon 
foi each pauper lunatic as in the opinion of the vi itin„ committee lopio onts 
tho sum not exceeding one fourth ot tho ontiie weekly charge duo tor 
accommodation in e conf ration to that extent of the union to which ^ he mam 
tenance of any such pauper lunatic is charge ible {iht / s 269 (9) ) Vs to taxing 
tho weekly charge see pp 488 et seq post 
(o) See note (a) p 486 ante lot a form of sgreement see Lncjclopjodia of 
Forms and Pieced ents \ol X\I p 669 and see also if w/ p (i 

(c^ Lunacy Acff 1890(56 vV 6 iVict c i) s 269(1) 'Wheie a reception contract 
between a visiting committee and the subsciibers to a hospital (see p 4 S antt) 
or between the council of a borough and the hospital was sub istin,^ on 
26th August 18S9 such contract coutinuos in foice and in the case of a 
contract entered into by tho visiting committee on its expiration a new con 
tract may be substituted whilst in the cise of a contiact cnteitd into b> tho 
council of a borough such contract may bo if no wed sub] 0 ct to tho siino 
conditions and with the same consequences as if it had been entered into by a 
visiting committee on behalt of the borough (Lunacy Act 1890 (ol ^ ol \ict 
0 5) B 269(2) Lunacy Vet 1891 fal A 66 Vict c 6o) s L) Lxcopt as 
before mentioned a visiting committee must not enter into a reception e ontiacfc 
with subscribers to a ho pit il (I uiiucy Act 1890 {6*^ A j 4 V ict c o) s 269 (8) ) 
Where a reception contract has been eiiteiedinto by the visituig committee of an 
asylum with the subsciiber to a hospital or the manager pt a licensed house 
the hospital or house may be visited by any member tor tho tune bemg of tho 
committee of the asylum {tl%d s 269 (10) ) 

(d) [htd s 270 (1) The resolution which xnay be rescinded or varied (t&td 
8^ 270 (3) ) may require an undertakmg from the guardians to whose union tho 
lunatic IB oharraable for payment of the expense&of his maintenance his bunal 
if he dies in tne asylum and his removal within six days after notice from the 
tpkanager of the asv him {%b%d s 270 (2) ) 

(«) 76«i 8 271 (1) An account of the amount by which tho sums charged for 
pnvate patients exceeds the amount of tho sunm charged for pauper patients 
settled m any place which has contnbuted to provide tho asylum must 1^ 
made up to the Last day of each year Out of this ascertained amount such 
sums for building repair^, outgoings and exf^nees as the visiting ooMaittee 
tl^k pioper may be allowod and tJw* surpli£^« tl any m 4 «t be paid to tfce 
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Sect 5 
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authority 
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Assessment 
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Sub Sfct 5 — Mi&ceUanemB 

1013 Expenses to be paid by a local authority foi the purposes 
of Ijhe Lunacy Act 1890 (/) must be paid by then tieasuier out of 
the county oi borough fund to the treasurer of the asylum to which 
the local authonty is liable {g) 

1014 When an asylum is situate without the limits of the 
administrative aiea of the local authonty providing it, the council 
and justices of the county or boiough to which the asylum belongs 
have full powei and authority to act in the county oi boiough m 
^\hich the asjlum is situate so far as concerns the regulation 
thereof (It) 

1015 Lands and buildings purchased or acquiied for the pur 
poses of any asylum and any additional building thereon will 
while useu foi those piuposes be assts ed to county paiochial 
di&t ct and other lates on the same basis and to the same extent 
as othei Undo and buildings m the same parish or distiict (i) 

1016 "V\heic the approval of a Secietary of State to any agreft 
ment, conti ict oi plan is necessaij the document, togethei with an 
estimate of its piobable cost must be submitted to both the Com 
missioncis and the Secretary of State and the Commissioners must 
report to the Secret iiy of State, who may approve the agreement 
contract or plan with oi without modification, or may lefuse his 
approval (/ ) 


Sect 6 — Expenses of Pauper Lunatics 
Suii Sect 1 — Ftxtng the Charge for Maintenance etc 

1017 Eveiy visiting committee must fix a weekly sum for the 
expenses of maintenance (0 and other expenses of each pauper 


tre 'isTirer of the aiithoiit> to which the asyhim belongs or where the asylum 
bel( ngs to b \oi d nuthoiities to their respective trea^iurors in the pioportions in 
which they contributed to ^he e=»>lum and must he applied as pirt of the county 
or borough fund (lunacy Act 1890 (13 & 64 Vict c 6) s 271 (2)) As to 
pr viding iccoramodation for private natients see ibid s 265 and p 482 ante 
( / ) 63 64 Vict c 5 

ijg) Jhtd s 2 j 3 The local authority may with the consent of the Local 
Government Board ind subject to the provisions of the Local Government Act 
1888 (til jZ ^ict c 41) and the Municipal Corporations Act 1882 (4o & 46 
Vict c 50) acooiding as the same respectively are applicdble to the local 
authonty borrow on the seciuity ot the county or borough fund and [or] of any 
re\enue of the local uithoiit^ foi the purpose of paying money payable under 
the Lunacy Act 1690 (a > X ^4 Vict o 5) {ihid s 274(1)) Ine Pubhc Woiks 
J o ins OommibHioners m ly if they see ht make loans to the local authority on the 
above security and lor the above mentioned purposes {Und s 274 (2) ) 

Hi) fjuiiacy Act 1690 (uo A 54 Vict c o) s 262 

(t) Ibid s 263 As to dccisionb with refeience to the principles on whic£ 
asylums ire rated and the law on the subject see title Bates and Bating 
{k) Lunacy Act 1890 (o3 i 64 Vict c 6) s 2/2 Fxpost faxio consent by a 
Secretary of State is mv inably lefused howevei desirable the work may have 
been (see Coimnissioneis dord Beport pp 18 29 do and 69th Beport p 26) 
to oh aimng the approval of the Sec etary ot State and the Commissioners 
to plans see the instructions issued m September 1911 by the Commissioners 
tehvtui^ to the site# and consttuotion of lunatic asylums 
(A ie the teasonable charge of the lodging mamtenaaoe medicme clothing, 
Hoa care of the lueatio (Lunacy Act 1890 (53 & 54 Vict c 5) s 287 (1) } 
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4^9 


lunatic (m) in the asylum (n) of such amount not exceeding 14$ 
that the total of such weekly sums must be si fficient to defiaj such 
expenses, and also the salaiies of the officeis and attendants of the 
asylum and such week]\ sum may fiom tune to time be altered 
If 14s a week is found insuflticient the local authority may ordei 
the necessaiy addition to the weekly sum I \ei} such order must 
be signed by then cleik and published m a local newspaper (o) 

A committee may fix a gieater weekly sum not exceeding 14s to 
be charged in lespect of pauper lunatics other thm those sent fioin 
or settled in a paiisli or place within the county oi boiough to whicli 
the asylum belongs (p) Any excess created by the payment of 
such greatei weekly sum may if the \isiting committee think fit 
be paid over to a building and lepair fund to be aj^plied to the alteiin^ 
repairing or impiovmg the asylum (< 7 ) and the committee must 
submit annually to the local authoiity a detiiled statement of 
such application (?) 

Wheie the visiting committee ha\e moie than one asylum undti 
then control they may subject to any diiection fiom the local autho 
nty piovide for a unifoim chaige for maintenance of lunatics in 
the several asylums and for this purpose any surplus from one 
asylum may be applied to any deficit on anothei (s) 

Sub Seci 2 — T tal ihty for Matnienante etc 

1018 Whenever a justice diiects a lunatic or alleged lunatic 
whether a pauper or not, to be examined by a medical pi ictitioner 
undei the provisions of the Lunacy Acts (t), he or an> other justice 
having jurisdiction where the examination took place may order 
the guardians to pay such reasonable remuneiation (u) to the 
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(m) The provisions set out in pp 488 ante — 499 post as to expenses of 
pauper lunatics are applicable not only to lunatics received as paupers but to 
lunatics in mstilutions who become paupers (lunacy Act lb)l (o4 A u5 Yict 
0 65) s 22) 

(n) The compound phrase expenses of muntenance and other expenses of 
each pauper lunatic in the asylum includes the pa^ ment of parochial and 
other rates charged on the bmldingh of a county asylum and payment theieof 
may lawfully be made out of the maintenance fund of the as} lum {2i v Dolby 
[1892] 2 Q B 301) 

(o) Lunacy Act 1890 (a3 A 54 Vict c o) s 28^ (1) (2) If the amount so 
IS found to be more than sufficient it sef*ms that the unions contributing 

have no claim for repayment of anj part {Froctor v Cheshire County ( ouruil 
(1892) 56 J P 632) 

(p) This greater weekly sum not exceeding 14a is not an excess sum over 
and above the sum not exceeding Ha referred to m the Lunac> Act 1 S90 (5 3 A o4 
Vict c 5; s 283 (1) A visiting committee have no power theiefoio to hx \ 
greater weekly sum than Ha for out county paupers all tho} cm do is to 
differentiate and charge less than Ha for home lunatics but i gientri sum up 
to the 14a limit for out lunatics {Fitch v Bermondsey Guardians [190a] 1 K B 
624 C A ) 

(g) If the committee do not utilise the excess in the wav ct rocted the local 
authority would seem to be able to claim the amount {Pndor v Cheshire 
County Council supra) 

>0 lunacy Act 1890 (63 A 64 Vict 0 6) s 283 (3) (4) 

Ibid B 284 


(0 

(a) 

h) 


See note B 412 ante 


iu) In an Irish case it was held that remuneration ootild only be made for 
ptofessional services not for loss of the doctor'll tune {B v Dehm i num 
^rdians [1908] 2 I E 16) 
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medical practitioner (<)> and all other reasonable expenses of the 
examination and inquiry and of canying out any order (w) 

1019 The costs of obtaining an order for the removal of a lunatic 
in a licensed house oi hospital who becomes a pauper [x) and of 
his remo\al must be repaid to the manager by the authority liable 
for maintenance and any justice having jurisdiction wheie the 
hospital or house from which the lunatic was lemoved is situate 
has powei to hx the amount and to ordoi the repayment (y) 

1020 Wheie a paupei lunatic is sent to an institution foi lunatics, 
or where a lunatic in such an iiibtitution becomes a j aupei {x) he is 
deemed to be chaigtable to the union fiom which he was sent until 
it IS established that he ib settled in some othei union or that it 
cannot be abcei tamed wlieie he was settled and the manager must 
foithwith give notice to the autliorit> liable foi maintenance (z) that 
the lunatic has become destitute i veiy pauper lunatic chaigeabl© 
to a union is while residing in an institution for lunatics deemed 
tor pui poses of settlement to be resident in the union to which he 
is chargeable {a) 

1021 The justice by whom any pauper lunatic is sent to an institu 
tion 01 any two justices of the county oi borough in which the institu 
tion where any pauper lunatic is confined is situate or from any part 
of which any paupei has been sent or any two justices being visitors 
of such institution may order guaidians to whose union the lunatic 
IS chargeable to pay to the tieasuiei or manager of the institution 
the leasonable charges of the lodging maintenance, medicine 
clothing and care (referred to as expenses of maintenance) of such 
lunatic {h) Such an Older may be wholly or partly retrospective 
01 piospective and is not subject to appeal (c) 

( / ) If the justice has authority to call m two medical prictitioneis (f g under 
the I iinacy Act 1800 (53 A Vict c 5) s 13 (2) see p u06 ^o&t) he cau 
j)iaperl 5 r order payment ot their lemuneiation 
(«) Lunacy Act 1890 (t»3 A ^ ict c o) s 285 
(jc) See p ol9 j^ost 

\y) I unacy Act 1891 (o4 & 65 Vict c 6o) s 19 ^2) In the case of refusal 
or neglect to pay such amounts can be recovered by dwtress or action under 
the I unacy Act 1890 (o3 A 54 Vict c 5) s 314 see p 492 poat 
( ) Ihe council of each county must fiom tune to time pay out of the county 
fiina to the guardians of every poor law union or council of a borough wholly 
oi partlv m the county a sum equal to 4^ a week for each pauper lunatic 
chargeable to the union or borough and maintained in an asylum registered 
hospital or hcensed house for whom the net charge upon the guardians after 
deducting any amount received by them for the maintenance of such lunatic 
horn any source othei than local rates is equal to or exceeds 4^ a week through 
out the peiiod of mainten'ince for which the sum is so paid (Local Gfovernment 
Act 1888 (ol A 52 Vict c 41) s 24 (2) (f) (g)) As to the fund fiom which 
these payments are made see tbtd s 24 (2) (e) As to the deduction from the 
cost of maintetianoe of and the light of a count} council to recover sumS 
received from a aource other than local rates see Caine l/num v WdU Cminiy 
Council^ [l®iy I K* B 71 < 
fa) Lunacy Act, 1890 (53 A 64 Vict c 6) 8 286 

\b) In fixing tlm amount ot these charts lustioes are not restricted tp the 
bmit of 144 per week (see p 489 ante) imposed by the I unacy Act 18^ (53 A 54 
Vict c 6) 8 288 County Asylum {Committee of Cardiff 

Guardi<tn$ OOULLSIfB 43< 0 A ovenuliug the of Weight J in 

mmh Ai^um v Stow Vnum Guardtam (1897) 76 L T 494} 

(53 A 54 Vmt a 5) » 287 Orders made under this 
psowon wUl be nghUy made ea; parte (if v [1892] 2 Q B 136} The 



Part XI —Administration 

1022 Orders for payment of expenses may bo made by justicGs 
upon guardians although the union is not within such justices 
jurisdiction Guardians of any union may obtain oiders as to 
settlement or chargeability and payment of expenses of pauper 
lunatics (d) Oiders foi future maintenance will extend to expenses 
incurred m any institution where for the time being the lunatic is 
confined (e) 

1023 Ail incidental expenses and maintenance of a lunatic 
removed to an institution who would at the time ( / ) of his removal 
have been exempt fiom lemoval to the parish of his settlement or 
country of his biith by reason of some piovision of the Poor 
Eemoval Act 1846 (^) as amended must be paid by guaidians of 
the union wherein the lunatic has acquued such exemption and 
no order (/i) must be made in respect of such lunatic upon the 
guaidians of the union wherein the lunotic is settled while the 
above mentioned expenses are to be paid and charged in this 
way (i) 

1024 The necessaiy expenses attending the removal discharge 
01 burial of a pauper lunatic in an institution must be boine by the 
union to which he is chaigeable or the local authority liable for 
maintenance and must be paid by the guardians or the treasuiei of 
the local authority (;) 

1025 The liability of any i elation oi peison to maintain any 
lunatic 18 not taken away or affected where the lunatic is confined 

PTibstantive ordor is not subject to appe il but the refusal to make an ordoi t in 
be appealed h ora ^^00 p 494 fObt As to why no appeal is given see h v 
Nort}ia7npt( n [Recin (1 1 ) 6 B X S 60 :) Co(KBURX CJ afpp fbO 

6bl R V Bruce [1S92] 2 Q B Hb per WRiaur J Notwith^t iiulmg that the 
Older IS not subject to ippeil where an action is brought to enforco the mler 
the defendants rfre entitled to plead and defend [huffoll Louniy Lunaitt Abi/lum 
▼ C-ntm s (1S97) ib T T 491) 

(d) lunacj Act 1S90 (5o A 54 \ict c 6) a 292 
U) I hid s 291 

(/) The time of the removal determines the liabibtj If irremovability has 
been acquired sub'^equent loss ot that status is immaterial (/? v ( il(^ in (he 
1 le/ds (IS6U) 30 L J (m 0 ) 13 Ihame Lmon Gimrdians v Jfuiids 

worth Union Guar 3b J P Ibi) 

{g) 9 A 10 Vict c 6b as amended by the Poor Law Amendment Act 1819 
(12 & llVicl c 103) a 4 I oor Removal Act ISbl (24 & 2o Vict c 00) and 
Union Chargeability Act 18bo (28 A 29 Vict c <9) See title Poor T aw 
{h) When the lunatic cannot be removed to the paiish of his settlement or 
the country of his birth the expeubes are thrown upon the union in which he 
has a status of irremovability and the justices may make an order on the 
guardians of that union for the payment of such expenses {fetde Guardians v 
Tlakejield Guaidians (IS*)?) 7 L A B 2o8) 

(t) Lunacy Act 1890 (')3& 54 Vict c 5) s 294 the words of which are 
^ as herein provided and seem to refer to the section and not to the Act gene 
rally Therefore m case4 coming within s 294 orders for adjudication and 
for payment of expenses and mamtenance cannot be made under ss 288 280 
ibtd (see p 490 ante) Orders hereunder are appealable (i v / ondon /usiices 
Ex parte Edmonton union (1896) 60 J P 4ob) and can be made ex parte {R v 
Bruce [1892] 2 ft B ISP) see also l/endon Unwnv If/mj •itead (/ifar/iajt3(W3) 

62 L J (N 0 ) no 

(ji Lunacy Act 1890 (53 A o4 \ ut c >) s 297 See albo title Limui ajmo 
CRKNATIOK Vol III p oio and see p 482, 
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* UB any institution by any provision in the Lunacy Acts ( k) con 
Exprases of oerning lunatics maintenance (./) 

T ^wfttin n 1026 The piovisions of the Lunacy Acts (k) for the payment of 
expenses of pauper lunatics aie apphcaule to persons confined as 
rf^provwioM Pfl'Upsr lunatics sent to institutions under any Act other than the 
Lunacy Acts (m), authoiising their leception as pauper lunatics, and 
save as otherwise piovided for lunatics appealing tc have any real 
or personal piopeity applicable for maintenance to all other 
lunatics sent to any institution undei a justices order prior to the 
Lunacy ^cts (A) or under a summary reception order made by a 
justice under the Lunacy Acts (/) or undei an order of two or 
more Commissioneis as if such last mentioned lunatics were at the 
time of being so sent actually chargeable to the union from which 
they are sent (n) 


Sui Ssor 3 — 1 ayment and Becoiery of Lrpentet 

Payment 1027 Guaidians upon whom an order for payment might be 

wiUioutojder made may pay Without an order (o) and may charge the payment 
to such account as they could have done if an order had been 
made(/)) 

Recovery of 1028 The guaidians may lecover any sum paid under the order 
expense of {qj medical examination and detention of a lunatic or alleged lunatic 
raammation him or his estate and from the person or authority legally 

liable for his mamtenance (9) 


Rcf*overy on 
default of 
treasiiier of 
authority or 
of guarihaus 


1029 If the tieasurer of any local authority upon whom any 
1)1 del of justices foi the payment of money is made refuses or 
neglects for twenty days aftei due notice of the order to pay the 
mone'v with the expenses of recoveiing it, may be ieco\ered by 
distress and sale of such treasuiei s goods by wariant under the 
hands of two justices or by an action or other proceeding In 
the cise 01 guiidiaiis so lefusmg or neglecting to pay the money, 
with tlie expenses may be recovered by an action oi other pro 
ceeding (f) In any such action oi proceeding no objection can be 


(/f) See not© (^) p J12 mU 

(/) Lunacy Act 1890 (o:) A d4 Vict c 6) s 296 The fact that a mainteri 
an CO order has been obtained a^mist a hu'^band is no leason why a simiiar 
Older should not be obtained a^unst a son {JUole v Brown [1907] 2KB 
301) See generally htlelooKi \w 

{m) / g Cnminal I unatic'^ 1881 (47 & 48 Vict c 64) a 8 Army Act, 
1881 (44 A 4 j Vict c o8) s 91 Nival Enlistment Act 1884 (47 & 48 'Vict 
c 46) 8 3 as to the Lunacy lets see note (Z) p 412 ante 

hi) Lunacy Act 1890 (53 A 51 Vict c 6) s 298 

(o) But if they pay b} mistake and without justices order when no ordei 
could have been made agamst them they cannot recover the amount (ipewteh 
Lmon V Macdeifield Union (1890) 55 J P 134) 

hj) Lunacy Aot> 1890 (63 A u4 Vict c 6) s 295 

(o) Ibid 8 2S6 

(r) For payment of debts by guardians see Poor Law (Payment of Debts) 
Act 1869 (22 & 23 Viot o 49) Such weekly sum for maintenance ordered by 
justices to be paid under the Lunacy Act 1890 (63 & 54 V»t c 5) s 287 (see 
p 490 la a daim or demand due from guardians withm the meanmg 

ot the Lunacy Act, 1800 (53 A 64 "V^ct o. 5) (jB v Stepney Union (1871), L, B. 
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taken to any defect or Tivant of form in any reception or maintenance 
order, certificate, or adjudication if the order or adjudication («) 
has not been appealed against, or if appealed against, has been 
affirmed (t) 

1030 If it appears to any justice that a lunatic chargeable to any 
union or local authority (u) has any real oi personal pioperty more 
than sufficient (a) to maintain his family (if any) such justice may 
order a relieving officer of the union or the treasurer or some other 
officer of the local authority to seize so much of any money (b) or to 
seize and sell so much of any other peisonal pioperty (c) and to 
receive so much of the rents of any land (d) of the lunatic as the 
justice may think sufficient to pay for the maintenance and 
incidental expenses incurred and to be incuired in relation to the 
lunatic (e) If (/) any trustee or bank or other society or peison 


9 Q I 383) and must accordingly be paid or proceedings taken to recover 
it within thp tune thereby limited 

(«) The id]udication is conclusive for the purpo^^esof this provision Thus in 
an action under this provision to recover e\penses of maintenance from Luardiana 
against whose union an order was made evidence to show that the oi&rwas in 
fact wrongly made or th it the lunatic had since acquired a fresh settlement was 
held inadmi8«!ible (SujffoIL County Lunatic isylum {Viaiting Committee) v 
Nottingham Union Giiaidians (1905) 69 J P 120) 

a I unioy Act 1 890 (53 A 54 Vict c 5) s 314 

The benefit of this provision is intended to be given to any local authority 
m fact maintaining the lunatic and is apphcaole to the case of a person 
oiigmall} confined as a pauper but since clas ified as a private patient {It v 
Fulham Guardians [1909] 2KB 504) and also to the case of a lunatic not 
confined m an asylum 

(a) It IS to be noted that the wants of the lunatic s family must be satisfied 
before the local authority can seize and ipply towards the lunatic s main 
ten ince only the overplus not so needed c in be seized the policy being not 
to deprive such persons ol the necessaries of life without which they would 
themselves become chaigeable compare Re Tye (a Person of Unsound Mind not 
so Pound) [1900] 1 Ch 249 C A 

(5) Money in the Post Office Savings Bank was seized m Re Bethel s Ayplicaiicn 
(1899) SOT i 492 

(c) Theie is no jurisdiction to ordei a seizure of a luii itic s shares in a com 


in> {Re Loyce [1S92] 1 Q B 97) In such a case a vestin^, order from the 
fh Couit would be necessaiy 


pii 

Hign Oouit wouia De necessaiy 

(d) A moittjigee s statutoii light to aiipomt a receiver would appear to have 
priority over the local authority s ri*,hts gi\en by this provision 

(e) These do not allect the juii diction of the jiid^^e in lunac\ as to which 
see pp 412 et seq ante Ho has of course discietion m the application of the 
lunatics propel t’v and can apply such property for the lunatics mainten 
ance without repaid to the question of whether the same is moie than sufficient 
to mamtam his family {he lye {a 1 erson if Unsound Mind not so 1 ound) supra!) 
So also guardians will be restrained from enforcing an order uudei this 
provision whon once an older m lunacy has been obtained ( H v Bailey 

• [1897] 1 Ch 123) As to a claim by guardians against the representatives of 
a deceased lunatic see p 441 ante The Summary Jurisdiction Acts (as to 
which see title Magistrates) ha\e no application to these oiders (Summary 
Jurisdiction Acts 1848 (11 & 12 Vict c 41; s 3u 1879 (42 & 43 Vict o 49) 
8 54) which should be applied for in open court The justices have no power 
to give costs nor have they power to state a case {Re Bethel s Appltcaiton 
swpra) As to the rights of guardians m respect of the property of paupers 
undei the Pooi Law Amendment Act 1819 (12 & 13 Vict o 103) s 16 see 
title Poor I 

{^) This piovi'^ion ifi permissive qply, and imposes no obUgatton on the 
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having possession of any property of a lunatic pay or tiansfei th« 
same as aforesaid in or towards lepayment of the charges above 
mentioned whether undei an older or without an order (3), suiih 
oflBcer s or treasuier s receipt shall be a good discharge (h) 

1031 Any person aggrieved by the refusal of an order by a justice 
or justices as to the payment of expenses of paiper lunatics (i) 
may appeal to quarter sessions upon giving fourteen dajs notice 
to the justice or justices against whom the appeal is made The 
determination of the court on the appeal is final (A.) 

1032 The power of a county couit judge to mal e an order for 
payment of expenses mburied by guardians is dealt with else 
where ( 1 ) 

1033 Apait horn the provisions of the Lunacy Acts (?») local 
authorities can recovei sums expended by them for the relief 01 
maintenance of a paupei lunatic — 

(1) By obtaining judgment against him when alne (w), or 
against his estate when dead (0) as oidinaiy creditors Theie is 
an implied common law obligation on the lunatic to lefimd the 
amount so expended (limited to six jeaib arrears (p)) if able so to 
do (u) 

(2) 'Where money to which the lunrtic is entitled has been paid 
into court a petrtion for payment out to the guardians may be 
presented (q) But there is a discretion to refuse an order for 
repayment unless rt be for the benefit of the lunatic (?) 

( 3 ) Where a pauper is entitled to an annuity or other periodical 
payment the trustee or p*^rbon liable therefor may fiom time to 
time pay to the guaidiai s (whose receipt is a good dischaigo) 
the cost rncuired m the relief of the paupei accrued since the last 


por«ion8 nameil to pa} (TT tnJ le v Lailey [1&97] 1 Ch 123 he Newic/in s I state 
Lyghtony N uhegtn {W t) t Ch I) 4i7 jer CinxrY J at p ^Sl) 

(7) It IS advisiicle and m the lost Ofiice it is the mv'iiiible rule to rcquiio 
a justice s order bet 01 e pa} men t 

i h) Lunacy Act 1890 (o3 ol Vict c 5) 299 

t) See pp 490 et seq ante 
/) Lunacy Act 1890 (t»3 & 54 Yict c j) s 301 
I) See title County Cot7RT«< Vol \1II p 0<0 
m) See note (^) p 412 ante 

n) Be Clabbou{an Infant) [1904] 2 Ch 465 Bnhenhead Lnxon Cuardiane 
V Brookes (1906) 95 L T 3a9 and Be Newbegtns 1 state Egjleton v \ev)hegtn 
smra 

(o) Be Webster Beiby Lnton Ouardians v Sharratt 27 Ch I) 710 Be 

Drenery s Brust 2 W K 43b Laver v Chesterfield Lmon (1894) 

43 W E 2o Bie Watson ^tamforl Iniony Bartlett [1899] I Oh / > 

(p) Re Watson^ StaTnford luKny Bartlett sujira Be Harris (1880) 49 L J 
(CH ) 327 0 A Be Newhejin s Lsfate I ggleton v Newlegin supra 
(g) Be Lpjulls (ISul) 3 Mac & G 281 le darker (1854) 2 W E 
139 Be Dreiwery^e Trust sufra 

(r) Be Bucklenfis Trust (1860) John lOO The court whilst refusing payment 
for past mamteiranu^i has duthonsed the application of dividends fol* future 
maintenance [Be Caimans Irnsts [XhCS) 11 I T oS7) and payment of the 
sum annually certified to hive been cvpduUd b} the ^^iurdians meach \rir 
h«h been banction^ eyeiy su h piyment to be ou accoifUt of arrears (Ue 
jl22 ^ I Jo 360} 
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instalment («) Belief ^iven to a iianpoi who is a member of a 
benefit or friendly eocict} constitutes i debt recoverable from him 
self or bis repieseiitatne after his death and the managing body 
of the society must on notice pay the money in their bands to the 
. guardians, whereupon they will be evonetated fiom any further 
liability in respect thereof Should the trustee or society dechne 
to make the necessary payment the guardians may apply to the 
justices in petty sessions for an oider for payment (t) 

(4) By grant of letters of administration to the estate of a 
deceased paupei lunatic in favour of the guaidians or their 
nominee as cieditors (a) or by a similar giant of letters of adminis 
tiation to the estate of a deceased sine person for the use and 
benefit of a pauper lunatic neat of kin maintained at the guardians 
expense (I/) 

(5) The guardians can also apply by summons m lunacy for the 
appointment of their nominee as leceiver of the lunatic s estate and 
payment of six yeai s arieais ot maintenance (cj 

Son Seci 4 — idjudxcatvm of SMemtni 

1034 Any two justices for the county or borough in which an 
institution foi lunatics where a paupei lunatic is or has been con 
fined 18 situate (d) oi to which such institution being an asylum, 
wholly 01 in pait belongs or from any part of which any pauper 
lunatic IS 01 has been sent for confinement, may at any time inquire 


( 5 ) Divided Panshes and l(xn law Amendment Act 18/6 (39 & 40 Vict 
c 01) B 23 

S ] htd The juhtices jurisdiction only extends to undisputed imounts (li v 
ardson [1894] 2 Q 323) and a trade union is not a benefit or tiieiidh 
RCK letj for these purposes ( \Vtnaer \ Kngton on Hull Corporation for tht 1 oor 
{Oo ernors and OtLardiana) (1888) 20 Q 13 D 412) As to the conditions to 
which such claiih is subject and the sums (including those lequired to maintain 
membership in the benefit or friendly society) which take piioiity thereto see 
Poor law Amendment Act 18 9 (42 Vict c 12) s 1 and title FttiENDLY 
&0CIIIIE8 Vol XV p 149 

(a) Citation of next of km and the King s Proctor is usually necessary before 
a grant will be authorised (7 amleth Guardians v Bradshaw s Next of Km 
(1886) 67 L T 86) though notice instead of citation may be accepted where 
the estate is small (in the Goods of leece [189^ ] P 6 see also In the Goods of 
Jteeies (1890) 65 J P 24 Be Byrne (1888) 62 J P 281 In the Goods of Luce 
(1890) o4 J P 696 In the Goods of King (1893) 68 J P 464 In the Goods of 
Lilivrap (1891) 65 J 1 o26) As to giants of administration to creditois 
see title Execuioks and Ad’^iaistraiohs Vol XIV pp 188 et seq 
{b) Grants have been made to guardians or then clerk for the use and 
benefit of lunatics in the case of a lunatic daughter sole next of km of her 
deceased mother ( In the Goods of Fmdlay Mile Lnd Old 1 own Guardians v 
Iindlay (1863) 3 bw Ir 266) a lunatic husband whobe wife died intestate 
(In the Goods of Kedes 15 P D 1) and a lunatic widow whose husband 

died intestate (7n the Goods of Kverley [1892] P i»0) In the above cases the 
suieties were required to justify 

(c) Be Taylor Kdmonton Lnion v Deely [1901] 1 Ch 480 G A, But these 
Bpi^cations are not favoured the view of the masters m lunacy bemg that the 
clerk to the guardians is under ordinary cirGumetances an undesirable person 
to be ^pomted receiver of the patient s estate 
(d) Orders can only be made under this provieion whoie the lunatic is eon 
fined in an mstitubon no order can be made wher^ tito lunatic is in the work 
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ittto frach lunatic s settlement (e), and may adjudge the settlement 
and order the guardians to pay to the guardians of any other union 
the expenses, referred to as incidental expenses incurred in or 
about the lunatic s examination and appearance before a justice 
or justices, and his removal and convejance to or from any institu 
tion, and all moneys paid by such guardians to the treasurer 
or manager of the institution for the lunatic s maintenance incurred 
within the previous twelve months {J ) and if the lunatic is still in 
confinement to pay to such treasurer or manager the future 
maintenance of the lunatic (7) 

1035 If a pauper lunatic is not settled in the union from which 
he was sent to an institution foi lunatics and his settlement cannot 
be ascertained (h) and the lunatic was sent fiom a quarter sessions 
borough which is free from contributing to payment of expenses of 
pauper lunatics chaigeable to the county in which the borough is 
situate, or from a place not ir such a borough then the relieving 
officer of the union must give to the cleik of the local authoiity 
within whose aiea the lunatic is found ten days notice to appear 
before two justices havm^ jurisdiction within such area (i) 

Such justices may adjudge the lunatic to be chargeable to the local 
authority and order the local authority s treasurer to pay the 
guardians the incidental expenses ol the lunatic and all moneys 
paid by such guardians for the lunatic s maintenance incurred 
within the previous twelve months (;) and also to pay the lunatic s 
future maintenance (i) The justices can diiect othei inquiries to 
ascertain the union of settlement and may delay the adjudication 
until after such inquiries (1) 

1036 Every local authority to whom a pauper lunatic is adjudged 
chargeable may make inquiries and may procure him to be 


U) Lunacy Act 1890 (63 & 64 Vict c 6) s 288 

(/) The limitation of twelvemonths only applies to the lunatic s maintenance 
not to the incidental expenses (iJ v If twflfcr (/nWitonia) (1860) 14 Q B 344) 
(ff) I unacy Act 1890 (53 A 64 Viet c 6) s 289 Adjudication orders with 
payment of incidental expenses can be made after the de ith or discharge of the 
lunatic So loim as it stands an adjudication ordei is final and conclusive 
{Suffolk County Lunatic Asylum v Nottingham Union Guardians (1905) 69 J P 
120) but it can be got nd of if fresh facts piovmg a change of settlement 
appear ( Uerty Union v Liverpool Vestry (1882^ 46 J P 372) It may be 
m^e ex parte and an appeal lies to quarter sessions {R v London JuBtices 
Ex parte Edmonton Union (1896) 60 J P 456) 

({) A person born in Scotland Ireland the Channel Islands or any foreign 
country and not h ivmg gamed any settlement m England is a person whose 
settlement cannot be ascerlamed {bomersetahiy e {Clerk of tie Peace) y Shipham 
Overseers (1863) 3 B & S 507) So also apparently is a lunatic with an 
acqnaired settlement which has been destio^ed by the division of a parish 
under the Local Government Act 1894 (66 A 67 Vict c 73) {E ▼ Newchurch 
{Inhabitants) {IS62) 3B && 10<) . 

ft) Lunacy Act 1890 (53 & o4 Yict 0 6) s 290 (1) 
ij) See note (/) supra 

(k) The local authonty has no ap{)eal, the order bemg in the nature of an 
interim order (Wihm v Liverpool Overseers (1861) 17 Q B 303) Where 
application under this provision is opposed the burden of proof that tne lunatio 
had in fact a settlement is on the respondents {Chertsey Unim v Surrey {Clerk 
Peoca) (1893) P 372) 


tA Lunacy A<^^ 1890 (63 & 64 Viot 0 6) s 290 


f JTiitflnm {(ntrh'qf i^ (1860) 661 


compare AU 
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Adjudged to be settled m any other muon (m) and thereopon any two 
justices of the county or borough in which the institution where 
the lunatic is confined is situate, or from any part of which the 
lunatic was sent, or anj two justices being visitors of the institu 
tion, may order payment by the guardians to the local authority 
of the lunatic s maintenance incurred within the previous twelve 
months and may provide for payment of his fintuie maintenance (n) 

1037 The party obtaining any adjudication with regard to 
settlement must, within a reasonable time send a copy to the 
guardians in whose union the lunatic is adjudged to be settled 
together with a statement of the description and address of the 
guaidians or clerk obtaining the oidei (o) and the place of 
confinement of the lunatic and the giounds of adjudication On 
the hearing of an appeal against the older (p) tbo respondents 
must not give evidence of any other grounds m suppoit than 
those set forth in the statement (q) 

Sob Sect 6 — Appeal from Order of Adjudication 

1038 The guaidians may appeal (?) to quarter sessions for the 
county or boiough (s)on behalf of which the order was obtained oi 
in which the union obtaining the order is situate or wheie such 
union extends into seveial counties then to the next quaiter 
sessions for the county or borough in which the institution where 
the lunatic is or has been confined is situate (t) 

1039 The clerk to the justices making the Older oi if thej have 
no clerk the clerk ot the peace to whom the depositions must be sent 
must, within seven da^^s after application b> any party authorised 
to appeal furnish a cop) of the dispositions to the applicant on pay 
ment No omission or delay in furnishing such copy is a ground of 
appeal, and on the trial of the appeal an order cannot bo set aside 
wholly or in part on the ground that the depositions do not fui nish 
suflBcient evidence to support, or that any matter therein contained 
or omitted raises an objection to, the order or giounds on which it 
was made (t^) 

(m) See note {g) p 496 ar te 

(n) Lunacy Act 1890 (j3 ^ o 4 Vict c 5) 290 (4) 291 

(o) Onubsion of the description and addiess can be amended undei thtd 
8 307 (JR V Manchester Guardians (1856) b L 6c B 919) see p 498 })ost 

(p) See the text mfra 

(y) Lunacy Act 1890 (u3 & t>4 Vict c 6) s 302 

(r) The provisions of the Summary Jurisdiction Act 1879 (42 & 43 Vict. 
0 49) 8 31 do not apply to these appeals (Lunacy Act 1890 (i>3 6c o4 \ict 
c 6) s 313 

(«) As to when the appeal lies to county quarter sessions and when to borough 
quarter sessions see Archbold s Poor Law 15th ed 477 Where the notice 

erroneously given to borough sessions and before being acted on by either 
party proper steps are t^J^en to rectify the mistake the mention of borough 
sessions may be treated as surplusage Not so however where the notice has 
been acted on (B v Salcp Justices (1854) 19 J F 149) 

(t) Lunacy Act 1890 (53 & 54 Vict c 5) s 303 As to appeal from an order of 
justices adjudicatmg that a pauper lunaUc has acquired a status of irremov 
abihty see BastbourTie Guardians y Croydon Guardians [1910] 2 K B 16 The 
court has power to adjourn the heanng of a part-h^urd appeal (,£ v Cambridge 
Union Guardtans (1861) 9 W B- 599) 

(u) Lunacy Act 1890 (53 & 54 Vict o 6} s 304 If the justices have no clerkt 
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1040 Notice of appelt) must be sent to the pai ty wk} obtained 
' theordei within twenty one days aftei the&endmj^of the copy of the 

order or within fourteen days after the supply of a copy of the 
depositions (y) Ihe appellant must, with the notice, oi fourteen 
days at least befoie the hrst day of the sessions at which the appeal 
IS to be tried send to the respondent a statement of the grounds of 
such appeal and cannjot on the heaiing gi\e evidence of any other 
grounds {a) 

1041 No objection is allowed on account of any defect m the form 
of setting forth an} MOund of adjiulicition oi ajiiicil in xny such 
statement and no ohjcotion to the reception ot legal evidence 
offered in supiioit of xny giound alleged to be set forth is to 
pievail unless the coiiit con idcis that such alleged giound is so 
imperfectly set forth as to be msufiicient to enable the party 
reviewing the same to piepaie fox tiial Wheie the couit con 
siders that eithei of such ob]ections ought to pievail the court 
ma} cause the statement to be amended oi may postpone the 
tl 1 il (b) 

1042 If an objection is made on appeal or on ceitwiaii on 
account of an omission or mistake in drawing up the oidei and it 
IS shown that suffacient grounds were proved before the justrees to 
authorise the drawing up thereof free from the omission or mistake 
the court can amend the order and give judgment on such terms as 
it thinks fit (c) No objection as to such omission or mistake will 
be allowed on a ceitwtan unless specified in the rule for issuing the 
wiit(d) The courts decision on (1) the sufficiency and effect of 
the statement and of the copj or duplicate order sent to the 
appellant and (2) the amending or refusal to amend the order or the 
statement is fan il {e) 

1043 The court can order payment of costs and dharges by the 
unsuccessful party and can certify the amount vj) Giounds set 
out in the statement which in the court s opinion are frivolous or 


the party obtaining the order must so state in the statement of the groimds of 
adjudication (Lunacy Act 1890 (53 & 54 Vict c 6) s 304 (j) I{ v St leter 
haiton upon H irr her [InhalntanU) {l%b\) 17 Q B 630 Heaton Ouereeera v St 
1 ride a Overseers {\SoS) 11 &B 583) 

(v) Lunacy Act 1890 (o3 A 64 'N ct c 5) s 306 Willtam v Burqesa (18401 
12 Ad & LI 636 if \ J 

(a) Lunacy Act 1890 (o3 & 64 Vict c 5) s 306 The court can enter and 
respite an appeal although the statement was sent neither with the notice of 
ap^al nor within fourteen days of the hrst day of the sessions to which the 
notice relates (5aiA Untm Guardians v Woolwich tnion Guardians 68 

J P 240 R Y Shropshire Justices 8 Ad AH 1^3) 

(M Lunacy Act* 1S90 (63 A 54 Vict c 6) s 307 a 

(t) The court must not amend the order in such a way as to change the 
parties to the appeal (Se Lancaster R ▼ Itverpod (TnhahitanU) (ISbO) 24 J P 
646) As to certeonm see title Cfioww Praotice Vol X pp 166 et sea 

(d) I/unacy Ao^ 1896 (53 A 64 Vict c M s 308 ^ 

(e) Ihtd 8 dlO hiLpping Union v darUerbury Union (1908) 73 J P 411, 
it was held that <|tiaipter sessions could not for this reason state a case for the 
opinion ot the 
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V«xalttOUB will render the parfy aetting up the same liable for the 
other party s costs of disputing &em (a) 

1044 When an order has been made the party who obtained the 
order, whether notice of appeal has been given or not, and 
whether the appeal has been entered or not may abandon the 
order by notice to the appellant or party entitled to appeal and 
thereupon the oidei and all proceedings thereon will be void and 
cannot be given in evidence should any other oi der for the same 
purposes be obtained (b) and the party abandoning must in case of 
an appeal pay the appellant s costs (c) 

1045 The guardians cleiks to guardians and relieving oihctis 
of every union and the clerk of the local authoiity interested m 
the inquiry or appeal as to settlement and peisons duly authorised 
by them or him mast be allowed free access m the presence of 
the medical attendant to the lunatic to examine him (d) 


Part XII — Reception and Care of Lunatics 

and Idiots 

Bboi 1 — Reception of Lunatics 
buB Sect 1 — /w Oemrul 

1046 Except foi a shoit time in uigent cases (e) or in the case 
of lelalives 01 fiiends(/) a person can only be lawfully detained 
against his will as a lun itic under an older made by some person 
authorised hy law (q) Such orders may be made (1) by a judicial 
authority on petition (/t) (2) m a summary way without petition 

by a justice or a chauman of guardians (i) (3) by two oi moie 

Commissioneis in Lunacy (k) (4) by a committee of the person or a 

mastei in lunacy in the case of a lunatic so found bj inquisition (0 
and (5) in urgent cases by a relative of the lunatic {w) 


a) Lunacy \ct 1R90 (o3 & 64 \ ict c 5) s 309 

1 6) Ihtd s 311 (1) 

c) Ihtd s 311 (2) as to ta'cation see thid s 311 (3/ 

d) Ihtd 6 il2 

e) See p 600 post 
/) bee p 601 }ost 

(^) See Lunacy Act 1890 (53 & o4 “Vict c 5) 8 4 (1) and as to the penalty 
for detaining lunatics without authority ibid s 316 and p 59< post As to 
reception oideis made before the Act the person who signed the order is 
%lothed With all the poweis and subject to all the obligations of a petitioner 
for a reception order under the Act see Lunacy Act 1890 (o3 & o4 Yict c 6) 
s 336 

(h) bee p 601 post 
u) See p 605 post 

(A) beepp 499 609 post As to the Commissioners in Lunac} seep 466 ants* 
(0 See p 41u ai U As to committees of the person and masters m lunacy, 
nee pp 414 421 nhte 
(mj gee note (j) p 500 pod 
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1047 Any two or more Commissioners may visit a pauper lunatic 
or alleged lunatic not in an institution for lunatics or workhouse, 
and may if they think fit, call in a medical practitioner Should 
the latter sign a medical certificate with regard to the lunatic, they 
may by order direct the lunatic to be received in an institution for 
lunatics, and may require the lelievmg ofScer of the district or any 
constable to convey him to such institution (n) 

1048 A lunatic so found by inquisition may be received m an 
institution for lunatics or as a single patient upon an order signed 
by the committee of the peison of the lunatic, and having annexed 
thereto a copy of the older appointing the committee or if no such 
committee has been appointed upon an order signed by a master (o) 

1049 In cases of urgency where it is e\pedient either for the 
welfare of a person (not a pauper) alleged to be a lunatic or for the 
public safety that the patient should be forthwith placed under care 
and *ieatment he may be received and detained in an institution 
for lunatics or as a single patient upon an urgency order ( p) made 
if possible, by the husband or wife or by a relative of the alleged 
lunatic, accompanied by one medical ceitificate (q) But this pro 
cedure should only be adopted where instant intervention is 
required either for the sake of the alleged lunatic or for the sake of 
the public (r) An urgency order will remain in force for seven 
days from its date or, if a petition for a reception ordei is pending 
then until the petition is finally disposed of («) 

1050 If a constable, relieving ofiicer or overseer is satisfied that 
it is necessary for the public safety or the welfare of an alleged 
lunatic that the latter should before proceedings can be taken be 
placed under caie or control he may remove the alleged lunatic to 


(n) r unacy Act 1890 (63 & 64 Vict o o) s 23 The order if it appears to 
be m conformity with the Act is a sufticieut authority to anybpdy acting theie 
under (see it id s 36(1) and pp 610 et aeq p at) but will cease to have any 
loice unless it im acted upon within seven clear dajs from its date (T unacy Act 
1890 (63 & 64 Vict c 5) s 36 (3) ) 

(o) Ibid 8 12 

(p) An uigency older if it appears to be in conformity with the Act is a 
sufficient authoiity to anybody acting thereunder (see tb/d s 35 (1) andp 510 
po<it) 

(q) lunacy Act 1890 (o3 & 64 Vict c 5) s 11 (1) The medical certificate 
must contain a statement that it is expedient for the welfaie of the allotted 
lunatic or for the public safety that he should be forthwith placed under care 
and treatment with the reasons for such statement (tbtd s 28 (3) ) and it must 
appear fiom it that the alleged lunatic was examined not more than two days 
boiore reception ^tbtd s 29 (3) ) The forms to be used are set out in Sched II 
(/M ) and must mclude a statement of particulars (tbtd s 11 (7) ) An urgen^ 
order may be signed before or after the medical certificate (ibid s 11 (2) ; If 
not aimed by the husband or wife or a relative of the patient the oraer must 
state the reason for this omission and the connection with the patient of the 
person who signs and the circumstances under which he signs (tbtd s 11 (3) ) 
The person signing must be twenty one years of age and must have seen uie 
patient within two &ys from the date of the order (tbtd s 1 1 (4) ) If an urgency 
order is made before a petition for a reception older is presented it must lie 
referred to in the petition If made after the presentation of a petition a copy 
thereof must be sent to the ludicial authority to whom the petition has been 
presented s 11(5)) 

(») Jie GafAoart [1893] 1 Ch 466 0 A per I oid H4 LSBuiiV L 0 at p 475 

{«} Lunacy Act 1890 (58 ^ 64 fiot c 6) s. 11 (6) 
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the vorkhOQse of the union in nrhich the alleged lunatic is , and the 
master of the workhouse must, unless he has no propei accommoda 
tion, receive and detain him for a period not exceeding three days, 
before the expiration of which penod the constable, relieving officer, 
or overseer must take the necessary proceedings for a summary 
order before the judicial authority (t) 

1051 A relation or friend may be allowed to retain or tate a 
lunatic as to whom a summary reception order might be made 
under his own care proMded that a justice having juiisdiction to 
make such summaiy reception order, or the visitors of the asylum 
in which the lunatic is or is intended to be placed, are satisfied that 
proper cai e w ill be taken of the lunatic (u) 

Any relative oi fiiend of a pauper lunatic confined in an asylum 
may on application be authorised by the visiting con mittee to take 
charge of him but the committee must be satisfied that the lunatic 
will be pioperly taken care of and that the application has the 
approval of the guardians to whom the lunatic is chaigeable, or the 
local authority liable for his maintenance and in case the proposed 
residence is outside the limits of such union or such local authority s 
aiea, then the approval also of a justice havmg jurisdiction in the 
place where the relative or friend resides When such order is 
made the authority liable for maintenance must to an amount in 
its disci etion pay to the person taking charge an allowance for 
the lunatics maintenance which however, must not exceed the 
expenses the authority would have been put to bad the lunatic 
remamed in the asylum (a) 

Sub Sect 2 — Rtieptvm Orders on Petttton 

1052 Reception orders on petition must be made by a judicial 
authoiity (6) The statutory powers of the judicial authority may 

(<) Lunacy AH 1890 (u3 & 64 Vict o o) s 20 Under this provision an 
absolute discretion is vested in the constable relievint> officer or overseer with 
re aid to the dutie imposed on him thereunder So in a case where a plaintiff 
was taken by a relieving, officer to an infirmary upon a certificate of a doctor that 
he was insane and the plaintiff turned out to be sane he was non suited in an 
action for dama^^cs unst the doctor whose certificate was not the causa causana 
ot the removal to the infirmary (r/iom/ 5071 V Schmidt 56 J P 212 G A) 

The officer has onh to be satisfied that it is neces ii j foi the public safetj or 
foi the welfare of tho alle^^ed lunatic that he should be placed under care and 
control and if a jury find that although satisfied the officer did not take 
reasonable care to satisfy himself and award damages against him judgment 
will be entered lor the ofiiLQT (Haiuardy Hackriey tJ?? tow (1898) 62 J P 22 1 
C A) see ilso Jlform V :l^/tw6(m02) 18T L B 628 0 A He/a/iv Duck 
VyOrth 18 T T E 633 Whether the patient is or is not a lunatic the 

expen es of his inamtenan( e in the workhouse can be recovered as a necessary 
at common law (Hcii Ham I nion Qiiaidtana v Pearson (1890) 62 L T 638) 
As to tho proceeaings to be taken see p 494 ante 
• f..\ j unaoy Act 1890 (^o3 & 64 Vict c 6) s 22 

I hid B oi{l) (2) ' For the definition of a relative eeethtd 8 341 Por 
the purposes of the Local Government Act 1 888 (61 ^ 62 Yict c 41 ) s 24 (2) (f) 
a lunatic boarded out is deemed to be a lunatic maintained in an asylum This 
boarding out wil’ not therefore disentitle the guardians to continue to receive 
from the county council the 4fl grant— m cases where it is made (see p 490 
ante) — in respect of paupers so boarded out (Lunacy Act 1890 (53 & 54 Vict 
0 6) B o7 (dj ) As to allowance for maintenance see pp 488 et sea ante 
As to yisiis by medical officer see p 472 anie, and as to removal back to the 
asylum seep 

(6) A reception order cannot be made by a relative oi the petihoner or of 
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8*ot 1 exercised by (1) a jashce of the peace appointed annually by 
Receptioaof justices of county and quarter sessions boroughs out of their own 
LunaticB body to exercise lunacy jurisdiction (c), or in any place where there 
are no separate quarter sessions a justice appointed under the hand 
of the Lord Chancellor to e\eicise lunacy jurisdiction (d), (2) a 
county court judge («), (8) a stipendiary or metropolitan police 
court magi8tiate(/) 

A county couifc jud^e or magistrate is not requ red to exercise 
his statutory poweis so as to interfere with or delay the exeicise of 
his ordinary jurisdiction (<;) 

jnnsdiciion Every judicial authoiity m the exeicise of his lunacy juiisdic 
and poweis ^lon has ^'he same jurisdiction and pouei as regaids the summoning 
and examining o^ witnesses the administiation of oaths and other 
wise as if he were acting m the exeicise of his ordinary jurisdiction, 
and will be assisted, if he so requires by the same officers as if he 
were so acting (h) 

Evidence in 1053 The application must be made by petition referring to a 
support statement of partioulais and two medical certificates {i) The 

the lunatic or of the husband or wife of the lunatic (Lunacy Act IS90 (o3 & 
64 Vict 0 o) 8 4(1)) 

{c) Ibid 88 9 (1) 10(1) A specially appointed justice can whilst sitting in 
his own county or borough make oiders with reference to any lunatic 
anywhere m England ^unacy Act 1S91 (u4 55 Vict c 6i) s 24(1) 70 

J P (Tournal) 119) The aliove animal appointments of justices are mide 
by justices of a county at their Michaelmas quarter sessions and b> justices 
of a borough at special ses'^ions in October (funacv Act 1S90 (^i & 64 
Vict c o) a 10 (2) ) All the justices of the county or borough may bo 
appointed (Tiinacy Act 1891 (j4 A )) Vict c to) s 24 (1)) Lveiy justne 
appointetl nas full authority and his appjintmont continues until a fre h 
appouitmcnt is m ide {ibid r 24 ( 5 ) ) whilst even if a reception order be made 
b> a ju tice not duly appointed sub equent Bi^^natuie withijci fourteen dais 
by a duly appointed justice will validate the order (thfd s 24(>)) If no 
appointments or in ufficient appointments no made the Lord Lh nicellor may 
by writing under his hind rectifj the omi ion (T umc\ Act IS K) (o3 A o4 
Vict c 6) s 10 (i)) as may also cither the justices oi the count} or 
borough or the Loid Chancellor in the case of death absence inability or 
refusal to act {thti r 10 (o) ) Appointments of ju tices are to be recorded 
by the clerk of the peace or the clerk to the justices according as there are 
separate quarter sebbions or not in the particular place the names of the 
justices appointed are to be published ui each petty sessional divi ion of the 
county ftiic? s 10 (6) ) and sent to the Commissioners and to the master in 
lunacy (Stone s Justices Manual (1911) 781) and the guardians ought also to 
obtain a list (I ocal Government Poird Circular 23rd Apnl 1890) 

i d) Lunacy Act 1890 {6o & a4 Vict c o) s 10 (4) 

.) Ihd 8 9(1) 

/) Ibid and see tbtd s 341 

y) Ibid s 9 (3J lursuant to tbid e 3o8 (4) the lord Chrncellor has 
made a rule providing that a county couit judge unable through pros jure of* 
other business to deal with a lunacy matter bhall sign a certificate in a pre 
sonbed form and forward a copy thereof to him and pursuant to the same 
provision the Secretary of State has made a similar rule applicable to 
migistrates 

CX) Lunacy Act 1890 (51 C j 4 \ict o 6) s 9 (2) 

(i) Ibid a 4 f 2) Tb© petition must bo signed by the petitioner and the state 
ment of particulars try imrsun making the statement b 6 (4) ) This 
wtatement i^s a^udicial proceeding and is privileged An action 

cantxot w nminliamed for any defamatory matter contained 

r 1 0. ^ 465,0 A-) As to privilege generally. see 
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petitioner should be tlio hnsband or wjft oi a relative of the alleged ^ 

lunatic, 01 in default the petitioner must explain xvh> the petition Reception of 
IS not presented h} such peison and the connection of the petitioner Lunatics 
with the alleged lunatic and the circumstances under which the 
petition IS presented Ihe petitioner must be twenty one years of Thepefcitioner 
age, and must have peisonally seen the alleged lunatic within 
twenty one days of the presentation of the petition 

1054 Upon the pi esentation of the petition the judicial authoiitv Duty of 
consideis it and the evidence in support He nia} (1) pei sonally luiiual 
see and examine ihe alleged lunatic if dissatisfied with the 
evidence or if he considers such a course advisable oi (2) he may 
make an 01 del foithwiLh oi (3) he may appoint a time not moie 

than seven dajs after piesentation of the petition, for the con 
sideration thereof and may make further inqaiiies or (4) he may 
at the time appointed for consideiation dismiss the petition or 
adjourn the matter foi not moie than fourteen davB from the first 
hearing for fui thei inquiries to be made and may summon any 
person to attend befoie lnm(/0 

1055 When a petition is dismissed the judicial authoiity delivers Piocedure on 
to the petitioiiei a statement of his reasons for dismissing the same 

title Lib FL AND SLAifDEii Vol XVIII pp 611 et seq Should the medicilcer 
tilicate omit to state the name ot the stieet and the number of the house but 
simply that the doctor eximined the lunatic in A (a coii«?idorable town) the ter 
tihcute is defective and the lunatic may be di*5cnHrged on habeas corpus on the 
giound that the detention is illegal unless it be shown that it would be injurious 
to himself oi others to set him at libei*ty (Re Oremwood h v 1 tnder (18oo) 24 
I J (q b ) 148) The petitioner must undertake to visit the patient at least 
once in every six months such undertaking being, recited in the older (Lunacy 
Act 1890 (o3 A j 4 V ict c o) s 5 (3) ) The medical certificates must not be signed 
by the petitioner or bj his husband or wife near relative partner or assistant 
(tUd s 30) heiever practicable one of the certificates mu&t be signed by 
the alleged lunatics usual medical attendant and where impracticable an 
cxpl Illation (to be treated as part of the petition) must be furnished {%hid 
8 31^ Interested paities such as the manager or regular medical attendant ol 
the institution wheie tho patient is to be detained persons inteiested in 
pa\ment 9 on his behalf or their partneis or assistants or near relatives of anj 
of the above are piecluded from signing medical certificates (ibtd s 3 as 
also are Commissioners or vi itors unless acting ot the request of a juoicial 
authoiity a judge in lunnc} or a Secretary of State {thid s 3o) 

(A,) Ibtd 8 6 Notice of the time and place appointed for the con 
adoration of the petition must be given to tho petitioner per&onally or 
sent to him by regi'steied letter at the address given in the petition [tbid 
B b (1) ) The petition will be considered in private and only the peti 
tioner the alleged lunatic (unless the judicial authority otherwise oiders) 
one peison appointed by the alleged luiiatjc on his bchtlf and tho doctois 
who signed the medical certificates may be present without the leave of 
tho judicial authority s 6 (3)) The judicial authoiity and all persona 

ft who are present or who have oincial cognisance of the petition othei than 
the alleged lunatic and the person appointed on his behalf will be bound to 
keep secret all matters and documents which may come to his or their know 
ledge by reason thereof except when required to divulge the same by lawful 
authority {thtd s 6 (5) ) An order may be tnade under this provision without 
anvmquiij upon the petition and ceitincates By ibtd s (41 the medical 
certihcates have the same effect as if veiihed on oath It is therefore unueoes- 
sary for the persons who signed to attend, but if they do not it would appear that 
their eiguatares must be proved before the oertidcati^ can be taken iw evidence 
As to the tune duiug wmch a reception (Wdev valid| see 
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flKJt 1 aud sends a copy thereof to the Commissioners , and also, where 
Beceptionof the alleged lunatic is detained under an urgency older, sends 
Limatios notice of dismissal to the person having charge of the alleged 
lunatic (1) 

Second If after a petition has been dismissed another petition la pre 

petition sented as to the same alleged lunatic, the subsequent petitioner, so 

far as he has any kno\vledge of the pievious petition and its dis 
missil must state such facts in his own petition and must also 
With his own petition lodge a copy, to be obtained from the Cora 
missioneis at his own expen^^e ot the statement of ^he reasons for 
dismissing the first petition If he wilfully omits to comply with 
this piovision he is guilty of a misdemeanour (m) 

Right of 1056 When in the leception order made in respect of a piivate 

patient to be patient no statement is contained that the judicial authoiity 
JSwi/l making such order peisonall} saw the patient the latter is 

authority entitled to see some other judicial authority (ii) unless a cutificate 

is sent to the Commissioneis by the medical officer of the institu 
lion or in the case of a single patient by his medical attendant, 
within twent} four hours after reception that the exercise of this 
right would be prejudicial to the patient (o) In the absence of such 
a certificate the doctor or person in chaige must within twenty four 
hours after leception give notice in wilting to the patient of his 
right to see a judicial authority («) and if within seven days the 
patient expresses a desire to exercise such right, the doctor oi person 
in charge must procure him to sign a notice to that effect and 
mast transmit the same to the judicial authority (n) or to the 
justices clerk (p) On receipt of the notice the judicial authoiity (n) 
either visits the patient or has the patient hi ought befoie him(g') 
After personally examining the patient and inspecting if he so 
desires the evidence on which the reception order was made (?) 
the judicial authority (n) reports to the Commissioners who take 
any necessary steps to give effect to the report (a) 

(1) Lunacy Act 1890 (53 & 54 Vict c 5) b 1 (1) The judiLiU authority 
must when required give to the Commissioners all such inform ‘ition as the\ 
may require as to the circumstances under which the older was made or refu ed 
(ibid 8 7 (2) ) and on the dismissal of the petition or the release of the alleged 
lunatic the Commissioners may give such information os they think proper to 
any person who satishes them that he is a proper person to receive such 
information {ibid s 7 (3) ) 

frw) Ibti s 7 {4^ For the penalty seep 628 post 

(n) The judicial authority must be a person exercising jurisdiction in 
the place wheio the lunatic is confined and not bein^ the judicial autho 
nty who made the reception oidor (Lunacy Act 1890 7o3 & 64 Vict c 5\ 
b8(4)) 

(o\ Jbtd s 8(1) 

(p) On failure to perfonn any of the duties imposed on him by this section 
the doctor or person in charge will be guilty of a misdemeanour (i6td s 8 (o) } 
hor the penaltv seep 628 poet 

(q) Lunacy Act 1890 (o3 & 61 Vict c 6) s 8 (2) 

(r) Ihd s 8 (3) > V ? 

(o) Ibid Justices* clerks are entitled to their fees for arranging for 
the above visits and piepanng the above reports to the C^pmmissioners out 
of the county ox borough fund and this course has the sanction of the 
OogxnusrionelA 
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1067 The petitioner has certem powers of removal (6) and dis 
charge (c) of the lunatic The CommisBioners may by order 
substitute for the person upon whose petition a reception order 
was made and either during his life or after his death any other 
person who is willing to undeitake the duties and responsibilities of 
the petitioner (d) 

Sub Sect 3 — Summary Reception Ordere 

1058 A summary reception order is an older for the leception 
of an alleged lunatic on an application not originated by petition (c), 
and may be made in the case of — 

(1) lunatics not under proper care and contiol, or cruelly treated 
or neglected ( f) 

(2) resident pauper lunatics {q) 

(d) lunatics wandeiing at laige whether they are paupers or 
not (A) and 

(4) lunatics in worLhouses who ought to be in asvlums (0 
As regal ds cl iss (1) the order can only be made by a judicial 
authority {k) but orders dealing with classes (2) (3) and (4) may 
bo made by any justice within his jurisdiction (Z) or by a chaiiman 
of a board of guardians (though not a justice) duly authorised by 
the Lord Chancellor (m) 

1059 Every constable, relieving of&cer(w) and overseer of a 
parish who has knowledge (o) that any person within his district or 

}) Lunacy Act 1&90 (53 A 64 Yict c 5) s 58 see p 619 post 
/) Lunacy Act 1890 (tj3 & o4 Vict c 6) s 72 (1) see p 622 post The 
petitioner s consent must also be obtained lor the absence of the patient from 
the dbylum (Lunacy Act 1890 (63 ic tj4 Vict c 6) s 6o ( ;) ) and notice of 
the patient s deatn must be sent to him (Commissioners m Lunacy Rules 1895 
r 27 (4) (f) ) 

(d) I unac\ Act 1890 (53 A 54 \ict c 6) s 48 (1) hrom the date of the 
order the substituted person is subiect to all the obligations and may exercise 
all the powers and authorities of the original petitioner {ihid s 48 (21) but 
the latter IS not leleased fiom li ibilities already incurred (?f id s 48(3); An 
oidoi will not be made without the consent of the petitioner or fourteen days 
notice to him {ibid s 48 (4) ) and he may object in writing or appear per 
BonaUy before the Comnussioncis to object {ibid s 48 {o ) ) 

(e) Lunacy Act 1890 (53 A Vict c o) s 19 (1) 

(/) Ibid 8 13 bee the text tu/ra and pp 500 601 a?de 
(g) Lunacy Act 1890 (o3 C o4 Vict c o) s 14 see p oOO po9f 

li) lunacy Act 1890 (5 j A Vict c 6) s 16 seep 608 post 

t) T unacy Act 1890 ( V^64 Vict c 6) s 24 (6) see p 608 poet 

h) Lunacy Act 1890 (53 A o4 Vict c 6) s 13 (1) see p 601 ante 

1) Lunacy Act 1890 (51 A j 4 Vict o 6) ss 16 24 

/>i) Lunacy Act 1891 ( j4 A 56 Vict c 65) s 2o but the chairman only has 
jurisdiction to authorise detention in an institution for lunatics which does 
^not include a workhouse (see Lunacy Act 1890 (63 & 54 Vict c 6) s 341 and 
note (6) p 606 post) 

(n) Should the guardians with the sanction of the Local Government Board, 
have directed one relieving ofRcer to discharge throughout the union the duties 
of relieving officer in respect of lunatics every other relieving officer having the 
necessary knowledge as to lunatics not under proj^r care and control or cruelly 
tieated or neglected must inform the relieving officer so directed of the mrenm 
stances The officer so directed then gives information thereof upon oatil 
(Lunacy Act 1891 (o4 & 66 Vict c 65) s 2 (2) ) 

(o) This may appaiontlv be the personal knowledge o| the officer or biowledge 
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Sbot I panth, who is not a paaper and not wandering at large, is deemed 
BeoeptioQ of to be a lunatic, and is not under proper care and control, or is 
LonaticB cruelly treated or neglected by any lelative or other person having 
the care or charge of him, must within three days after obtaining 
such knowledge give information thereof upon oath to a justice 
who IS a judicial authority (p) 

Examination Upon such mformatv^n the judicial authority may visit the alleged 
aathonr"a d must in any case direct two medical practitioners 

^odiMi^ “““ to examine the alleged lunatic and to certify as to his mental state (q) 
practitioners Each of the medical practitioneis must examine the alleged lunatic 
separately from the othei (t) and each must sign a separate 
certihcate (s) Acting upon the medical ceitificates or after such 
inquiiy as he thinks necessary (a) the judicial authority may diiect 
the lunatio to be lecened and detained in an institution foi lunatics 
to which, if a pauper he might be sent (b) 

Conyeyance The constable relieving ofhcei or overseer upon whose 
of lunatic infoimation the order has been made (c), or any constable whom 
the judicial authoiity may requiie so to do must either forthwith 
convey the lunatic to the institution named in the oidei (d), or may 
mal e othei pioper ariangements foi the peifoimance of the 
duty (e) 


(2) Reeidcnt 

pauper 

lunatics 


1060 Evoiy medical ofiBcei of a union who has knowledge that a 
pauper lesident within the district of the ofhcoi is oi is deemed to 
be a lunatic and a pioper pei son to be sent to an asjlum must 
within thiee dajs after obtaining such knovv ledge give notice in 


acqmred by him by meins of ciccliblo information supplied by a tiustwojthy 
informant (compaie V Pe^rywan (IS jO) L E 4 11 L 5>1) 

(р) lunacy Act 1890 (u3 Ac 64 ^ict c o) s 15 (1) As to such judicial 
authontie'^ ee p oOl ante 

(7) I uiiacy Act 1890 (o3 & 64 ^ict c 0) s 13 (2) 

(r) Ihil 8 29 (2) 

11 td s 13 ( ) 

(n) The n^dicial authoiity mu t proceed m the same manner bo far ns 
possible and has as to the allCrtOd lun itu the smio poweis is if a pctitiin for a 
reception order had been pieseuted by the poison by whom the information 
with ret,ard to the aliened lunatic has been sworn {ihul , a 13 (2) see p 502 
anff) 

(/) Tniiacy Act 1890 (53 A 54 Vict c 5) s 13 (3) An institution for 
lunalics means an asylum hospital or heensed house {%hid a 341 see 
pp 4f4 4iS 479 aw/c) 

(с) liavLi regard to the effect of the order (see lunacy Act 1890 (a3 A 51 
Vicfc c 5'! 8 3o (1) and p olO p st) e\en if the patient so pioperly conve^ed 
under lawful authority to the asy lum weie of sound mind i*^ would not bo illegal 
on the pait of the keepei of the 1 jliim to detain him until pioper authoiity 
for his discharge was received (il/hf / tntosh v Smith and Loue (J 8bo) 4 Macq 91 i 
II L } As to suspension of tne eYecution of the order foi a penod not exceed 
mg fourteen days and as to temporary removal to the workhouse see p 509 ^ 
post But in all other cases the recoption order will cease to be of any force 
unless the lunatic has been received thereunder before the expiration of seven 
clear days from its date (Lunaev Act 1890 (^3 & 54 Vict c. 0) s. 36 (5) 

Ibid 6 13 (3) 

(ei I unaoy Act (o4 A 00 Yiot c 65) s 2 (1) The lunatic must be 
cWihed as a pauper until it is asoei tamed that he is entitled to be classified 
as a piivate (djid a 5) If it is aftervi ards discovered that he has 

means ho may be deMfied as a private patie^it and diacharg3d oU the applwa* 

of 9X4 J 349) 
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writing to the relieving officer of the distuct, or if there is no such 
officer to an oveiseer of the parish where the pauper resides (/) 
Ihe relieving officei or oveiseer, as the case may be, on obtaining 
such knowledge eithei through the medical officer or otheiwisef^), 
must within thiee days give notice thereof to some justice having 
jurisdiction in the place vvheie the paupei resides (ft) who must 
either require the lelieving officei or oveiseer giving the notice to 
bring the alleged lunatic hefoie him or some othei justice at some 
time within three da>s fiom the date of the notice (i) or examine 
him at his own house or elsewhere (?) 

This examination should if possible be made in private and not 
inopencouit and where pi acticable the justice should attend at 
the place where the alleged lunatic is living whethei at his own 
place of abode oi at the workhouse (0 The justice must call 
in a medical piactitioner and make such inquiries as he thinks 
advisable(m) and acting on the certificate of the medical practitionei , 
may direct the lunatic to be received and detained in an institution 
foi lunatics (n) But he must not sign the order unless he is satisfied 
that the lunatic really is a pauper bv being in leceipt of relief or by 
being in such ciicumstances as to require relief (o) 

The relieving officer overseer, or constable who brought the 
lunatic before the justice must either forthwith so soon as the 
Older 18 made (p) convey the lunatic to the institution named 
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{f) IiuiacyAct 1690 (o3 <SL 61 Vict c o) s 14(1) 

((/) It the lelievmg officer aware of the fact that a pauper is a lunatic 
whether by notice fiom the medical officer or otherwise it his duty to act 
independently of the medical officer and to take the alleged lunatic before a 
justice Lunacy is not sickness so as to eiiible the relieving officer to ^ive an 
order for medical relief under ait 215 of the General Consolidated Order 
compare J 1 S28 

{h) lunacv Act 1S90 (dI & o4 \ict c 6) s 14 (2) As to the case when 
theie are two or more relieving officers in the union and one has been directed 
to discharge the duties throughout the union see note (n) p 60o ante When 
a borough has no separate couit of quarter sessions the county justices 
have jurisdiction within the borough concurrently with the borough justices 
under the Municipal Corporations Act 1SS2 (45 46 Vict c oO) b 154 

The poweis of a reheviug officer or oveiseer m urgent cases to remove an 
allet,ed lunatic to a worldiouse and the powei of detaining him there for a 
period not exceeding throe days are the same as in the case of a lunatic not 
under proper care and control (Lunacy Act 1690 (63 & o4 Vict o 6) s 20) 
see p 50o ante 

(i) Lunacy Act 1890 (53 &^4 Yict o 5) s 14 (3) 

(k) Ibtl 6 17 

(f) Circular I etter from Poor I aw Board 26th November 1867 

(wi) Lunacy Act 1S90 (o3 & 64 Viot o 5) s 16 The justice must not act on 
a certificate by a medical man of whom he knows nothing the doctor must be 
^appioved and called in by the justice The justice and doctoi must Iwth 
examine the alleged lunatic but it is not obligatory on the doctor to examine 
him in the presence of the justice nor on tne justice to examine him m the 
presence of the doctor (iZ \ (1885) 15Q B D 12*^ C A perLiNDLKY 

L J at p 148) 

(n) T unaoy Act 1890 (o3 & 64 Yict c 5) 8 16 

{p) Tbtd s 18 A person who is visited by a medical officer of the union ot 
pansh at the expepse of the union or parish is for this purpose to be deemed is 
receipt of relief {tbid ) 

(p) The authority for +he order is idio same US in the case of lonaties not 
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therein (q) or he may make other proper anangements for the 
performance of the duty (r) 

1061 Every constable relieving officer and overseer who has 
knowledge that any person (whether a pauper oi not) wandeimg at 
large («) within his district oi parish is deemed to be a lunatic must 
immediately apprehend and take him or cause him to be apprehended 
and taken before any* justice (f) But in uigent cases the officer 
may remove the alleged lunatic to the woikhoufce in a similai 
manner and subject to similar rules and limit of time, as m the 
case of lunatics not under propel care and contiol or resident 
pauper lunatics (a) and the subsequent proceedings are similai to 
those in the case of resident pauper lunatics except that (1) the 
justice must be satisfied before making his older that the alleged 
lunatic was wandoiing at laige in addition to being a lunatic and a 
proper person to be detained and (2) the justice need not be 
satisfied that the lunatic is a pauper (b) 


(4'^ Louatics 1062 If in the case of a lunatic being in a woikhoiisc (1) the 
m workhouses medical officer thereof does not sign a certihc ite for his detention 
bein^ylniM or (2) if at oi before the expiiation of fourteen days from 

the date of the certificate an ordei is not made by a justice for the 
detention of the lunatic in the workhouse oi (1) if after an order 
has been made the lunatic ceases to be a ])iopGr person to be 
detained in a workhouse the medical oflicei of the woikhouse mubt 
forthwith give notice in writing to the lelieving ofiiccr of the union 
to which the workhouse belongs who must theieupon proceed in 
the same manner as m the case of a resident paupei lunatic (c) 


under pioper c^ie and control (Lunacy Act 1890 ( j 3 & 64 Vict c o) 
s o5 (1) ) see p oOo inte as to BU'^pension of the execution of the order 
for a period not exceeding fourteen days and as to temporary removal to 
a workhouse see p o09 post 
(?) Lunacj Act 1890 (63 A 64 Yict c o) s 16 
(r) I unacy Act 1891 (54 & 60 Vict c (>o) s 2(1) 

(f) A person deemed to be a lunatic (by reason of a medical certihc ite to 
thit effect) and not bein^ under control is a per on w indciint, at large within 
the meanmg of this provision (JIfi rrw v lb T L L 628 0 A 

per Vaughan Williams L J at p CoO) 

{t) Lunacy Act 1890 (53 A 64 Vict c 6) s 16 (1) As to when there are two 
or more rehevmg officers in the union and one has been dirertcd to discharge 
the duties throughout the union see note (n) p oOo ante and Lunacy Act 
1891 (64 A 56 Vict c 65) s 2 (2) 

(a) See pp 506 606 ante 

h)) Lunacy Act 1890 (53 & 64 "Vict c o) ss 16 — 18 

(c) Ibid B 24 (6) As to the ibove mentioned certificate and order see 
p 509 past and as to the proceedings to be taken see p 506 ante Wheie 
a union is in more than one county and the woikhouse of the union is in 
one county and the place from which the lunatic was sent to the workhouse 
18 m another county an order may be made by a lustice for the county iroxjf 
which the lunatic was sent for the removal of the lunatic either to the isylum 
of the county in which the workhouse is or to the asylum of the county 
from which the lunatic was sent and such latter order may be made notwith 
standing that there may be an asj lum of the county in which the workhouse 
IB and there may not be a deficiency of room 01 any other special circum 
stances W reason whereof the lunatic cannot conveniently be taken to that 
asylum (I unaoy Act 1890 (63 & 64 Vict c 8) s 68) see alsb I unac\ Act 1891 
(54 A 5o Vict 0 65), 4 6 
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Pending the proceedings for his removal, the lunatic may be retained 
in the workhouse (d) 

1063 Two or more Commissioners may by order direct that a 
lunatic or alleged lunatic in a woikhouse be removed to an 
institution for lunatics and such order will have the same effect as 
a summary reception order (e) The guardians of the union may 
appeal against such an order to the Secretary of Stite whose deci 
Sion, made on the repoit of some person specially authorised by 
him, is final (/) 

1064 A justice making a summary reception ordei may suspend 
its execution for any peiiod not exceeding fourteen days and in the 
meantime may give directions for the propei care of the lunatic (q) 
Where a reception order has been made and the eTeciition of the 
order has been suspended the lunatic may be received in the 
institution for lunatics named in the order at any time within 
fourteen days aftei the date of the reception order (h) 

1065 If a medical piactitionei after examining a lunatic as to 
whom a summary reception 01 del has been made cei tihes in writing 
tha^ the lunatic is mot in a fit state to be removed the removal 
must be suspended until the same or some other medical practitioner 
certifies that the lunatic is fat to be removed and every medical 
piactitioner who has certified that the lunatic is not in a fat state to 
be removed must as soon as in his judgment the lunatic is m a fit 
state to be removed ceitify accordingly (i) whereupon the lunatic 
may be received in the institution for lunatics named in the order 
within three days after the medical certificate of fitness (A) 

1066 In any case wheie a summary reception order either might 
be or has been made (1) any justice it satisfied that it is expedient 
for the welfai^B of the lunatic or for the public safety that the lunatic 
should forthwith be placed under caie and control and if it appears 
to him that there is proper accommodation for the lunatic in 
the workhouse of the union in which the lunatic is may make 
an order for taking the lunatic to and receiving him in that 
workhouse (m) Such an order will not authorise the detention of 
a lunatic m a workhouse for more than fourteen days, after which 
period his detention in the workhouse will only be lawful on a 


d) Lunacy Act 1890 (53 &.o4 Vict c ) 24 (0) 

e) Ibid s 60 (1) 

[/) Ibid 8 60 (3) 

Ibtd 8 19 (1) An order made on petition must be executed within seven 
days s 36(3)) seep 511 prat 
(h) Lunacy Act 1890 (51 & 54 Vict c o) s 36 (1) 

(t) Ibid B 19 (2) 

(k) Ibid 8 36 (2) 

(Q The power to order removal to a woikhouse only anses in cases where a 
summary reception order has been or might be made see p 505 ante It 
follows that all the requirements (see p o06 ante) as to inquiries medical exami 
nations etc laid down by the T unacy Act 1890 (o3 A 54 Vict o 5) ss 13—22 
must be fulfilled in the several cases to which they apply betore such an order 
for removal can be made 
(m) Ib*d , 8 21 (1) (2) 
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Lu^ATlcs ANT) Persons or Unsound Mind 


Begt 1 
Reception < 
Lunatics 


Asylum 
which must 
be authoiibed 
by Older 


Llfect 


certificate of the medical ofiicei of such tollhouse (n) Where a 
reception ordei has been maae and the lunatic has been temporarily 
taken to the woikhouse, he ma\ be leceived m the institution for 
lunatics named in the older at any time within fourteen days after 
the date of the leception oidei (n) 

1067 E\cry summaiy reception order must authorise the recep 
tion of the lunatic na'med therein into an asylum of the county or 
borough in which the place from which the lunatic is sent is 
situate unless there is no such as} lum or theie is a deficiency of room 
therein (o), or theie aie any other special circumstances in any of 
which cases the particular reason being stated in the older, the 
lunatic maj be sent to any other institution for lunatics ( 2 O 

Sub Sect 4 — Effect and Duration of Reception Orders 

1068 If a leccption order appears to be in conformitj with 
the Lunacy Act, 1890 (g), it is a sufhcient authority foi the 
petitioner or any peison authoiised by him to take the lunatic and 
coniey him to the place mentioned in such oidei and foi his lecep 
tion and detention therein and the order may be acted on without 
further evidence of the signature or of the juiisdiction of the 


(n) Lunacy Act 1S90 (53 & 64 Vict c o) s 3fa (1) Duiing the fourteen 
days there must be a ceitificate of the woikhouse medical olhcor undei Uii 
g 24 (1) which will authorise further detention lor fourteen days trom the date 
of the oertilicate {ihid b 24 (2) see p 613 post) and duiiUt, such peiiod an 
oidei lor continued detention may be made (see thtl) L\cc2>t undci the 
provi ions lelerred to at p ul2 jost there can be no ordoi loi continued 
detention in a workhouse li the case looks like a woikhouse case in the iiiBt 
instance the relie\iii^ should place the lunatic in the workhouse under 

the lunacy Act 1S9() (o3 A \ict c o) b 20 (see j) oOO ante) toi thiee da\s 
and then apply wilhm that lime for a juBtice s older for continued detenti n 
under the 1 unacy Act 1890 (o3 A 64 'Vict c o) b 24 (4) (see p old imt) It 
will be still open to the justice on that application to make a summary lecep 
tion Older foi the asylum lusiead undei the 1 unucy Act IbOf) (o3 A l> 4 Vict 
c 0) 8 18 (see p 60 j an it he is ot opinion that it is not u woikhouse case 
and if he has juiisdicticm olheiwi e 

(t) As to leserved beds see 1 imacy Act 1890 (o3 A o4 'S ict c o) s 2<o (4) 
and note (^) p 48o ante 

()) 1 1111*10} Act 1890 (o3 A 54 'S let c o) b 2< (1) (^) ]f on the lunatic s 
anival the asylum is found to be full the Bupennteiident should send the lunatic 
back to the justice making the reception oidei with a wiitten statement oi the 
reasons why he cannot be taken in in older that the justice may state the 
ciicumstances in the order on sending him elsewhoie (see tl td s 27 (2) ) Where 
a woikhouse is situated in a county which does not include the uiuon to which the 
w oikhouse belongs a summary leceptioii order made by a justice ol the county in 
which the woikhouse is situate may order a lunatic in a woikhouse to be rec<-'Ved 
in any asylum to which piiiper lunatics chargeable to the union to which the 
workhouse belongs may legally be received (3 unacy Act 1891 (64 A 06 \ict 
c 65) s 6 see p 496 ante) A pauper lunatic may not be received into any 
asylum other than one belonging wholly or in part to the county 01 borough in* 
which his place of settlement is situate unless ther^ is a subsisting con ti act 
for the reception of lunatics of such county or boiough therein or such 
borough otherwise oontnbutos to the asylum into which the pauper is to be 
loceived (as to such cSbntiacts and contributions see p 486 ante) eJtoept the 
Older IS indorsed by a visitor of that asylum The manager of a hospital 
or licensed house U not bound to receive any lunatic under any such order 
eitcept in pui'suanoe of a subbisting contract (Lunacy Act, (o3 A 64 Vict 
c 6) a 2 i (3) {4&). 
t?) 63A64VuXe tk 
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person making it (?) A reception order for a piivate patient made 
upon petition is not a peremptory ordei but merely an authorisa 
tion (1) for the petitioner, or any peison authoiised by him, to take 
and convey the lunatic to the asylum named therein and (2) for 
the medical superintendent of the asylum to leceive the patient 
and the statute afifoids no means whereby the execution of the oider 
can be enfoiced by the judicial authority 

The order ceases to be in force {le to gi\e the authorisation 
above mentioned) unless the lunatic is received thereunder before 
the expiration of seven clear days from its date (s) A petitioner 
not choosing to execute the order or to cause it to be executed 
does so at his own ii&k If he detains the lunatic for payment in 
an unlicensed house he is guilty of a misdemeanour (t) If after 
the expiration of the order he detains the paity as a lunatic at all 
he is guilty of a misdemeanoui {a) unless he cm justify it at 
common law as necessary to prevent injury to the party himself or 
to others (6) 

1069 If a patient is removed temporarily fiom the place in 
which ho IS confined (c) or is transferred from one place of confine 
ment to anothei (d) the original order and certificate or ceitificates 
upon which he was received remain m foice(t) 

1070 An Older for the reception of a patient as a pauper will 
authorise Ins detention though it aftei wards appears that he is 
entitled to be chssified as a pri\ate pitient and an order foi the 
reception of a private patient will authorise his detention although 
it after wauls appears that he ought to be classified as a pauper 
patient (/) 

1071 If an Older or certificate for the reception of a lunatic is 
after such reception found to be in any respect moon ect or defective 
it may withiij, fourteen days after such reception be amended by the 
person who signed it with the sanction of one of the Commissioners 
and in the case of a private patient the consent of the judicial 
authority who signed the reception older If the Commissioneis 
consider a certificate to be incorrect or defective they may in 
wilting addressed to the manager of the institution for lunatics 

(r) Lunacy Act 1890 (o3 A '>4 \ict c o) s (1) The order to^ethei with 
the petition statement of particulars and medical certificates upon which the 
order was made must be delivered or sent by post to the petitioner and must 
by him or his agent be dehvered to the manager of institution for lun iti s 
in which or to the peison b> whom the lunatic is to be received {ibid s 6o (2} ) 

(«) Ibid s 36 (3) 

(<) Ihtd 8 3lo see p 528 post 

a) Lunacy Act 1890 (£>3 & o4 Vict c o) s Slu (IJ 

'&) Brookshaw v Hopkns (1773) Lofit, 240 24a iS(oit v Tf oAjm (186^) 
^ K & F 328 Sfymm v Eraser (1863) 3 F t b 8o9 see oo J P 4<6 

(c) On trial or for healtk (Lunacy Act 1890 (53 A 51 \ict c o) s 5o) sej 
p 517 post 

(d) See p 518 post 

M Lunacy Act 1890 (53 & o4 Vict c 5) s 87 (2) , and see tbtd s 38 (3) 
and note (t) p 502 ante, 

(/) Lunacy Act 1890 (o3 & 54 Tiot c 5) s. 37 (1) As to olaasifymg a 
pauper patient as a private one on discovery of means, see Us htenfult 
{l891) 29 L J 340 , and note (c), p, 506, mk 
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LtiNATics Am> Parsons of TJnsound Mind 


bMT 1 or tbe person who has charge of the single patient, as the case 
fieceptionof may be, leqnire it to be amended by tbe person who signed it, and 
X^iudics in default of amendment to their satisfaction within foaiteen days 
may make an order for the patient s discharge An amended order 
or certificate will take effect as though the amendment had been 
contained therein when it was signed ( 9 ) 


Beception 
orders last for 
one year 


Continuation 
on special 
report 


Duty of Com 
missioners on 
unsatisfactory 
report. 


1072 Save in the fease of lunatics so found by inquisition (h), 
a reception order lasts in the first instance for one year from 
its date On a special report to the Commissioners by the medical 
officer of the institution or the medical attendant of the lunatic, as 
the case may be and a oertihcate that the patient is a person of 
unsound mind and a proper person to be detained under care and 
treatment sent not more than a month nor less than seven days 
before the reception order expires the order will be automatically 
continued for another year then on similar evidence for two years, 
then on similar evidence for three years, then on similar evidence 
for successive periods of five years (i) 

If however in the opinion of the Commissioners the special report 
does not justify the accompanying certificate then in the case of a 
patient in a hospital or licensed house or under care as a single 
patient they must make farther inquiries and if dissatisfied 
they may direct his discharge In the case of a patient m an 
asylum the Commissioners must send a copy of the report 
with any other information m their possession relating to it, 
to the cleik to the visiting committee of the asylum and the 
committee must thereupon investigate the case and may dis 
charge the patient or give such directions respecting him as they 
may think proper (fc) 


Sub bEOT 5 — Lunattcs tn Workhousea 

Oronnds on 1073 Save in ceitain exceptional cases {1) no person is allowed 
which to remain in a workhouse as a lunatic unless the medical officer ot 

the woikhouse certifies in writmg — 

WOTkhouse 

{q'j I unacy Act 1890 A 54 Vict c 5) s ^4 The alteiation of an order or 
ceitmcate for leception in any matenal particular except with the sanction 
mentioned m the above provision at all events if made with the privity of the 
person who rehes on it makes the whole document invahd and precludes 
any reliance being placed thereon But it is not so where the alteration is 
immaterial V i^oa5(l88<) db W K 25 H L ) 

(/i) Lunacy Act 1890 (5d& 64 Vict o 6) s 38(10) 

(?) Ih%d B 38 (1) lunacy Act 1891 (54 & oo Vict o 65) s 7 For 
the sake of conformity the Commissioners may by orders under tbeir seal 
direct that leception orders may expire on any quarter day next after the one 
on which they would otherwibe expire (Lunacy Act 1890 (53 & 54 Vict o 5) 
s 38 (2 ) ) An order for the removal of a patient from one custody to another 
will not oe deemed to be a reception order withm tkid s 38 but the patient 
who IB removed will after removal be deemed to be detained under the 
original reception order {ihid s 38 (3) ) A special report or certificate may 
lefer to more than one patient (tbtd s 38 (8) ) 

(^) I bid 8 38 (6) I he manager of an institution for lunatics and any 

person having charge of a single patient who detains a patient after know 
ledge that the reo^tion order has expiied is guilty of a n^sdemeanour (tbtd , 
• the penalty see p 627 post 

{i) Tneee e3cee(1axKiM(t eeses are under the Lunacy Act 1890 (53 & o4 Vibt 
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* 1 ) 

(1) that such person is a lunatic and the gioands for the '‘Kot 1 

opinion , Reception of 

(2) that he is a propoi person to letnaia m a workhouse , and Lunatics 
(8) that theie is snfhcient accommodation in the workhouse for 

his care and treatment apart from the othci non lunatic inmates 
or that his condition is snoh that it is not necessary either for his 
own convenience oi thit of the othei inmates that he should be 
kept separite fiom thLm( 7 ?i; 

The medical ccitihcite is the authoiity foi detention foi fointeen Vuthontj for 
days (?i) aftei which an oidei of a justice having juiisJicLion m the detention 
place where the woi\lnuse is situate is lequiied(o) such older 
being olitainod on the application of the lelieving ofiicei of the 
union suppoited by two medical coitificites, one of which must be 
signed by ^ medical piactitionei not being an jtlicer of the 
workhouse and one by the worl house medic il oiheer (p) 

1074 Wlieie a paupei lunatic is discharged fiom an institution p uper 
forlmiiLics but the medical olticer theieof is ot opinion that the lunatic dis 
patient is a piopei person to be kept ina woikhouse as a lunatic he 

muot BO c^rtitv and the lunatic may thereupon be received and and detuned 
detained against his will in a woikliouse without fuithei order m workhouse 
provided that the medical oflicei of the woikhouse certifies that the 
accommodation theicin issutticient foi the lunatic propei caie and 
treatment or that his condition is such that it is not necessary for 
his convenience oi that of the othei inmates that he should be kept 
sepal ate {q) 

1075 The visitois of any asylum may with the consent of the Ueceptionof 
Locil Go\ eminent Boaid and the Commisbioneis and subject to chrome but 

11 )t dan Clous 

0 ss 20 21 whi(h refer to temporally lemoval to the woikhouse in ui^^cnt lunatics 
ciscs ( ee pp oOO o09 an^e) 'ind under a justice s order under thu Lunicj Act 
1 SJO ( j 3 V. o 4 A ist c i) s 24 (8J de ihng with lunatics m woikhouses before the 
pa sm„ of the Act and undci toe T unacy Act lb90 (o3 & 64 Yict c 6) ss 25 
26 de iling rebpectively with discharged paupers who have not recovered and 
cluonic lunitics (see note {q) infra and note(r) p ol4 post) and see I unacy 
Act ISOl (j 4 & 5o A let c 6o) e 4 (1) 

(m) T unacy Act ISOO (53 54 Vict c 5) s 24 (1) The doctor who is not 

the medical officer ot the workhouse ib entitled to a tee foi his certihc ite from 
the guiidiiiib ot the union (ihd s 24 (>)) Tf the medical ofhcei dees not 
sign the ceitihc ite mentioned in ihtd (0 or a justice s ordei for detention 

IS not obtained or the lunatic coisos to be a pioper perbon to be detained m 
the workhou e the medical officei mu t give notice to the relieving officei and 
the littei must pioceed as though the lunatic were a pauper deemed to be i 
lunatic and a pi oner person to be bont to an asylum (tbtd s 24 (6) see pp t»06 
607 ante) In the case of a lunatic in an asylum under the statutory juiisdic 
tion of the Metiupolit in District Asylums Board the necessai^ proceedings are 
taken by one of the officers of the asylum nominated by the managers of the 
asylum distiict {tbtd s 24 (7) ) The medical ceitificates on which a justice s 
(Irder is founded must be attached to such order (Lunacy Act 1891 (o4 & 55 
Vict c 05) s 6) Astothft removal of lunatics from a woikhouse to an asylum 
by order ot justices or Commissioners see p 509 ante 
'») Lunacy Act 1890 (53 & 64 Vict c o) s 24 (2) 
o) Ib%d s 24 (3) 

» Ibid fl 24 (4) 

{q) IHd ' Two cortibcates are contemplated namely , by the 
medioal officer of tl o institution for lunatics and (2) by the medical leer of 
the workhouse and i copy ot the former must accompany the notice of dischaxge 
(Commissioners in T unacy Rules 1896 r 23{4})« 
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Lunatics and Peesovs or Unsound Min: 


Sect 1 gueh regulations as they respectively presciibe, make arrangements 
Beceptionof with the guardians of any union foi the reception into the work 
Lunatics house of any chionic lunaticb not being dangerous, who are in the 

— asylum and have been selected and certified by the managei of the 

asylum as piopei to be iemo\ed to the workhouse, and every lunatic, 
so received in a workhouse will while he remains theie contiin^a 
patient on the books of the asylum foi the purposes of the luin^y 
Act, 1890 (0 so far as it relates to lunatics removed to as^luii^W 
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piivale 
\ 'iiipot in 
a ^lurn or 
bo pual 


Srci 2 — (a)i and Tifatment of Lunatics ^ 

Sub Sect 1 — 2 eyoi tt on and J tstia to Private Patiente 

1076 Ihe medical oflicei of every institution for lunatics and 
the medicil attendant of e\eiy single patient must at the termina 
tion of one month from reception of a private patient send a 
leport to the Commisaioneis in such form as they direct In 
the case of a licensed house (t) he must also at the same time send 
a copy of such report to the clerk of the visitors of licensed houses 
in the county or borough wheie the house is situate (u) ^ 

On receipt of this lepoit as to any patient in a licensed house 
within then immediate juiisdiciion (w) the Commissioners must 
arrange for an early visit by one or more of themselves to report 
as to the propriety of his detention (a?) In the case of a private 
patient in a licensed house the visitois aiiinge for a lilce visit by 
the medical visitor alone or with the other visitois and if this 
visit lesults in any doubt as to the pioprioty of the detention the 
vi'^itor reports in wilting to the Commissioners who in then turn 
satisfy themselves by mquiiy both as to such piopiiety and as to 
the expediency of rei^orting the case to the Loid Chancellor with 
a "View to an inquisition (a) 

On receipt of a similar lepoit as to a single patient the Com 
missioncis must arrange for a similar visit either by one or more 
of themselves oi by a medical visitoi foi the district m which the 
patient lesides Should the lattci course be adopted the peisoii 
directed to visit must report to the Commissioneis and has all the 
powers of a Commissioner (6) 

In the case ot a private patient in an asjlum or hospital the 
Commibbioners on receipt of the report arrange for a visit by one or 
more of themselves to inquire and report as to the detention oi 


^r) o 3 iSL o4 Vict o 5 b 26 The lunutic may be chargeable to any uuiont)^ 
piiiish not necessarily to the one in which the workhouse is situate (Oommis 
sioners 17th Report p 3 18th Report p 73) The removal of patients to the 
workhouse does not affect their subsequent treatment removal discharge anti 
chargeability or the rights of the guardians of the umon or parish to which 
thej are chargeable to take proceedings (see pp 492 et eeq ante) for rendegpg 
their property (if any) available for their mamt^nance (Oommisnoners Sst 
Report p 32 2 ^nd Report p 86 23rd Report p 92) 

(«) See p 509 ojite 
(0 See p 471 ante 

m) r unaoy Act 1S90 (o3 & 54 Viot o 5) s 39 (1) (2) 
w) As to this junsdiction see note (e) p 466 ante, 

^ ' I unaoy A<^ 1890 (53 & 64 Vict o 5) s 39 (8) 

Ihvd 39 '*' 

I hid 39 (6) 
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the Commissioners may send a oopy of the report to the clerL to 
the visiting or managing committee of the asylum or hospital 
lespectively, and one or moie of the committee must thereon visit the 
patient and lepoi t to the committee as to the propriety of the deten 
tion and the committee or any three oi them may on consideiation 
Ascharge the patient oi gi\e such diiections as they think fit (t) 

special visit is necessary in cases whet e uithin one month 
iW||jeception of a pii\ate patient the institution oi hou e is 
visitecT by the Commissioners oi visitors the patient then and 
there examined by them and a leport made as to the piopncty of 
his detention (d) 

The Commissioners m any of the foiegoing cases can di&chaige 
any patient whose case they think justifies a discliai ge (e) None 
of the above piovisions applies to lunatics received andei a remov il 
order or to any lunatic so found inquisition ( f } 


Sub Sect 2 — Medical Attendance 

1077 A medical practitionei who has signed a certificate on 
which a reception order has been made is disqualified from bfing 
the regulai professional attendant of the lunatic while detuned 
undei the order Similarly a medical piactitioner being a Com 
mibsioner oi visitor is disqualified fiom professionally attending a 
patient m a hospital or licensed house unless diiected to visit the 
patient in purtuance of his ofticiil duties as Commissioner or 
visitoi {g) 

Ihe Commissioners may diiect how often a single patient is to 
be visited by a medical man but m the absence of any order one 
visit 111 eveiy two weeks must be made by a medical practitionei 
not deriving and not having a partner fathei son or brother 
who deiives any piofit fiom the patients chaige Ihe medical 
attendant of jyiy single patient mvy be discontinued and some 
other person employed in his place by duection of any two Com 
miSBioners Any peison having chaige of a single patient who 
fails to carry out the Commissioneis duections undei these pro 
visions is guilty of a misdemeanoui (//) Tliese piovisions do not 
apply to lunatics so found by inquisition Qi) 

The Commissioners may at an^ time requiie a special medical 
leport as to any single patient from his medical attendant Tins 
IS additional to the requi ifce peiiodical lepoits and must be in 
such form and specify such pai titulars as ihe Commissioneis 
direct (i) 

Sub Sect 3 — Xtaiis of Friends and toirebpondence 

1078 The Commissioners or visitors of licensed houses accoidmg 
%) their respective jurisdictions may at any time give a written 

(c) Lunacy Act 1890 (63 & 64 'Vict c 6) s 39(7) 

(d) Ihtd 8 39 (8) 

Je) Ibid s 39 (9) 

(/) Lunacy Act 1891 (64 ft 66 Vict c 66) s 8 see fuither as to visiting, 
pp 469 et sea ante 

fo) Lunacy Act 1890 (63 & 64 Vict o 5) s 43 

(A) Ihtd s 44 Pop the pena^ see p 628 post 

(i) Lunacy Act 1890 (*>3 & 54 Yiot c 6) s 46 
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SXOT 2 

Can and 
Treatment 
of Lnnatics 


Penalty for 
non 

oompliaucc 

Letters 


Notices to be 
posted up in 
iDBtitutionH 


Subjection to 
mechanical 
means of 
restraint 


mdet foi the admission of any relation or fiiond oi any medical man 
desiied by eiihei of the latter to \isit any patient anywhere within 
the limits of then authority (except in piison) Such an order 
may be limited to a single visit or may extend to a specified 
numbei of visits or be a geneial authority to visit at any reason 
able time with or without restiictions as to an attendant s 
piee^ence (I) 

hcLiluic to comply with tlie oidti on the part of the minager or 
piineipal officei tenders him liible to a line not exceeding ±20(0 

1079 All letteis wiitten liy any patient must be forwiiided 
unopened by the manager of e\ei} institution foi lunatics and 
by e\eiy person having charge of a single pitient if addressed to 
the Lord (Jhancelloi judge in lunacj Stcitlai^ of State Commrs 
Bioncis the peison signing the icception older or the petitionei for 
such order Chancery or any other visitor or the vi^^itiiig com 
mi tee Ihe forwarding of other letteis is i matter of discretion 
Any default involves liabilitj to a penaltv not exceeding ±20 (m) 

1080 Whenever the Oomraissionors so direct (/i) printed notices 

must be up in eveiy institution onablin^ every piivate 

pi4ent to ee them setting foith every such patient s light — 

(1) to have any letuei wiitUn by him foi warded as above 
mentioned 

(2) to request a personal and private interview with a visiting 
Commi'^sionei or vis tor at anv visit made to the institution 

default iii potsting these n)ticcs oi failuio for ten cla’^s to 
comply with the Commi siontis diiectioiis as to their situation 
involves liabilitj to a penilty not exceed ng ±20 (o) 

Sin sjfT 4 Ttcafrient 

1081 No lunatic must bo sulqocted to mechanical means of 
lestiaint (which iiicluJos such insbiuiinnts and appliances as the 


(k) I un'icv Act 1S90 & o4 Aut c s U Ihe Gommiis loncrs m 

Lunac’v are viixiousi thrt subject to pi i per ro frictions patients should be 
vibitod by rol tions md Inend At the bame timo bj a circular addi eased to 
superintend nts of asylum and m^n igois of licensed hou es thej draw attention 
to the flubjert of the exocutioii of documents nfft < lin^ lunitics property 
Whil t it iR no part ot duly to deteiinine tho ..eiior'il qucsti )ii of the 

validity of dof uiu nts d executed the Coinnu bioneia ara of opinion lhat supci 
intcndeiits and ou^ht not in anv cuenmstanoes to permit or knowingh 

afford facility for but ou^^ht on the tontriiv to prevent the execution bv 
persons of unsound mind in their charge of anv document other than a wiU or 
codicil affecting their iiropcrtv oi income Lhev evcopt the case of a will or 
codicJ because testament viy dibjwsitions mado duiing lucid intervals are held 
to be valid (see p 40 J anie) aid are always open tg be crnteRted before being 
rendered operative by prob ite As to access by a solicitor to his client in an 
asylum to obtain an affidavit lequired by rulcb of couit see Ee PetitKm for 
J dxcial Separatutf/^ JSx jxirte Beecham [1901] P 6) where the above circular is 
set out 

(Z) lunacy Act 1S90 (ii&olYict c 5) s 47 

(m) I hid B 41 

(n) By Older 9# 14th Mav 1890 these notices aie dneefed to be put upm 
ihreiT mstat€iti0nlbrluaatiC3 

{ej Liinady Act, IW9 (fid & 64 Vict c o) s 42 
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CommtsaioiieiB maj fiom time to time determine (jp)) unless the 
restraint is necessaiy foi suigical or medical tieatment or for 
pievention of iniur> to him'^elf oi othei^(q) Should lestramt of 
this kind be applied a medical certificate must toith\Mth be signed 
desciibing tlie means used and the ground on \\hicli the certificate 
IS founded Ihis certificate must bo signed the medic il officer 
of the 11 stitution foi lunatics or woikhousfi, oi in the case of a 
single patient bv his medical attendant A full iccoid of e\oi> 
case of icbtiaint b, these means must be kept fiom dav to day and 
a copy of the lecoid and ccitifi< ate sent (piaiteih to the Commis 
sioi ers Wheie tl c pilient is in a 's\oikhou8e the lecoid must be 
kept h^ the medical ofticei and the copies abo\e mentioned 
foiwiulcd by the cleik to the guudians \nj contiavention of 
these pi o\ isioii is a misdemcanoui (;) 

1082 All que tions as to diet may be deteimincd and leguKted 
in the cjse of piupei lunatics in i hospital oi licensed house b\ the 
Msitiiit^ Commis loneib and subject to the diiections of the \isiling 
Commis 01101 s \isitois of a licensed house have a like povei as to 
that house (s) 

1083 No male pdson may he employed in the person il custody 
or lestiaint of niiy femilo piticni in ti msbitution fai lunatios 
Violation of this lulo lendeis the emplojei lixble to a penalty 
not exceeding JblO An e ception ho^\c\d is made m ca cs of 
uigcncyoi necessity but the muia^^ei must lepoit such employment 
to the Couimissioncis oi vi i^ois on then ne\t \isit(0 

1084 ^ isitin*^^ guaidiaiis must once at least m each quaitei entci 
in a book to hi 1 ^pt m the \ oikhouso such obsei\ itions as they tliiiil 
f t as to diet iccomm edition iiid tieatment of an\ lunatics in tin 
^^olkllousc The book must be kept by the mastci and laid befoie 
the Commissiohcis vlicn nevt visiting fl) 

Sub Sni ? — 4h en e (n Ir al jr for Ileal n fT ( he raje of I fsidetue 

1085 Any tvo \isitois of an asylum mn \ ith the medic il 
cfficei H wiitten advice, peimit a pitifiit to be ibbcnt on tiial so 
long as they think fit nid in the ci c of x piupci an ■lllo^^ance 

(p) lunacy Vet 1S90 (5o V 6i t c 5) 40(b) 1 iti jus dated 

nth Apiil IsOj the Cumiuih loiieis hive defined it leiic,th mcchamcil 
means of bodih lestramt 

{q) Iiinac\ Act 1S90 (oo & ol Vict c «;) s 40(1) 1: e tr ant of a k u itic to 

pi event him liom miurmg hirufaclt or others is justifiable it common liw {Scott 
V TI aA:em (18C2) 31 <SL I 3 8 Btodeshawy BojpJGm8{\ii ) I jfft 240 24<j) 
yn the othei hind refetiaint gieatei in dogieo moie se\fi0 in character or 
loiitjCi in duiation than necessary for the security and care of tho lunatic is 
ill oflence at law punishable on indictment {E v Roberts (1853) per Lord 
Oampblit CJ Commissionois 8th Eeport p 37) 

(r) Lunaev Act 1890 (o'^ A 54 Vict c 5) s 40 (2) (3) (4) (6) (7) For the 
penalties see pp 628 u29 i ost 

(«) Lunacy Act, 1890 (j i & u4 Vict o 5), h 52 and sb 187 (1) (g), 

194(l)(f) 27o (6^ PP 4^1 4So ante 

(а) Lunacy Act 1890 (5^ d 54 Viot c 5) s* 63 

(б) Ihvi 8 ol(l) (2) 
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not exceeding the chaige in the may be made to him while 

so absent (r) 

Tlje manager of any hospital oi licensed house may take or send 
undei piopei contiol any pin ite patient to any specified place or to 
tia\el in Lngland for the benefit of his health or peimit such a 
patient to le absent on trial but only with the consent of a Com 
missioiiGi or in the case of a hospital, of two members of its 
managing committee oi in the cibe of a house licensed b\ justices 
of t^o of its \isitois Any such consent may be renewed and the 
place specified \aiied Lefoie this consent is gi en the written 
appioval of the petitionei for the leception oidei oi of the peison 
making the last payment on account of the lunatic must be pio 
duced unless dispensed with by the respective consenting persons 
for cause shown (d) 

A Commissioner as legaids an'v hosjntal or licensed house and 
two of the managing committee of a hospital and two of the visitors 
of i house licensed b} justices ma} peimit a piupei patient to be 
absent on tiial for any pciiod and may make or Older an allowance 
to the paupei not exceeding the chaige midefoi him in the hospital 
01 house which shall be paid to him oi foi his benefit as the 
Commissioner oi visitois diiect (e) 

Ihe medical officer of a hospital oi licensed house may permit 
any patient to be absent foi a peiiod not exceeding foitj eight 
houis (J) If a peison allowed to be absent on tiiil foi an> peiiod 
does not letuin at tlie expiration theieof and a medical certificate 
ceitifying that his detention is no longei necessaiy is not sent to 
the visitois of the asylum or the mina^^ei of the hospital oi house 
he may at any time withm fouiteen davs aftei thecxpiiation of the 
peiiod of tiial be letaken as m the case of an esuape ig) 

1086 Anj peison having chaige of a single pitieiit may change 
Ills residence and icmove him to any new lesidonce of such person 
m England but befoie so doing he must give seven davs notice 
theieof and of the new residence to the Commissioneis and to the 
petitionei for the leception order oi to the peison making ^he last 
payment on account of the lunatic (//) 


(c) Lunacy Act 1890 (o3 & c 5) s '»->(!) (2) The regulations of 

an asylum may provide for the absence oi a patient for not more than four 
days witn the leave of the in'in'i^^er (tZ teZ s 27o(5)) Ihe medical officers 
recommendation must* accompinj every application for leave of absence 
(Commisbioners m Liin cy Hules 1895 r 21 (2)) 

(d) Lunacy Act 1890 A ti4 Vict c 5) s oo (3) (4) (5) as amended by 
Luna^ Act 1891 (o4 oo \ ict c bo) b 9 

(e) Lunacy Act 1890 (53 A64Vict c i^) s oo (0) as amended by Lunacy 
Act 1891 (54 A uo 'V ict c 6a) s 9 

(/) Lunacy Act lb90 (5o A 54 Vict c 5) s 55 (/) as amended by Lunac^ 
Act 1891 |^o4 A 55 Vict c 6o) s 9 Absence on tiial from an asylum under 
this provision will not amount to a break of residence so as to destroy the 
status of irremovabihtv of a lunatic uremovable at the time of his admission 
(see p 491 ante) if the lunatic is not at time of his release on leave 
capable of exeicising an independent choice as to his place of residence (iZ v 
Brvee [1892] 2 Q 13 130) 

(^) T unacy Act 1890 (o3 & o4 Viot c 5) s 55 as amended by Lunacy Act 
l*i91 (54 & 55 Vfct 65) 8 9 

{h) Luxnikby Act 1890 (53 A 54 Vict c 6) s 56 (1) (2) 
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Any peison having charge of a single pitient may with the 
previous ronsentof a Commissionei take oi send the patient under 
proper contiol to any specified place foi anj definite time (0 for the 
benefit of his health oi permit him to be i])'?cnt on tiial for such 
periodi as may be thought fit The approval of the pctitionei or of 
the person making the last payment on account of the lunatic must 
be produced to the Commi&bionei before hi'^Lonsint can be given 
uTiless dispensed with by him foi cause shown (/ ) 

Sub Sect 6 — Rcmoud 

1087 An} one having authoiity to (udei the dischaige of a 
private patient fiom an institution foi lunatics, oi of any single 
patient may with the written consent of a Commissioner by oidei 
m wilting diiect itmoval of the patient to any in titution oi to the 
charge of any peison named in the older (i) 

Any two Commissionei s ma} oidei the tiansfei of a lunatic from 
one institution for lunatics to another (m) oi from the charge of am 
peison under whose caie he is a single patient to the charge of 
any other peison or to aii} institution for lunatics («) On the 
death of a peison having chaige of a single pitient the Com 
misBiuiicis mav on application by the peison having authoiity to 
discharge oi if no such application is made within seve i da}s from 
the death on then own motion dnect the lunatics lenioval to the 
chaige of some peison to be named in iho order (a) 

1088 'Wheie the visiting committee of m as}lum has made an 
oidei foi dtliveiv ot a paupei theiein to the custody of a relative 
or friend any two nnmbeis of the committee may at any time if 
they think fit oidei his lemoval to the is}limi(o) 

Any two visilois of an aB}lum may older a pauper lunatic 
chargeable to any union within any county oi borough to which the 
as}lum wholly oi m part belongs oi to such county or to any 
county for the reception of whose paupei lunatics into that asylum 
theie is a subsisting contract, to be removed to that asylum from 
any other institution foi lunatics in which he may be detained (;p) 

(i) On a fresh application to the Commissionei e the place ouginallv specified 
may be altered or the time extended 

[k) Lunacy Act 1890 (o3 A 54 Vict c o) s 56 (3) (4) Lunacy Aot 1891 
( j 4 dc 55 Vict c 65) B 10 

(D I unacy Act 1890 (o3 & *^4 Vict c 5) s 68 As to who can oidei a 
dibcnaige see p 522 post 

(m) Lunacy Act 1890 (o3 & 54 Vict c o) s 59(1) (3) A medical leporfc from 
the officei ot the institution left is generally required ( Commissionei s lo 
Lunacy Rules 1896 r 21) 

(w) I unacy Act 1890 (63 & 54 Viot c 5) s 59 (2) 

^ (oj Ihxd s 63 

(p) Ihtd s 64 Theiie provisions do not extend to the leinoval of lunatiOB 
chargeable (1) to a borough not being a county borough ( ^) to a union within 
a county for the reception ot whose paupei lunatics there is a subsisting contract 
The clerk of every asjlum the ^superintendent of eYei> hospital and the 
resident hcensee of every licensed house must within two clear days after the 
removal discharge death or transfer from the private to the pauper class 
or wee versA of patient make entnes in the xe^istei of patients and of 
removals dischuges and de iths (Commissioners in Lunacy Rules 1805 r 22) 
and within the like tune in the case of a private patient send notaoe to the 
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1089 Any two visitois of an asylum may ordei the removal of a 
pauper lunatic theiein to some otliei institution for lunatioa (q) 
But a lunatic must only be removed under this piovision (except 
with the wiilten consent of two Commissioneis) to one of the 
following — 

(1) an asylum within oi belon mg wholly oi in any part to the 
counl\ witlim whicn the asylum fiom which the lunatic is iemo\ed 
issituitc or to ilio county in some paiish of which the lunatic 
may have been adjudged to be settled , 

(2) a hospital oi licensed house within any such county, or 

(8) an institution foi lunatics into winch the lunatic can be 
received undci a subsisting contiact (?) 

The M^itors oideiiijg the lemoval of a paupei lunatic may by 
the oidti u quire any lelicvmg oiheer or othci oflicer of the union 
counh OI boiougli to which he is chii^^ able oi may auUioiiseany 
other pel son to execute the oidei (s') 

No paupd lunit c mu be lomoicd under any lemovil oidei of 
two \isitoiR without i medical ceitificate of the medical officer of 
the institution foi lunatic s fiom which the patunt is to be removed 
ceitifyu^ Ihit he is in a fit coridilion of hodih health to be 
lemoied {f) 

1090 If any two ox more Commibsioneis on vi iting a work 
house considei that any lunatic oi alleged lunatic llioiem is not a 
pioper person to be allowed to icmam theie tho\ nny older his 
lemoaal to an institution for lunatics Such oidti will have the 
same ellcct as a summaiy leception older (ii) ihe guaidians of the 
union to which the woiLhouse belongs ha\e a light of appeal 
against such an older within one month to a becrttai > of State 
who will thereupon send some peison to visit th woikhouse and 
lepoit The decision of the Secietaiy of State on such leport is 
conclusuc (a) 

Wheio i union is m moie than one county and the woikhouse 
of tlie union is in ono county and the place fiom winch i lunatic 
was sent to the workhouse is in anothei count\, an cider may be 
nnde bv a justice foi eithei county for tho lunatic s icmoval to the 
asylum of either county notwithstanding that there may be an 
asylum of the county m which the workhouse is and there may 
not be a ly special leason why the lunatic cannot be tiken iheie (i^) 

Commis lonei-s uiid in +lie c. i o of a, lunatic so found to the Chancery viflitorfl 
((. ommissioners in Lunac) 1 ulea 189^ i 23) 

(3) Before ti infefeinng 1 pauijer lunatic from one county asylum to mother 
lu a difierent county it is es cntial that an order of adjudication of settlement 
•hould he obtained (see p 49o aw^e) and the imion in which the lunatic is 
adjudicated to be settled must be notified so that it may have an opportunity oi 
appealing $ 

h) Lunacy Act 1890 {06 & o4 Yict c 0) 8 60 

(ci) Ibid s 66 Ajs to entiics and notices on lemoval see Commissioners in 
Luna^ Hules l89o rr 22 ^.3 and note ( p) p 619 nnte 

! t) Lunacy Act 1890 (o3 & 54 Tict c 0) s 67 
u) See p 605, ctntc 

Lunacy Act 1890 (o3 & 64 Vict c 5) s 60 
h) Ihvi 8 66 An order sending a lunatic to the asydium of the county 
frma which fhe Wfie sent to the woikhouse seems to require indorse 

siie;iii ifcgr asylum (tM s 27 (3) and seep 508 ante) iov 
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Except under the provisions last mentio led, a paupei lunatic seot 2 
must not be iemo\ed undei a iemo\al oidei to any institution foi Care and 
lunatics into which he could not have been leceived undei a lecep Treatment 
tion 01 del (r) of Lunatics 


1091 The autlioiity liable foi niimknance of a pauper remo\alof 
lunatic in a hospital or licensed house mn o der his lemoval to 

the workhouse of the union to which he is cliaigeahle oi if he is ilcenkdhoue 
chargeable to a county oi borough, to the woikhouse of the union lowoikhousc 
fiom which he was sent to the hospital oi licensed house and may 
diiect the mode of lemovil(tZ) 

^MlCl9 a lunatic in a hospit il oi licensed house becomes a paupei 
the manager may iftoi notice to the authority liable for mainten 
ance applj to a lushce foi an older for iemo\al of tb^ lunatic to an 
institution to wlueh paupei lunatics foi whose maintenance the 
authoiity is liible may legall> be sent The oiiginal leccption 
oidei continues m foice and authorises the classihcafcion of the 
lunatic as paupei lunatic in the institution to winch he is 
lemoved (e) 

1092 L\ti\ lemoval oidci both from institutions foi lunatics Orders etc 
and fiom pii\ chuge and any consent of Commissioneis, must 

be in duplicate Oue cop} must be deliaeied to the manager of the ^ ^ ^ 
institution 01 tin p son fiom who:>e caie the lunate is being 
reino\ed nid the otliei to the manager ot the institution or the 
pci son into whose care the lunatic is lemoaed This oidei and 
consent wheie leqmied i sufficient authoiity foi the lunatics 
leiiunal and leceiifcion in accoidance with it 

The managei of the institution fiom wind oi the pci son from Delivery of 
whose care the lunatic IB lemoved must delivci fiee of cx:pcnbe a copies of 
copj of the leception ordei and documents accompanying it to the orto etc 
pel son eaecutyig the iemo\al ordei and tlies^ must be delivered by 
him to the managei of the institution into which oi to the peison 
into whose chaige the lunatic is lemoved and must be ceitified 
under the hand of the person whose dut> it is to delivei them (/) 

1093 Wheie an alien is detained as a lunxtic and his family or Removal of 
fi lends desiio his removal to the counti;^ whose subject he is the 
Commissioneis, upon application by any member of his family oi by 

a friend may inquiie and leport to a Secretary of State, who may by 
wan ant direct deliveiy of the alien to the peison named m the 
wariant E\eiy such wariant must be obeyfed by the person or 
authority undei whose charge the lunatic is, and is a sufficient 
authoiity for the mastei of any \esscl to leceive and detain the 
lunatic on boaid and to convey him to his destination (51) 


the case wheie a union is situate m a county to which it does not belong see 
Luiiacv Act 1891 (o4 & 55 Vict c 6o) s 6 and p 610 ante 
(c) Lunacy Act 1890 (63 A 64 Vict o 6), s 69 see thd s 27 and p olO, 
ante 

{d) Lunacy Act 1890 (63 & 64 Vict c 6) s 61, as amended by Lunacy Act, 
1891 (54 & 00 Vict 0 6o) s 11 
(c) Lunacy Act ^891 ('>* & 6o Vict c 66) s 19 (1) 

\f) lunncy Act 1890 (o3 & 54 Vict c 6) s 10 

(^) Ihtd , 8 71 It seems to be an oflence agamst fiie common law forcibly 
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IUNATI(^ AND FepSONS OP tjNV)DND MlND 
StJB Sect 7 —BiiiCharge 

1094 A private patient detained in an institution oi under care 
as a single patient must be dischaiged if the petitionei foi the 
leception oidei oi his duly appointed substitute o diiects in 
wilting (/«) Where such peison is dead or by leason of his own 
lunacy absence from England oi otheiwise, incapable of signing 
such an Older or wheie a patient oiigmally classihed as a paupei 
IS afteiwaids classified as a pii\ate patient the person who made 
the last payment on his account oi the husband oi wife oi if neither 
exist or eithei is incipable as aforesaid the fathei or m his 
place toi a similai leason the mother or in hei placf for a like 
reason an> one of the next of kin of the patient mav gi\e the 
dnection foi discharge If none of the persons so qualified to direct 
(lischaige exists oi is able or willin^ to act the Commissioneis may 
ordei dibchaige(0 

1096 Ihe ai tlioiity liable for the m iintciiance of a paupei 
IniiatK in i hospital oi licfiistd house ma} diiect his dischaige and 
the mode then of and on piodiution to the minigti of a copy of 
the oidei he must foithwith discliaige the patient oi suffei him to 
be dischaiged (/) 

1096 V paticul mil t not be dischaiged midci the piovisions 
silted in tli( hbt two paiagiaphs if the medical otticei or m the 
ciseof a single patient his medical attend infc ceitifies with the 
gioundb (or his opinion that the patient is chn^c lous and unlit to 
1)0 at lai^^c iinlebb aCtoi pioduetion of such ceitilicate two of the 

f f ui asylum oi the Commibbioneis \isiting the hospital oi 
house 01 ^he \isitois of the house oi one Comimssioiu r m the ease 
of a single p itient m wiitmg consent to such disch iige (?) 

1097 Iwo Connm sioneis one medical and one legal may \isit 
a patient detained in anv hospital or licensed house oi as a single 
piticnt and mav within sexen days if they think the detention is 
without siifhcient cause diiect his dischaige {m) 

1098 Anvjne mix apply to the CommisBioiieis to haxe any 
peison detained as a lunatic in an institution foi lunatics or as a 


to remove a Briti^'h bubicct \^ho In'? not been ceihfied as i lunatic m this 
country to an ti&ylum ^broid with a view to ccititication there as a person of 
unbound mind or iorcibl> to i rnoxe from this country a peibon oi unsound 
mind who hafa been so cli titled but not bucli an offence to induce by mis 
repre entation a person of un ouiid mind whetlici under certificite or not to 
Ion VO this conn tiy with i to placing such peison in an abylum abroad 
though in the latter in mdictment mi^,ht lie foi a conspiracy by seveial 
persons to induce by mi repio entition a lunitic to go abroid with a view to* 
bun conhued in xu d xlum thcie (Commissioners 52nd Eeport p 53) 

(/d) lunacy ^ct 1890 (ot Ai, 54 \ict c 6) s <2(1) As to a substitute see 
thul s 48 and p 50o ante A letter directing tne keeper of the asy lum to 
discharge a patient \ soon as you think it ad visible is not an older of dib 
charge (Lowev }'< (i8S7) 3b W K 2o II L ) 

(t) T unacy Act 1890 (5S % 54 Vict o ol s 72 (2) (3) 
ik) I ltd 8 73 
h) Ihtd B 74 
(«) i^td a 76 
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private patient examined by t^\o doctors and if the doctors after 
two Msits at an inteival of at least seven days certify that the 
patient may without risk be discharged the Commissioners maj 
order hip discharge at the end of ten days(i?) 

1099 The Commi&sioneis when tho} haveoideied a dischaige 
must seive the older on the manager of the institution where the 
patient is detained oi upon the peison having chaige of the patient 
as a single patient They must fuither in the case of a private 
patient, give notice theieof to the petitionei for the reception older 
or the peison who made the last payment on account of the patient, 
and in the case of a paupei to the authority liable foi mam 
tenance Anyone served with such older continuing to detain 
the patient aftei the appointed date foi discharge is guilty of a 
misdemeanour (o) 

1100 Any thiee visitois of an asylum may dischaige any person 
detained tlieiein whether recovered or not and any two such 
visitors on the written advice of the medical ofhcei may di'schaige 
any peison detained theiein(j?) 

If after two visits made at an inteival of not less than seven days 
by two visitois (one being a medical piactitionei) to a licensed 
house it appears to them that any patient is detained without 
Buflicient cause they may make an order for his discharge Seven 
days notice of the second visit must be given by post or by enti v 
m the patient s book to the manager who must thereupon send by 
post a copy thereof in the case of a piiv ite patient to the petitioner 
foi the reception oidei or the peison making the last payment on 
the patient s behalf and in the case of a pauper to the authouty 
liable for maintenance and to the clerk of the visitois of the 
house If the medical officer oflers to give an opinion on the 
patient s health the vibitois must examine him befoie making an 
order If they make the order against the medical otticei s opinion 
they must at once send his statement to the clerk of tlie visitors 
These piovisions do not apply to lunatics so found by inquisi 
tion (g) 

1101 When application is made to the visiting committee of an 
asylum bj a relative or friend of a pauper lunatic therein lequiimg 
that he maj be delivered over to the custody and care of such 
relative or friend any two visitors may if they think fit discharge 
the lunatic upon an undei taking fiom the relative or friend that 
the lunatic shall no longer be cliaigeable to any union county, oi 
borough and shall be pioperl} taken caie of and pi even ted fiom 
injuring himself and others (r) 


(») Lunicj Act 1890(53 & :)4\ict c 5) s 49 The Oommwwoners however 
have discretion to refuse a discharge notwithstanding production of the two 
medical certificates v I uriacy Commmtonere [1897] 1 Q B 630) 

(o) Lunacy Act 1890 (53 &> 64 Vict c 5) B 76 

lp) Ihtd i1 

l q) Ihtd s 78 Ever> older under thebe provisions must be signed by the 
nsitors who make it {thtd ; 

(r) Ihtd e 79 An apidication was made for a haheaa corpua to obtain 
the release fiom an asylum of a person detained there as a pauper lunatic 


Sect 2 
tare and 
Treatment 
of Lunatics 


Service and 
notice of order 
of Com 
missioners 


T y thice 
V isitum o£ an 
asylum or 
two visitors 
(on medical 
advice) 

By two 
visitors (one 
medical) after 
two viBite 


Deliveiy to 
custodv of 
lelative oi 
friend of 
pauper 



524 


tUNATICS A»0 PeHSONS OF TJnSOOND MIND 


SSCT 2 

Care and 
Treatment 
of Lonatics 

DiBchirge f 
pauper bv 
YiaitoTs ot 
asylum 

Notice 

lequirefl 

KemoYil of 
pauper 

By guaidians 


Documents to 
be furnisliLd 
to discharged 
patient 


Recovery 


1102 When vibitors of an ibvhnn oidei the discharge ol a 
pauper lunatic theiem except on the application of a relative oi 
fiiend the> may when they think fit send a notice in writing signed 
1)^ the cleik of the asylum of then mU ntion to discharge to a leheving 
ollicei of the union oi to the deik of the local aulhoiity liable foi 
inaintLimnce On leceipt of tln^ notice the relieving officei or 
cleik must liaac the lunatu on his dischaige, forthwith lemoved 
to the N\oil house of tlic in ion to which he is chaigeable oi if 
chai^jt iblc to a couiita oi boiou^^li to the ^^Olkhouse of the union 
fiom winch he was sent to tli^ as\lum(«) 

U03 Guudmns cm ilischai^c any lunafic detained in their 
woil house (t) 

1104 The becietaiy to tlu CominiHsioncis must on the dischaige 
of inyoae who coiifaidf 1 hiiisflt to have been unjustly detained 
fuinish him on lequesl iiee of expenst wiUi a cop\ ot theiecoii 
tion oidei anl ceitilnaUs on winch he was conlinecl If the ordci 
was made on pft lion, he must also supply a c )pj of the petition 
and acLOiiipan'v mg paiticulais [a) 

Slb ‘^iCT 8 — Jietoic'i f and h alh 

1105 The nixiigei of eaen hospital and licensed house and 
anyone having chaige of a single pilient must foithwith on hib 
iecu\ei'v bend notice wheic the i itieiit is not a paupei to the 
petitionci foi the leccptioii oiati oi the pei son making the hst 
pa>nuiit on the pxtieiit s hcliilr and wheie the patient is a paupei 
to the j^uaidiins of hib union and if a local authority is liable to 
the ckik of feueh local nulioiitv The notice must state thit 
unless lemoied witliii sc\cndaA the patient will bedi&chaiged If 
not so remoxed he is to be foithwith dischaiged (/) 


who wi fititlcl t) a peu i< 1 mtl io wii po cd ot piopcit} woith 
about il 400 Jlc had lotn plucfd in tho turn bj guirdiiis and hi'a 
lelei e was ou*,ht by his bi tor his only next ot km tint he mi„ht bo 
1 ut uiidei liei cm Tho medical superintendent s ud Ihit they had i o power 
loiekise him until ceitam iielimmaiy procecdiUjjb li d been taken undei the 
lunnt\ Actb but it was decided that they could clissity hnn under the 
T un icy let 1691 (u4 A bo Vict c bo) s 3 (see j) oOb ante) n i piivate 
pitieit and then rele se him and the court (Oavi and Wrighj JJ) there 
foie directed the wri to go if ho was not leleased within twenty lour hours 
holdin., thit the inedicuj ofiicei ( u^ht to have communic itcd with the visiting 
c>mmittce on discovenn^, the iccumory position ol the pitiont(i?f' Sf reult 
(1S94) 29 L J 31o) The imioitince of thi& decisun hy not so much m its 
tltecton tho patient s position us legaidb iccommod ition tnd tieatment m 
his alteied status with lofercnce to dibcliaige — a piivate pitient being dis 
t hdigeahle under the Lunuy Xet 1S90 (53 & 64 Vict c 5) s 72 bytheperbon 
who made the last payment foi maintenance (or by various lelatives or bj thei; 
Lummibsioners) (see p 52^ aw/t) a pauper under the Lunacy Act 1890 (53 & 64 
Viet ( 5) s 77> only on the oiders ol the visitors of the asylum (see p 622 
ante) (Oominissioneifs* 56th Leport p 9) 

(s) I uaacy Act 1890 (*>3 L t#4 Vict c 6} s 80 
h) Ibid s 81 

(a) Ibtd s 82 Anjoif' npplvmg to the Commissioners bond fide or 
apptixently bem fide on the lun itic s boholf ought to be sjipplied with these 
documents (fie (1891) 91 L L Jo 37o) 

(S) Lunacy ijdt> te99(63 64 Vict c u) s 83 
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1106 Iivery roioner must on reoeuinc; notice of the death of a 
lunatic within his district, if he consideis that any reasonable 
suspicion attends the ciuse and ciicumstaiiccs of the death, BUmmon 
a ]urj to inquire into the same (<) 

Sub Skit 9 — i sc rpe an I fsLc.j t ire 

llOr If anj pcison la\^ fully det lined aa a lunatic escapes he 
may, without a fiesh oidci oi ceitificate be retiken at time 
withm fouiteen davs fiom his escape by the uianap;er of the insti 
tuticn or mistei of the woikhouse in which ho was detained or 
any officer or seuant tlieieof oi by the pei on in whose charge 
he w IS as a siiigle palit^nt or b> injone authoiised in wilting by 
such m inigei master oi peison {d) 

1108 If any peison detained as a lunatic under lawful authority 
in IiiUglaiid escapes inti Scotland oi Iicland notice the leof must 
be gi\en to the Commissioncis as soon is piacticablo who maj by 
wilting undei their seal authoii&e an apjdicatiou by such peibon 
IS they think fit to a justice having jiuibiliction where the lunatic 
w IS so detained foi awauint authoiibing such pei son to letake 
the lunatic llie v/aiiant is in Scotland oi Iic'ind as well as in 
JMighnd sufficient puma fatu evidence tint the peison stated 
theiein to hue escaped was detuned as a lunatic and of the 
txet of his escape and is suflicKiit authonty to a sheiift in Scot 
land 01 a justue in Iieland to couutcisign the i ne Anj w uiant 
so coLinteisgned may be executed m ScotUnd or Iielxnl by 
retal lug and b in^nig the lunatic thence s) tliat he may be 
rcstoifd to the custody wh nee he ebCipMl(f) llns wiriait does 
notauthoiise the retaking of the lunxtic a^tci the expiiation of 
the time diuing which he could lia\0 bun ittxkcn accoiding to 
the law in force in the plai.e wheia he was detained as a lunatic had 
he leinained* tneie afta Ins escape (/} 

Sub Sect 10 —Mi>ictllaneoHa 

1109 On a lecommendation of the Commisbioiieib {n) the f oid 
ChuKclIoi ma\ thioufh a mastei m lunacy {q) le-iuiic the 
peiitionci foi a reception oidei unclei which the Inn xtic is detained oi 
othei peison pxjingfoi his ui unterixiiceoi managing Ins plopelt^ to 
foi waul to the Loid Chautlloi x written statt merit containing 
paiticulais to the best of Ins knowledge of the lanxtic b piopeity 

(c) r unac^y Act 1890 (o & ol ^i(t c s 81 As to notices of doith of 
limitics see Commissioners m lunacy Pules 189o r 27 see also title 
CtROXETS Vol VIII p 242 

{d) lumcyAct 1890 (o 1 51 Vict c u) s 85 If the fourteen da>s hi \0 
expued without recapture fresh procPcdin$>s must be taken e g on. the ground 
that the lunatic is not under pioper contiol or is wand iing at large (see 
pp 605 508 ande) The ret-akmg may be justihed undei un older and certificate 
in proper form althou^jh the person named therein is not in fact a lunatic 
(Aomav Seed (1819) j Exoh 782) 

(e) I unacy \ct 1890 (5o & 54 Viot c 6) a 88 Similar provi ions applicable 
to esc ipo from Scotland into Lngl ind or Ireland and from trel ind into Eagland 
or Scotland are contained in ihid ss 87 and 88 rebpochvely 

if) Lunacy Act 1890 (53 A 54 Viot o o) s 89 

Ig) For these officials see pp 414 466 ant^ 
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an^ of its application The Commissioners may also themselves 
make inquiries as to a lunatics propeity(A) 

1110 Application may be made to any Commissioner, oi m the 
case of a licensed house to any\isitor as to whethei any paiticular 
patient is or has been within the last twelve months confined as a 
lunatic within tneir lespective juii&dictions, and such Commissioner 
01 visitor if he thinks lit, can older the secretaiy oi clerk as the case 
may be to seaich the retains for such information If the patient 
18 01 has been so confined mfoimation both as to the place and the 
manager s name with dates of admission and dischaige will so far 
as possible be gnen to the applicant on payment of a regulation 
fee not exceeding 7 s («) 

1111 The Commi&sioneis if satisfied that it is desiiable and for 
the lunatic s inteiest that one oi more patients should reside in the 
same house with a single patient cm so diiect the teims and con 
ditions being in all respects the same as if each of them was a 
single patient {j ) 

Sect 3 — RtcepUon and Caie of Idiots 

1112 Ihe provisions of the Lunacy Acts (A) as to legistiation and 
legulation of hospitals asylims and licensed houses foi lunitics 
lepoits treatment visitation and care of lunatics and books to be 
kept do not apply to hospitals institutions oi licensed houses 
registered under the IdiotsAct (/) or to any idiot or imbecile lecoived 
theiein 

1113 An idiot or imbecile from biith or from an early age (m) 
may whelhei undei oi ovei age be placed by his paients or guar 
dims or by any pei son standing towaids him in loco paicntis in 
any hospital institution or licensed house (n) regigteied for the 
care education and tiaimng of idiots and imbeciles upon the 
ceitificate of a duly qualiiied medical piactitioner that the peison 
is an idiot oi imbecile capable of leceuing benefit fiom the institu 
tion, together with a statement signed bj the paient or guaidian 
or person in loco paientib (o) Any idiot or imbecile who has 
whilst under age been so jplaced as above may with the consent 
of the Commissioners be retained theiem after he is of full 
age (ii) 

Any peison of fuU age so retained may be dischaiged by the 

(A) Lunacy Act 1690 (a3 & 64 'Vict c 6) s 60 

(i) Ibid B d 1 and see note {<() p 624 ant 

j) Lunacy Act 1690 (o3 <SL 54 Vict c 6) e 64 
For these Act*** ee note {1) p 412 ante 

Z) Idiots Act 1886 (19 »SL 60 Vict c 26) s U 

Im) These terms do not include lunatics (ihtd s 17) 

(n) This does not include a lunatic asylum {tbtd ) 

(o) Idiots Act 1886 (49 & oO Vict c 26) s 4 For forms of medical 
oertihcate and statement to accompany see ibtd Schedule Forms 1 2 

(p) Idiots Act 1886 (49 A 60 Vict c. 25) s 6 Detention under the provisions 
of this Act will found jurisdiction to make administrative orders under the 
Lunacy Act 1890 (63 A 64 Vict c 6) s 116 (1) (o) (see a 428 ante) (Be 

{Mark) and Be Whaltey {W M ) [1906] 1 Oh 666 0 A ) 
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Commissioners, whose order must specify the leasons of such 
discharge and the date thereof (q) 

Notice of the reception of any idiot oi imbecile nto a hospital 
institution or licensed house registered as afoiesaid must be sent 
to the CommisBioneis ^^lthln fouiteen days bj the supeiintendent 
01 piincipal oflicer (?) 

1114 Notice of anj idiot s or imbecile s death in or discharge from 
any hospital institution oi licensed house registered as afoiesxid 
must be sent foith\\ith b} the supeiintendent oi pimcipal officei 
to the Commissioneis(/>) 

1115 Application must be made to theCommissioneis to legistei 
e\eiy hospital institution oi licensed house foi the intended lecop 
tion of idiots and imbeciles and until the ceitihcate ot re^isti ition 
IS obtained any such leception therein is illegal (t) 

The Commissioneis must once in every twelve months i it ind 
inspect every such legisteied house (m) wheie a medical journal m 
the foim directed bv them must be kept (a) They may also diitct 
that a duly qualified medical man shall leside on the pieniises (b) 

1116 Nothing in the Idiots Act (c)is to deprive pool law guaidians 
of the powei (d) of sending paupei idiots oi imhecileb to houses 
icgisteied undei the Act oi fiom receiving m lespect of such idiots 
01 imbeciles such pirhamentaiy giants (c) as may be made towaids 
the maintenance and caie of paupei lunatics as if such idiots and 
imbeciles weie pauper lunatics (J ) 


Part XIII — Penalties, Misdemeanours, and 
Proceedings 

1117 The following offences aie misdemeanoui s (</) — 

( 1 ) detention of a lunatic oi alleged lunatic m an institution 
otheivise than in accoidance vith the Lunacy Acts (/i) 

(^) Idiots Act 1S86 (49 & oO \ict c 2a) b b 

(r) Il/td 8 9 2 01 iormot the notice see Schedule loim J 

(fl) IM 8 10 

(t) Ihtd 8 7 Provision w lb made with regard to hoppxt il institutions a^d 
licensed houses existing at the p ib mg of the Act (tbid s b) As to supci 
aniiuatioii allowances to ofideers and servants see tbil s 16 

(u) Ihtii s 12 
(a) Ihd s 13 
h) Ihtd s 14 

(ct 49 6L aO Vict c 2o 

• (a; The power referred to is given by the Poor Law Amendment Act 180S 
(31 &32\icfc c 122) s 13 

(e) As to such grants see Local Government Act 168S (ol &. 52 Vict c 11) 

8 24 (2) (f) and p 490 ante 
( /) Idiots Act 1886 (49 & 60 Vict o 26) s 15 

In the absence of special provision the punishment for a misdemeanoui u 
eimer imprisonment without hard labour or fine see title Criminal I aw 
AND Procedure Vol IX pp 410 411 
(h) Lunac} Act 1890 (53 A 54 \ ict c 5) s 315 (1) as to the Lunac} Acts 
see note (1) p 412 ante 
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PabtXIII (2) taking ehaige of boaulmg or lodging a lunatic or alleged 

Penalties lunatic in an unlicensed house foi payment (i) 

etc (3) reception or detention except under the provisions of the 

Lunacy Act 1890 (/*,) of two or more lunatics in any house othei 
than an institution or woikhon^ie (Z) 

(4) neglect on the pait of thi manager of a hospital oi licensed 

house or any person living chaige of a single patient to send to 

the Commissioners oi o the is the picsciibed notices on admission 
lemoval discharge or death ot a lunatic («i) 

(5) wilful misstatements of any mateual fact in (i) any petition, 
statement of particulais or uception oidei (ii ) any medical or 
other oeitificate oi an\ lepoit as to mental or bodily health (??) 

(6) false entiles made knowingly in anj book statemint orietuin 
requiied under the Lunacy \ct 1S90 (/ ) oi Pules in Lunacy (o) 

(7) omission by the rnanigei of an institution oi pci son hay in ^ 

charge of a single patient (a) to seii^ the picsculx d time to 

the coroner notice of death 

(8) failure to compl\ yvith the Lunacy Act 1890 (h) oi lules as 
to making ictiuns oi giamg infoimilion in pursumce thcicof to 
the Commissionei s or othei s (b) 

(9) obstruction of any Commissionei oi Chinceij oi othei yisitur 
ui the exeicise of hn statutoiy poweis (c) 

(10) obstruction of any person lutboiised by the Loid Chancellor 
or Secietary of State to visit any lunatic oi in pect any institution 

(t) LmiT-ryAct 1890 (oS <1 64 Yict c o) h olo (1) lenalty nftexe tdiii., 
£00 It does nut matter at all vthcthti tin tact of the boaler^m iii t\ w 
known to the def( ndnnt or not If the had tht t the boaider was in t ict a 

lunatic the defend lut mu&t be com Jcted v Jr/ i?i/ (189S) 62 J P 4u9 I 

Y B 18 h ( p {IS^O) oQ B D 2o9 0 C P) Iho tendeac^ seems to betowiid«? 
holdiDo that the ofTence is committed when peihoiis c ipable of being dealt with 
under the 1 unacy Act IbOO (o3 & o4\ict c o) s 116 (1) (d) (see p 429 
ante) are boarded or lodged for pa3ment (compaie B v SAa// (ISPS) 11 Cox 
C C 109 C C R) A medical man in 1908 was convicted md hiied the 
maximum am lunt foi aiding abetting (ounsclhntr and procuring the(oinun 
sim of the oUence slo A y Lasctlkb E \ If / (1908) 72 J 1 (Journil) 

12o A defoiuUnt who filled to forward copies of the ordci and meda il 
oeitihcal( s undor which a lun itu waf det uned to the Lommi sioneis was picise 
cuttd for unlawfulh detaining the lunatic On pi oof by the piobeciiti )n tint 
no copies of the order and medical certihcates hid bfen leceivtd b\ the 
Commi loiieis that no entnes were to be found 111 then books or re^istois of 
the lectipt of such cop es and that notice to pioduce the documents h id been 
given to the defendai t and h id not been complied with it was held that there 
was evidence to go to tho 3ury (/ v //ants (1S67) 10 Pox C C 511) 

(/) 6d oi Vict c o 

(l) Lunacy Act 1890 (j3 v o4Vi(t c o) 31o (9 (i) 

(m) Ihid s 316 Tn the c ho of i bin^lc patient a jien ilt\ not exceeding £o0 

(n) Ihid s 317 Proseiutions in cithei of these cabos mubt be ordered 
bj the ( omiuissioners or b> direction of the Attorney General or Director , 
of Public Prost<ution8 {ibid s 317 (1)) 

(0) Ihid s 0I8 For form of indictment a^jamst a medical man foi making 
false entnes in the Medical Visitation Book see 6 Cox 0 0 Appendix 
P ^ 

(а) lunacy Act 1890 (aa A 4 Vict c 6) s 319 

(б) 1 hid fi 320 Daily pen ilty so long as the default continues not exceed 
jng ilO Cumulative j^nalbos may be lemitted by the couri* 

(c) Iltd s 321 (IJ. Penalty not exceeding £*>0 For a conviction under the 
section ee if V vaM (1894) cited in Oomnussioneis 48th Report p 104 
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or gaol or place wheie any person repiesented to be a lunatic is pahtXIII 
confined or of any peison authorised by tlie Commissioners to visit Fenaltids 
or inquire (d) etc 


(11) ilUreatment or wilful neglect of a lunitic by the manager 
or any person emplo} ed in an institution oi bj any person having 
chaige of a lunatic wliether by contract oi by iclationship (e) 

(12) assisting oi conniving at the escape pi attempted escape of 
a patient oi the secretion of a patient ( t ) 

(13) abuse of a fem tie lunatic by a managci oi employee in an 
institution ciiminal lunatic asylum or woikhouso oi byaii> peison 
having charge of a single patient Consent is no defence (g) 

1118 In the absence of special piovision pioceedmgs foi offences By whom 
may be taken (1) by the secretary of the Commissioneis on then pioceedaga 
01 del (2) by the cleik of \isitois of a licensed house where the 

offence is within then jurisdiction (3) by the cleik of the vi«=»iting 
committee of an asylum wheie the offence is committed by any 
peison employed theiein but e\cept as otheiwise piOMded such 
pioceedmgs can only be taken by ordei of the Commissioneis oi 
visitors havingjuiisdiction whore the offence n as committed oi with 
the consent of the Attorney Geneial oi bolicitoi (xeneial (h) A 
becietaiy of State on the report of the Commissioneis or \isitoi 3 
may direct the Attorney Geneial to piosecute in the case of a 
misdemeanour (i) 

1119 All penalties aie lecoverable summauly and aie payable Beco\ ^ of 
eithei to the secietiry of the Commissioneis the cleik ot the peace penalties 
the asylum treasuier or county oi boiough ticasuici as the case 

may be (k) 

1120 Appeals by any peibon ag^iieved by any oidei of justices Appeals 
except adjudication oi maintenance oiders he to qu iiLei seb&ions (?) 

(rZ) Timacy Vet lb90 (')3 & Vict c o) s 3 >1(2) Ppiialty in ulditionto 
any punibhincut to whidi the olfendcr is otherwise subject foi eveij o11< net iKjt 
exccedmi? £20 

(r) Ibii s f322 Penalty if mdiotod fine or imjni onment fi b +h 
if summauly tonvuted not oxcoodUiiT £ 0 nor le thin £> Iho Siimmii> 

Jmisdiction Act 18/9 (12 V 4J Vict o 19) 4 cmpoweis ju ticcs to 

mitigito t fine on a fust oIIcik e but tin jiowii does not extend to Iit os 
imposed by in Act eub jquent theiot) (« e pi ol ttir 1 t J iiiuai> 18 SO) 
oxpre providing a minimum fine in the ci o ot a hibt >ftcn(e {Osborn v 
V^ood Bfotheia [1897J IQ B 19/ and 6ee title MvcIs^iuil ) 1 he minimum 

fine of £2 imi)osed b\ thib pr^Msion can therefore be ledutod in the ciseof 
a fii t offence On \ prosecution toe illtreatm^ a Ian itic by n glertmg him it 
IS necessjr\ t) show that the dotend/nt owes a duty to the lunatic and that lus 
conduct his or mu t hiye otc i loiied ictuil injuiv (A y i (Uiam (1816^ 8 (i B 
9o9) 

^ {f) Lunic> Vd jlVict r 5) 325 Icudt) not exceeding £20 

nor less thin £2 and *»eo title Chimin al Law avd lio/rnuR}- Vol I\ 
p olO 

{g) Luni(> Vft 1890 (53 & 51 Vict c 6) s 324 Pmdty not exceeding 
two ;jear hard Id our and ee title Criminal Lvw and PaocEDUffiB* 

Vol TV pp 613 611 

S A) Lunacy Act 1S90 o4 V ict c 6) s 325 
t) 8 328^ 

]i) Ibid s 32b 
1) Ibii B 327 
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Lunatics and Persons of Unsound Mind 


Part XIII 
Penalties 
etc 

Biirdea of 
proof 


Proceedings 
against person 
acting under 
statutory 
powers 


Witnesses. 


1121 111 a piosecution for failiue to send any piesciibed docu 
ment the burden of pi oof is on the defendant but the testimony of 
one -witness pro\ing that the document was in fact duly posted or 
delneied is conclusive 'SMieit. the question is as to whether a 
house is 01 IS not a licensed house oi registeied hospital the buiden 
of proof IS on the defendant to piove its siatus by production of the 
licences oi evidence of^ts being still m foice(?/0 

1122 Neithei ci\il noi cumin il pioceedings can be taken against 
anj pel son putting the Lunacy Act 1890 (n) in foice cither as 
petitioner foi a reception ordei or as giving a medic il ceitificate oi 
as doing anything in puisuance oi the Act it such peison has acted 
111 good faith and with leasonable caie Should an> such proceed 
mgs be taken they may on summaiy application to the High Couit 
be bta-^ed if the judge is satisfied that theie is no reasonable ground 
for alleging want of good faith oi reason ible eaie (n) 

1123 The CommissioneiB oi Msitnis of an> licensed house may 
summon witnesses (o) and ma} pa> the witnesses leasonable 
expenses of appearance and attendance (p) 


(m) lunacy Act 1890 (53 6o o4: \itt c o) o^9 As to stay mg ipro&ecntion 
on the giound that the consent of the C c)mmi loneis hid not been obtuned 
befoie the prosecution was in ‘^tituted sro / ^ I tirnl y 5Q 13 3-iS 

(h) lunacy \ct 1S90(>3 V A ict ( >) s :J0 lor ictions stiyed under 

the terms oi this pi ovi Sion see Sfetfwsuu v /c//6/(1891) 291 J 200 bz//?(Tiu6V 
1 eavmmit and 1) tile 10 T I R 4S ) al ^ t V JIaiuoody Had nfy I nion 

(1898) 82 J P 22/ A medic il pr ictitionci i not b il le f i igmii-, a ceitihc ite 
in sup})ort of a icception ord i 13ut iJt not boiii^ iti tied with his own 
pel oual examin ition of the p itient he signs williout due care md without 
makiiio due mquiiies he is hiblc foi the con equcnce whu h en uo and none 
the leas because he icted hma fide (7/ ul v ^ewjlf (180^) 3 1 VI 337) At 
common law a medic il pr ictitionei c mnot t ustily the t ikiiio ch irge of and 
confining an m(b\idual whom he has never seen meiely upon statements 
mide bv rolatioiib mile s such statements satisfy him thit his intervention is 
iiece siry to prevent the mdiMdual from doing immediite injury to himself or 
othcifej i inJLerdon ^ J) arrows (IbSO) 4 0 A. P 210) But rebtramt of a dangeious 
lunatic IS ju tifiable both it the moment of the oii^iual dinner and also until 
there is rea onible ground for behevin^ that the oiit^mal dinner is over (ScoW 
V Jf ak*yn (1*102) 3 F & P 328 and see Symm v Trailer (1881) 3 P & F 859) 

(o) Penalty for non appe nance oi refusal to be pwoin not exceeding £60 

(p) 1 iiiiicy Act 1890 (o3 & 54 Vict c 5) s 332 


MACHINERY 

See UisTBBiSS, Factories and Shops , Bates and Bating 
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Note — ^For Qrumnal Law generally and the procedure upon i^uiry mto 
indictable offences, see title Criminal Law and Procedure Yol lA pp 229 
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throughout the work whif*h dewl with the subject matter of the offences. — ^E ds 
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Part I — The Office of Magistrate. 
Appointment and Qualification 

&I-CT 1 — Defimfwn 

1124 * Magibti it IS the common denomination under \\hich 
are included all those who are entrusted whethei bj commission or 
appointment oi b} \iitueof their olhce with the conseivation cff the 
peace and the hcaiing xnd determination of chai^jes in lespcctof 
oflences against it 

Tne name Justice was fiist given to the oflicc m the year 
1360 (a) 


Sicr 2 — Histojy and Deidopmnit of the 0§ite 

1125 Ihe duty of coiisei v xtiQu of the peace lay in ancient 
times primaiily with the holdeis of ceitain oflices bj vutue of 
appointment oi election (h) 

Pile light of apiiointing such jieisons was issuined by King 
Edward III (c) in lc»27 and Ins since been c^ciciscd continuoublv 
by the Ciown In 1314 il was enacted that two or thiee of the 
best leputation in the Counties bhall be assigned kcepeis of the 
Peace bj the Kings Coinmission and at what tune need sliall be 
the same with otlier wise and learned in the law shall be assigned 
bj the Kings Commibsion to hear and detcimme felonies and 
liespasbes done against the peace in tho hime counties and to inflict 
punishment it a onably accoidmg to [liw and reason and] the 
mannei of the deed (d) 

Other statutes followed by which the iiuinbei and authoiity of 
justices were legulited {e) and m 1535 it was again enacted that no 

(а) Stat (1^60 1) 34 Fdw 3 c 1 

(б) Some of these were appointed by the King while others were 
elc( ted by the people and tho limits of then authority varied according 
to tho natuic of their office Ihus the Lord t hancellor the lord 
Steward the Lord Maiahal and the justices of the Kings J3ench weie 
coiiservators of the peace of the wliolo kingdom Other judicial officers 
were peace conservators within n mower limits justices of the Common 
Pleas and barons of the 1 xchequer within the limits of their courts 
justnes of assize and gaol delivery within the limits of their commission 
Of elected othcois shtiiffs and coroners were peace conservators within 
the hinits of their counties and constables hcadfioroughs tithing men 
and boisholders within the hniits of then township or hundred In 
addition to these otlier peisons who did not hold any office were 
elected bv the geneial body of freeholders of each county to act as peace 
conscnatois for that county (Lambaid Eirenarcha (ed lbl9) 16) 

^ (c, Stat (1326 7) 1 Edw 3 stat 2 s 18 The King will that m 
every county good men and lawful which be no mamtamcis of evil [or] 
barn tors m the county shall be assigned to keep the peace and see 
1 B1 Com 349 et seq 

(d) Stat (1344) 18 Fdw 3 stat 2 c 2 

(c) Stat (1360) 34 Fdw 3 c 1 fuither defined their duties and 
by stat (1388) 12 Ric 2 c 10 it was provided that there should 
be six justices each county and that they should sit once a Quarter 
By stat (1390) 14 Rio 2 o 11 eight justices were provided for and 
payment for their services allowed By stat (1403 4) 6 Hen 4 c lO' 


Sisci 1 
Definition 

^laoistrate 


Origin of 
office 


I igbt of 
appointment 
assumed by 
Crown 


Number and 
authority of 
justices 
regulated 



Magistral 


Shot s pecBon or persons, of what estate, degree, or eondition soever they 
History and l>e. should have any power or xuthority to make justices of the 
Develop peace but that all such offices should be made bj letteis patent 
went of under the King s Great Seal in the name and by the authority of 
the Office the King and his hens (/) 


Appointment 
in Roughs 
and in 
London 


Kight of 
appointment 
cannot be 
delegated 


1126 In boroughs the piaclice to make the major and aldermen 
justices by grant or charter (g) vsas superseded in 1835 (h) when 
it WT-s provided that the Ciovn should assign justiet to a com 
mission of the peace and that the justices should sit undei that 
commission only In the Citj of London alone tlio Loid Miyor 
and aider men have the presciipti\e right of acting as justices of 
the peace (i) 

The right of appointment vhidi has tlius been \e ^ed in the 
Cl own cannot, without legislation duected to that end be cldegatul 
to an j other authority ( -j) 


Sect S — I he Commission of tic Peace 


The com 1127 Apaitfiom the case of the Citj of London (/) and Mth the 

mission addition of those who ha\e been authoiiscd ly statute to act as 
justices bj \ntue of then office (1) the justices of the peace consist 
now of such persons as '^le assigned bj the Crown to the comn ission 
of the peace Their names are enrolled in a document prepared 
by the Clerk of the Crown m Chancer j issued bv the Crown under 
the Great &tal (in) and setting out the authoiitj conferred upon 
them (n) 

ftepainte A separate commission is issued foi each county or riding, of 

commissi ns — — — 

they were duected to imprison no one except in the common gaol By 
btal (1414) 2 Hen 6 slat 1 c 4 justices were obliged to he resident 
m their counties and this was confiimed by another statute of the same 
year stat (1414) 2 Hen 5 stat 2 c 1 In 1487 it was enacted that 
3 ustices taking rocognisaneeb must report the same (stat fl487) S Hen 7 
c 2) and that they might admit prisoners to bail (^6^c^ c 3) 

if) Stat (16J5“6) 27 Hen 8 c 24 s 2 and see fuithei title 
Constitutional L^w Vol VI pp 399 et seq 

(g) I his custom was recognised by stats (1439) 18 Hen b c 11 and 
(15So-G) 27 Hen 8 o 24 s 6 

(h) Municipal Corpoi a tions Act 1836 (6 A 6 Will 4 c 70) now repealed 
and replaced by the Municipal Coiporations Act 1882 (46 A 46 A ict 
0 50) s 260 

(t) Royal Charter of 1742 and see p 675 post and title Metropolis 

( 7 ) Jones v T\ illiams (1826) 3 B AC 762 per Batley J at p 767 
Arnold v Oansser (1863) 8 Exch 463 

(1c) See p 676 po^tt 

(l) See p 537 post 

(m) Crown Office Act 1877 (40 A 41 Vict c 41) s 6 (1) 

(n) The form of document now used was settled by Order in Council 
m 1878 under powers conlcired by the Crowm Office Act 1877 (40 A 41^ 
Vict c 41) (Stat RAO Rev Vol II Clerk of the Crown m Chancery 
pp 9 ef sea) The onginal foim of commission was revised in 1690 and 
the revised form with very sbght alteration remained in use till 1878 
It may be found set out m 3 Bums Justice of the Peace (1846 ed ) 
988 Formerly certain selected justices were said to be of tbe quorum 
and tbe presence ef one of them was necessary to the lalid hoidmg of 
quarter or general sessions The present form of coinyaussion omits all 
reference to the atiomm See further titles Constitutional Law 
Vol Vlf p IZ TOte (h) Courts Vol IX p 82 



Taut I — Officie Appon«tli3S!NT and Qkjat ification 

A county (o), and for each borough entitled thereto (jp), the form of sect i 
the document for a county differing somewhat horn that for a The Com 
boiough (g) ^ mifision of 

A new comm sbioi of the peace may be issued by the Ciown the Pea ce 
at anj time (0 but is not lequiied e\on upon a demise of the 
(hown { 5 ) The no-n cs of newly appointed justices aie added to mission 
the commisbion by the Clerk of the Ciown in Chinctij to whom 
cluks of tho peace in counties and town cleiks in boioughs must 
send a btatement in Januarj of each jeai containing the names of Annual 
a]] ju iticcs assigned to the commission of the peace foi then counties ' 

01 boioughs wIk) have qualified and, so far as thej know, of those 
who ha\e died duiing the preceding yeai (t) 

Sect 4 — Justices ex offitio 

1128 In eveiy commission of the peace for a county the following lersong 
pic named — tlie Loid Chancellor (tc) and Loid President of the 
Council (i/) Lord Privy Seal (zc) and othei membeis of the Prny mission 
Council 0) t\ 0 Custos Ih^inlomm foi the paiticular county (r) the 
I Old Chief Justice the Master of the Ivolls the lords justices of the 
Coint of Vppf l1 the justices of the High Court of Justice (^) and 
tlie Attorney (leiici il(u) and Solicitor General (Z>) 

(0) J]r Ndlli Las aid West Piditig^^ of YoiksLire have always had 
a sep nale conirai sion of the peace as also ha\e the paits of Lincoln 
sliiu — Keste\en I indse^ andllolUnd — and the Isle of Lly and the Soke of 
Pt I iboioCj^li alK) have scpaiate commibsions seel? v Isle of Ely 
{JnkabttauU) (loHJ) 15 0 B 827 

(p) 1 01 1 list of the boioughs ha\iiip a separate comiiii sion of the 

pc ICC sec note if) p 54U post Jhc numbei may Ixom time to time 
be nieio i cd as tl t ( lown m ly^rant any borough a separate commibsion 
on its council in Lirip^ aijplic ition foi one (Municipal Corpoiations Act 
lSb2 (46 46 Ai 1 c 50) s 162) 

(q) Ihc rca an i.^ that m counties Iwo absig^nmenls aiereqmied one for 
the justices as peace conservators the othei to give them jurisdiction at 
quarter sebbions (see p 663 post) In the case of boiough justices (see 
p »j40 po t) the second as uumeut is not needed as they may not act as 
justius dt iny couit of gaol dchvcij oi quartti stesions (Municipal Cor 
porations Act 1882 (46 A 46 Vict c 60) s 158 (1) 

(?) Compaie tho Justices Qualification Act 1760 (1 Geo 3 c 13) s 1 
Aatotlic tfieot ol i new toinmi sion upon tenure of oflice see p 640 post 

(s) Demise of the Ciown Act 1901 (1 Edw 7 c 6) s 1 (1) Lpon lus 
u ccPbion His late M ip stv Ling Fdwaid VII by letters patent dated 16th 
1 cbiiiaiy 1 901 appointed aid declaied that tho several commissions of the 
peat 6 isbued by her late Majesty Queen Victona fpr the several counties 
boioughs and places mentioned in the same should continue to be ol full 
Jorce and effect and that the persons thereby assigned or heieafter added 
fahoiiUl be Ills Majestv » justices of the peace Before 1901 justices con 
tinned to hold office lor six months after the demise of the Crown under 
fitat (1702) 1 Ann c 2 s 6 and see title Co^STITUTIONAL Law 
A ol VI pp 384 386 and see also p 649 post 

(t) Biilos mad© undet the Crown Office Act 1877 (40 & 41 Vict c 41) 

(blat KAO Rev A ol II Clerk of the Crown in Chancery p 16) r 2 

{u) As to whom see title Constitutional Law Vol VII pp 66—66 

(1) See ibid pp 61 — 63 

(7 ) ^ee ibid p 66 

{j) beep 624 post 

\y ) See title Courts Vol IX pp bO — 64- 

(ri) See title Constitutional Law Vol VIl p 74 

(6) Ibid 
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1139 The chairman of a county conncil is a justice of the peace 
for his county (c), and the chairman of a district council, whether rural 
or uiban, unless personally disqualified by any Act, is a justice of 
the peace for the county of which the district forms part (d) 

The mayor of a borough is a justice of the peace foi the borough 
during his year of ofiSce, and foi the next succeeding year also, unless 
he would in that yearobe disqualified to hold the ofiice of mayor (e) 
But a woman who becomes chan man of a county oi district 
council or mayoi of a boiough, is not theieby entitled to act as a 
justice (/) 

The recoider of a borough having a sepaiate commisbion of the 
peace is a justice of the Borough (//) and a stipendiary magibtrate is 
a justice for the borough to which he is appointed (h) ihe chief 
magibtnite of the Metropolitan Police Court at Bow Street becomes 
a justice of the penro for the countj of Berks upon his name being 
inserted in the commission for that county (%) 

The judge of a county court may be included in the commission 
of tl 0 peace of the count} oi borough wheie the coiiit is situated (;) 

1130 Ceitam ecclesiastical poisons have a right by statute to act 
as justices in then counties Thus the Archbishop of lork and his 
tempoifl chancelloi are justices foi the sline of Hexham (/) the 
Bishop of Duiham and his temporal chancellor for the countj of 
Durham (1) and the Bishop of Lly and his temper il steward for the 
Isle of Flj {m) The Vice Chancelloi of the Univeisity of Cam 
bridge foi the time being may be assigned as a justice of the 
borough of Cambridge (w) 

Sect 5 — County Justices 
Stjb Sect 1 — Appointment and Qualification 

U31 Justices of the peace for the counties are assigned on the 
nomination of the Lord Chancelloi who may select them either 

(c) Local Government Act 1888 (61 & 62 Vict c 41) b 2 (6) (b) and 
gee title I ocal Government p 342 ante 

(d) I ocal Government Act 1894 (66 & 67 Vict c 73) r 22 and see title 
lofAL Government pp 262 330 ante The phiase unless personally 
disqualified by any Act appeals to refer to the disqualification of solici t ora 
to bo appointed justices in any county where they piactised imposed by 
the Justices Qualification Act 1871 (34 & 35 Vict c 18) but now repelled 
by the Justices of the Peace Act 1906 (6 Fdw 7 c 16) see p 651 post 

(e) Municipal Corporations Act 1882 (46 & 46 Vict o 60) s 165 (1) 
and see title Local Government p 309 ante 

(/) Qualification of Women (County and Borough Councils) Act 1907 
(7 Edw 7 0 33) 8 1 (1) See title Local Government pp 2b2 330 ante 
(g) Mumcipal Corporations Act 1882 (4u & 46 Vict c 60) s 163 (1) 
(3) As to such boroughs see note (/) p 640 post 
{h) Municipal Corporations Act 1882 (45 & 46 Vict 50) s 161 (3) 
and as to such majpstrates see p 545 post 
(i) Indictable Offences Act 1848 (11 & 12 Vict c 42) s 31 but he has 
no powers other than those of a county justice m such circumstances 
( 7 ) County Courts Act 1888 (61 & 62 Viot o 43) s 17 seethe Justices 
of the Peace Act 1906 (6 Edw 7 o 16) ss 1 6 (2) and Schedule 
()k) Stat (1535 6) 27 Hen 8 e 24 s 22 

(l) Ihid s 21 

(m) Ibid a 20 * 

(n) Maiu<»p«l Corporatious Aot 1882 (45 &, 40 Viot o 60) s 249 
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upon bis own responsibil t} or upon the recommendation of the 
lords lieutenant of the counties or of other persons It \ms the 
custom during the last century tofniake the great majority of selec 
tions from the names recommended by the Lords Lieutenant(o) but 
advisoiy committees have recentlj been appointed for the various 
counties by the Lords Lieutenant with the approi al of the Lord 
Ohancellor and charged with the duty of recommending suitable per 
sons (p) Formerly a pioperty qualification was required (3), but 
this IS no longer the case(}) Any person who resides within a 
county or within seven miles of it is ehgible as a justice of that 
county if not peisonallv disqualified (s) 

SuD SLcr 2 — Oaths of Office 

1132 As soon as may be after accepting office and before exei cising 
his powers a nowl'^ appointed justice is lequiied to take the oath 
of allegiance and Judicial oath (t) These oaths may be taken before 
the Lord Chancelloi or in open court before one oi more judges 
in the King s Bench or Chancery Division of the High Court or 
in open couit at the general or quartei sessions of the peace for the 
county in which tho newly appointed justice of the iieace is to act (a) 

( 0 ) This custom is certainly 100 years old and I think it is not more 
than 160 years old I thmk very likely the custom oiigmated 
from the Loid Chancellor asking assistance ot the Lords Lieutenant Wause 
of his inability to overtake the work m all the counties of Great Britain 
without local knowledge From this practice there appeals to have grown 
up in some quarteis an impression that the Lords Lieutenant are the only 
persons to be heard upon the subject and many Lord Chancellors ha\e 
confined themselves to acting solely upon the recommendation of the Lord 
Lieutenant but this has certainly not been universal (evidence of Loid 
Loreburn T C before the Royal Commission on the Appointment of 
Justices 1910 Jaimes 3rd March p 6) In some cases the Lord Chancellor 
has even acted in opposition to the recommendation of the Lord Lieutenant 
A resolution of the House of Commons in 1893 was passed that in the 
opinion of this House it is expedient that the appomtraent of County 
Magistrates should no longer bo made by the Lord Chancellor of Greit 
Bntam and Ireland for the time being only on the recommendation of 
the Lords Lieutenant see title Cons riTUf ion al Law Vol VII p 61 
(p) Tins has been done m accordance ivith the recommendations in 
the Report of the Poyal Commission dated September 1910 

(g) See the Justices Quahfication Acts 17^1 (6 Geo 2 c 18) 1744 (18 
Geo 2 c 20) and ’87o (38 A 39 Yiut c 64) all of which are repealed by 
the Justices of the Peace Act 1906 (6 Edw 7 c 16] s 6 (2) and Schedule 
(r) Ibid s 1 

(8) Ibid s 2 As to the method of calculating the distance see Inter 
pretation Act 1889 (52 A 63 Viot c 63) s 34 title Statutes compare 
Mumcipal Coiporations Act 1882 (46 & 46 Vict c 60) s 231 and see 
note (h) p 543 'post As to disquahfications see p 550 post 
(t) Promissory Oaths Act 1868 (31 A 32 Vict c, 72) s 6 For forms of 
the oaths see tbid ss ^ and 4 respectively As to affirmation m heu of 
oath see title Emdence Vol XIII pp 590 et sea Formerly an oath as 
to qualification was also required (Justices Qualification Act 1744 (18 
Geo 2 c 20) ) but this is no longer the case see note (r) supra 
(a) Piomissory Oaths Act 1871 (34 & 35 Vict o 48) s 2 The fee to 
be paid by county justices other than justices ex officio under any Act 
of Parhament on qualifying as such (to include oaths Crown Office fee 
correspondence and e\ery other expense connected therewith) is £2 The 
fee to be paid on administering the oath of office to a jushce ex officio 


Bsof 4 
County 
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How taken 
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Sect 6 The chairman of a county or district council before acting as a 
County justice is reqmrcd to take the s'lme oaths as a county justice unless 
Jmtices he has alieady done so (b) T1 o former must take the oaths in the 
OathT^ same manner as a county justue^ but the chaiiman of a district 

chaiimen council may take them befoie any two justices of the peace for the 

of local county m which the district is situate sitting in pelt j sessions (c) 
authorities jf jjg been re qlected to that office on the expiiation or other 

deteiniination of a previous term of office he is not lequiied to tike 
the oaths again (d) 

bUB broi 3 — 7 ? ecule/i e 

Precedence 1133 Subject to any established rule oi custom aflectiiig a 
piTticulai bench precedence among county justices snoiild be 
dettiinineJ liy sfmoiih nccoiding to the oidei of the niujes on tht. 
commission of the peace (e) 


Sect 6 — Innouqh Ju^ticfs 
Si I Si el — Cassifiiati 7i of Lorvx //m 

ciassiiicahon 1134 Boioughs outside the metiopolis aie di i il)Ie into thiee 
0 orjugis those which ha\e a stparatc commission of the peace 

those winch have also a separate couit of quiitei se'-=‘ions and 
those which have neither (/) 

under any Act c»f Parliament on qualif^iii^ such and to ill other per'^ons 
18 6s (Letter ot Secret iry of St ite Tuly 1894) AMeit the oaths aie 
taken at quaiter sessions it his been cu tomary foi the ckik of the peace 
to charge a separate tee which \axies lu dilttrcnt counlifs hut oveept m 
so fni as tht Ice above authoijsed is concerned tins is meieljr in lionoraimm 
which cannot be recovered at liw (Manl6\ W1 itc ^laule^ Ucihat Maule 
V (r?6C« (1896) 60 J 1 567 (county court) Mt 71 J I (Journal) 619) 
(6) Local Government Act 1888 (61 & 62 \ict c 41) s 2 (6) (b) 
Local Goveiiiinent Act 1894 ( jb 67 \ict c 73) s 22 Ihe fee for ad 
niinistenng the o itli is see note {o) p 6o0 ante As to tlie offices of 
ch iiimen of luial districts mb in di t net'll and county cotliicils see title 
I OCAT Co\LRNMENr fp 2b2 u30 31] ante 

(c) This is so by special permission ot tl c Crown (^ecietaiy of Stale s 
Circular to Chairmen of District Councilb ^Olh rebrimj 189»^ B 17111 
(23) see 69 J P (Journal) 18 >) Jhe Jeo to be chaiged by the clerk 
to the justii.es for admii isteiing the oath should be the same as the fee for 
admimsteiin an oath in any kind of busmess accoiding to the table of 
lustiies clerl s fees foi the time being in force (A.d\ice of Secretary of 
State 12 th Mai ch 18*^ see 69 J I 186 and 71 J P (Jout- lal) 519) 

(3) Chairmen of Di tiict ( ourwcils 4ct 1896 (tj9 & 00 Vict c 22) s 1 
If hovever there were an inteival between the two occisjons on which 
he tilled the office he ifould be leqiiued to take the oaths again and so 
it would seem would a chairman of a county council who was only a 
justice of the peace by virfiie of bis office Iheie is some doubt whether 
a chairman of a county oi distiirt council who aftei the expiration of his 
term of office is permanently issigned to the commission of the peace 
need take the oaths ogam but it is safer for him to do so 

{«) Home Office Circular 16th October 1907 ' 

(/) See title Local Go\ II NMENT pp 300 301 ante Certain boroughs 
are denommated counties of a city or counties of a town and have 
the nght to appoint a sheiiff (see Mumcipal Corporations Act 1882 (46 
6.46Viit 0 60) a 170 Sheriffs Act 1887 (60 & 61 Vict c 65) s 36) 

1 hoy arc Bmwick UPpn 1 weed Bnstol Canterbury Carmaithen Chester 
Exeter C louccster Haverfordwest, Kingston upon Hull Lichfield Lincoln 
Newcastle upon Tywa Norwich Nottingham Poole Southampton \\or 
oeater and x^ork Oi these Haverfordwest is a county by Act of Parliament 
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(iStat (1542 3) 34 & 36 Hon 8 o 26 a 61) and has a Lord Lieulonant 
Gustos Botnlo^um and court of quarter sesbions similar to that of other 
counties Boroughs which die county boroufjhs ^ e boroughs having more 
than 60 000 inhabitants (see title Local Go\lknm£NT p JOO ante) either 
maintain their own quartei sessions o4 where they have not a separate court 
contribute an amount fixed by agreement or aibi ration and raised by their 
own rates towards the costs of the sessions of the county m which they 
are deemed to be ('^ee Local Government Act li>88 (61 & 62 Vict c 41) 
sched III and generally as to adjustment o^ finances between such 
boroughs and the county see title Local Govet ijmfnt p ante) 
Boroughs with more than 10 000 mhabitants are as cssed to the county 
rate (sec fhjd p 36 d a/nte) for the purpose of costs of assizes and q darter 
sessionb which aie payable out of the county fund (Locil < overnment 
Act 18b ^ ( j1 a ^2 \ict c 41) s 36 (5)) but miy raise their own rate 
for their own sessions and are pio tanto exempt from contribution to the 
expenses of county sessions if they have a separate court of qnaitei 
se sions (hx parte Kent County Council and Dotcr Counoil [1S91] 1 tj E 
389) Boiou^hs with less than 10 000 inhabit uits die asstssable to county 
lates for all purposes and the expenses of their sessions (if any' are not 
pa;^able out of tlio county fund (Local Government Act 1888 (51 & 62 
Vict c 41) ss 3^ — 38) Boe I hit f 07 d Corporation Y No)folJ County CSunt il 
[189SJ 2 (* B 408 0 A The Cmque Ports and two ancient towns namfly 
Dover Hastings Hythe Romney Sandwich Rye and Winclielsea togethoi 
with their members ind liberties enjoy a. separate commission of the 
pciee the jublices assigned to which ha\e jurisdiction out of sessions 
throughout the places named ^\ith the exception of Romney and Win 
chil ex exch town has a separate court of quaiter sessions wiHi a 
re( order and clerk of the pc ite and with piiisdiction m its own borough 
and m such olhci parts of the area oo\cred by the commibsion ot the peace 
of the Cmque I orts iS ha\e not x sepai ate court of quai ter sessions (( luque 
lorts Act 1811 (61 C fo 3 c 3b) ss 1 — 4 Municipal Corporations Act 
1882 (4 j A 46 Vict e 60) s 248) Ihe adniinibtrative duties of quarter 
sessions in the cinque Poits have been transferred to the Kent County 
Council (local Coaernmont Act 1888 (51 A 52 Vict c 41) s 48 (4)) 
See fuithcr titles Coui is \ol 1\ p 127 I ocai Covernmeni pp 209 
et seq oj3 et stq ante Ihe follow mg is a list of flie boroughs having a 
separxte commibSion ol the peace those with the addition of the letteis 
Q h i\ing also a separ te court of quarter sessions — 


Aberavon 
Aberyslwith 
Abingdon (Q fe ) 
Aocnngtoii 
Andover (Q 
Ashton under T yne 
Baiiburj (Q ) 

B 11 uslev 

Baiiifttaplc (Q S) 
Banow in 1 urnesa 
Basingstoke 
rath(Q S) 

Batley 

Bedford (Q S) 
Berwick upon Iweed 
(Q S) 

Be\ crlcy 
iBewdley 
Bid(ford(Q S) 
Birkenhead (Q ^ ) 
Birmingham (Q b ) 
Blackbma(Q S) 
Blackpool 
Bodmin 
Bolton (Q S) 

Bootle cum Li nacre 


Boston 

Boiineinouth (Q S) 
Biadford (Q b ) 
Brecon 

Biid^noith (O S ) 
Bridgwater (Q b ) 
Biidport 
Bn^housc 
Brighton (Q S ) 
Bristol (Q S ) 
Buckingham 
Fuinley (Q S ) 

Bui toil upon lient 
Bury 

Bury St Edmunds 
(« fe) 

Cambridge (Q S ) 
Canterbury (Q S ) 
Cardiff (Q S) 
Cardigan 
Carlisle (Q S ) 
Carmarthen (Q S ) 
Carnarvon 
Chester (Q 8 ) 
Chesterfield 
Chichester (Q S ) 


( litheioe 
Colchester (Q S ) 

C nine 
( ongleton 
Coventry 
( rewo 

( roydon (Q S ) 
Darlington 
Dartmouth 
Daioveu 
Deal (Q S ) 

Denbigh 
Derby (Q S ) 

Devizes (Q S ) 
Devonport (Q b ) 
Dewsbury 
Doncaster (Q S ) 
Dorchestei 

Dover (Q S ) Cmque 
Port 

Droitwich 
Dudley (Q S ) 
Dunstable 
Durham 
Eastbourne 
East Ham 


m 

Sbot 6 
Boroagh 
Jastioes 
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SECT 6 

Borough 

Justi^'es 


Eccles 
Evefiham 
Exeter(Q S ) 

Eye 

Falmouth 
Favershara (Q ^ ) 
Hint 

Folkestone (Q S ) 

Gateshead 

Glo 

Gloiicestei (Q S ) 

God liming 
Grantham (Q S ) 
Gravei&end (Q ^ ) 
Primsh's {Q ) 
Guildfoid (Q b ) 
Halifax 
Hnirogaie 
Haitlepool 
Haiwlfch 
Hastings ( Q ^ ) 
Cinque Port 
Haveifordwest 
Hehton 

Ileulcy on riiarats 
He relord (Q b ) 
Ikittord 
Foywood 
Hi^h Wycombe. 

Hove 

Huddtrsfield (Q S ) 
Hull(Q b) 

Hydt 

H^tho(Q b) Cinque 
Port 

IpsTvich (Q S ) 

Tarrow on lyne 

Keighley 

Kendal 

Kidderminster 

King s Lynn (Q S ) 

Kingston on Tha m( s 

Lancaster 

Leamington 

Leeds (Q ^ ) 

Leicester (Q S ) 

I eigh 

Leominster 
Lichfield (Q b ) 

I incoln (Q S ) 

I iskeard 
J iverpool (Q S ) 
Louth 

Ludlow (Q b ) 

Luton 

Lydd 

Lyme Regis 
Lymmgton 
Macclesfield 
Maidenhead 
Maidstone (Q S ) 


Maldon(Q S) 

Manchebter (Q S ) 

Mansfield 

Maigitf (Q*S ) 

Marlborough 

Merthyr lydfil (Q S) 

Middksbiough 

Middleton 

Monmouth 

Moi ley 

MossUy 

Keith 

NcKon 

^vwnTk (Q S ) 
No\\l)iuy(Q S) 

Kewc astlc undti 
Lyme (Q b ) 
Newcastle upon lyne 
iQ S) 

Newpoit (Isle of 
Wkht) 

Newport (Monmouth) 
New Romney 
Northampton (Q b ) 
Norwich (Q S ) 
Nottingham (Q b ) 
Oldham (Q b ) 

Ossett 

Oswcbtry (Q S ) 
Oxloid (Q S ) 
Pembroke 
Penryn 

Penzance (Q ) 

1 lymoutli (Q ) 
Pontefract (Q b ) 
Poole (Q S) 
Portsmouth (Q S ) 
Preston 
Kams^ate 
R< adiiig (Q S ) 
Peigdte 

Rellord (Essex) 
Richmond (Suiicv) 
Richmond (lorks ) 

(Q S) 

Ripon 
Rochdale 
Rochester (0 b ) 
Rotherham (Q b ) 
Ryde 

Pye (Q S) Cinque 
Port 

Saffron W alden (Q S ) 
St Albans 
bt Helens 
St Ives (Cornw all) 
Salford (Q S ) 
Salisbury (Q S ) 
bandwicn (Q S ) 
Cinque Port 
Scarborough (Q S ) 


Sheffield (Q S) 

Shrewsbury (Q S ) 

Smethwick 

Southampton (Q S ) 

Southend on Sea 

South Molton (Q S ) 

Southport 

South Shields 

Southwoid 

Stafford 

Staleybridge 

Stamford (Q S ) 

Stockpoit 

Stockton 

Stoke upon 1 1 ent 
(Q S) 

Stiatfoid upon A\on 
Sudbury (Q S ) 
Sunderland (Q S ) 
Sutton Coldfield 
Swansea (Q b ) 
Swindon 
I imworth 
Taunton 
Tenby 

Ten ter den (Q S ) 
lewkobbury(Q si 
Theiioid (Q b ) 
Tiveiton (Q b ) 
Torquay 

loriiuglon (Gieat) 
lotnes 
Truro 
lynoinouth 
AA akefield 
W allm^ford 
Walflill(Q S) 
Warrmj,ton (Q s ) 

W dr wick (Q S ) 

W edncsbuiy 
^\ell8 (Sonieibet) 
Welshpool 
W enlocl (Q S ) 
West Bromwich 

(Q S) 

A\ est Ham (Q S ) 

W est Hartlepool 
Weymouth 
Wigan (Q S ) 
A\mchester (Q S) 
Windsor (Q S ) 
Wisbech 
W olverhampton 
(Q S) 

Woicester (Q S ) 

W I exham 
1 armouth (Great) 

(Q S) 

Yeovil 
lork(Q S) 


As from Ist November lull Aston Manor is mergefl m Birmmgham 
(liocal Government Board Irovisional Order (1910) Confirmation (No 13) 
Aetf 1911 (1 die 2 Geo 6 c xxxvi ) ) 
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‘^TCT 2— Appointment aid Quabfi(ation Btdot 6 

1135 In all classes of boroughs the method of appointment of 

justices IS the same tliey ^ assigned bv the Cio^n on the ® 
nommition of the Loid Chancelloi \^lio nui> in his discretion Method of 
adopt recommendations made to him by the boiough council appointment 

The only qualihcation lequiied ib that the pio^pective justice Qualification 
should reside in the boiough (g) or iMthin seven miles of it or occupy 
a house warehouse or othei pioperty within it (h) 

Sub Slot 3 - Oaths of Office 

1136 A newly appointed justice befoio acting as such must take Oaths of 
the oath of allegiance and the judicial o ith (i) which he may do in the 

same mannei as a county justice (k) or if he piefeis befoie the 
major and he must make a declaration before the mayoi (0 or two 
other members of the borough council {m) The mayor maj take 
the oaths before two justices of the boiough oi, where there are 
no justices befoie two councillois (w) 

Si B Sfct 4 — Precelence 

1137 In e^eiy boiougli ha\ mg a sepaiite commission of the peace PrecedentJ- 
the mayor takes picccdence o\ei all other justices acting in and foi the 
borough and is entitled to take the chan at all meetings of thejustices 

held in the borough at which he is present b^ virtue of his ottu c as 
major (o) but he doe^) not take picccdence of county justices except 

(g) Municipal Coiporations Act 1882 (45 & 46 \iot c 50) s 157 (I) 

(a) Ihid The seven miles aie to be computed by measuiing 
m a straight hne on a hoiizontal plane for which the use of the ordnance 
sur^oymaps is suthorisod (ihid s 231) ( empire the Intel prel it ion Act 

1889 (52 iSu 53 Vict r 03) s 34 and title 1 ocal Govirnmem p 303 
ante and see note (s) p 539 mte 

(i) Promissbiy Oaths Net 1868 (31 & 32 Vict c 72) s G loi forms of 
the oaths see tOzd ss 2 an 1 4 lespci ti\ely see note (0 P ante As 
to affirmation m In u of oith see title 1 vidlni j N ol \III pp 590 et seq 

(1) Promissory Oaths Act 1871 (34 35 Aid c 48) s 2 seep 639 

ante 

(l) Permission to take the oaths thus w is gianted by ordinance of the 
Clown m 1882 (4 Municipal Corpoiations Chronicle 207) 

(m) Municipal Corporations Act 1882 (4 > Ac 46 Vict c 60) s 157 (2) 

The terms of the declaration are I A B hereby declaie that I will 
faithfully and impartially execute the office of Justice of the Peice for 

the borough of according to the best ot my judgment and ability 

{tbvd Sched \III Parti lorrnB) 

(«) 4 Mumcipal Corporations Chiomcle 16th December 1882 207 In 
boroughs which have no separate commission of the peace the mayor 
IS not authorised to take the oaths before two justices of the county 
m which the boiough is situated but should take them before two 
membeis of the boiough council (see title Local Government p 302 
ante) other than aldermen (Letter of Secretary of State 7th November 
1892 14 Municipal Corporations Circular 387) When an ex mayor 
18 permanently asswed to the commission of the peace tor the borough 
m the year succeeding his year of office there is doubt whether it is 
necessary for him to take the oaths agam but it is safer ioi him to do ao 

(o) Mumcipal Corporations Act 1882 (45 & 46 Viot c 50) a 165 (2) 

But though he continues to act as a justice for the year succeedmg hia year 
of office he does not then retam hia nght of precedence As to die preoe 
dence of the mayor as mayor see title Looal Government p 309 ante 
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office 

Salary 

( apacity to 
hold other 
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Oaths of 
office 


Jurisdiction 
in boroughs 
haTing no 
separate com 
mission of the 
peace 


when acting m i elation to the business of the boiough, or of a 
stip^indiary magistrate engaged m administering justice \p, 

Sub Seli i -^The hetordey 

1138 In boroughs which have a separate couiL of quarter 
sessions (q) the recorder tabes precedence next aftei tiie mayor m 
all places within the borough ()) and is the sole judg^ of the court 
of qunter sessions («) Tht oifiie of lo oilVi is filled b} the 
Clo^^fl upon the recommendation of the Home Secret u} (t), the 
qualilication being live jeais standing at the bar (^t) 

A recoider holds oflice duiin^ his good beha\ioui (a) and receives 
a salary doteimined bj the Cio\\n but not gieaiei than that stated 
in the petition asking for the giant of a separate couit of quarter 
sessions (b) 

Tho recorder may not soi\e in Pailiament for the borough nor be 
an alderman councillor, or stipendiary magisti ate of the boiough but 
he may act as revising banister foi the boiough oi sit m Parliament 
for another constituency (c) and the same poison may fill the 
office of lecoider m two oi more boioughs conjointly (d) 

Befoie acting eithei in the capacitv of iccoidcr oi of justice of 
the peace he must take the oath of allegiance and the judicial oath 
and make the required declaration in the same manner as a boiough 
justice (e) 

Sub Sect 6 — Juiibdiction of Comity Justice luifJun the Bcrontjh 

1139 Where a boiough has no sepai ite commission of the peace 
the juatices of the county m which it is situate exercise jiuisdictiou 
in it (/) The position as between the borough justices and the 
county justices that thus ensues is that thej ha\e exactly the same 
powcis and authoiities within the boiough but the ambit of the 


(©) Municipal Corporations Act 1882 (4o & 45 Vict c 60) s lo5 (2) 
and see further p 645 post 

(g) For a hst of the boroughs having a separate court of quarter 
sessions see note (/) p 640 ante Ihe Crown on the petition to the 
Crown m Council of a borough council may giant a boiough a separate 
( ourt of quarter sessions and appoint a recorder (Municipal Corporations 
Act 1882 (4o & 46 Vict c 60) s 162 (1) ) 

(r) Ibid B 163 (5) 

{«) Ibid 8 166 (2) and see further title Courts Vol IX p 84 
As to the power of the mayor to adjourn the court respiting all recogm 
sances until such day as he shall then and there and so from time to time 
cause to be proclaimed see Municipal Corporations Act 1883 (46 & 46 
Yiot c 60) s 167 (1) but he may not act as a judge or do any other 
act m the character of a judge of the court {ibid s 167 (2) ) 

As to whom see title Constitutional Law Vol VII pp 66 82 
(u) Mumcipal Corporations Act 1882 (46 & 46 Vict o 60) s 163 (1) 
and see title BAiaBiSTERS Vol II p 382 

(a) Municipal Coiporations Act 1882 (45 & 46 Vict o 50) s 163 (2) 

(b) Ibid fl 163 (7) 

(c) Ihd > s 163 (6) and see title Local Government p 307 a/nie 
id) Municipal Corporations Act 1882 (46 ^ 46 Vict c 60) s 163 (8) 

(e) Ibid 8 lb3{4), and Sched VIII Parti Foim B and see notes (t) 

arid (m) p 643 anU 

(/} Municipal Go]|Kiration8 Act 1882 (45 & 46 \ict o 60) s 164 (1) 
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exercise of such powers is different that of the county justices 
includes, while that of the borough justices is limited to offences 
committed within the borough (ai , and, although the mayor is 
entitled to precedence over all me justices T\henever he acts in 
the borough as a justice of the peace foi the borough when 
the matter to be adjudicated on is borough business, whether 
it arises under the geneial law or under soi^ie local Act or bye 
law (h) this is not the case where the matter has once been allocated 
as county business by the issue of a piopei summons to appear 
before the county justices (i) If the offence was committed in the 
borough, the borough justices aie entitled to sit and act with the 
county justices, but they cannot inteicept the case and deal with 
it themseh es (j) 

The mayor and ex mayoi of a borough not having a separate 
commission of the peace can hold special sessions and adjudicate 
summarily on indictable cases when sitting in a petty sessjonal 
court house (/ ) but thej cannot appoint daj s foi holding sessions 
buchdajs must be fixed by the justices for the dnision of the 
count} in which the boiough is situate (1) 

SrcT 7 — Stipendiaiy MaqisiiaUs 

Sub Sect 1 — A pj ointment Quahjitatwn and halary 

U40 In boroughs and iii uiban districts with a population of 
25 000 persons stipendiaiy magistrates may be appointed and act 
in place of or in addition to the local justices of the peace {m) 

{g) lawsonY Beynolds [1004] 1 Ch 718 per Farwell J at p 723 
see M V Amos (1819) 2 B A Aid 533 ana Beigate Corporation v Rati 
(1868) L K 3 Q B 244 

(h) Municipal Corporations Act 1882 (46 & 46 Vict c 60) s 165 
Ad\ice of Law Officers 1889 (see 53 J P 831) See also Home Ofiitt 
Circular 16th October 1907 Stones Justices Manual 1911 p 66o 

(i) Lawson v Reynolds supra and see B v Sainshiiry (1791) 4 Term 
♦ep 451 

(;) Ibid B V Williamson {IS91) 7T L R 634 

{k) As to powers of justices sittmg in a petty se'jsional court house see 
p 665 post but as to licensing sessions see title Intoxicating Liquors 
Vol XVIII p 21 

(Z) Opinion of the Law Officers June 1890 see 12 Mumcipal Corpora 
tions Chronicle 231 

(m) In the case of boioughs the authority is giTen by the Municipal 
Corporations Act 1882 (45 A 46 Vict c 60) s 161 (1) and m the case of 
urban districts (as to which see title Local Government pp 262 et seg 
ante) by the Stipendiary Mamstrates Aot 1863 (26 &; 27 Vict c 97) s i 
the cities or places as denned therem bemg now known as urban dis 
tracts under the Public Health Act 1875 (38 & 39 Vict o 65) s 6 and 
the Local Government Act 1894 (56 & 67 Vict o 73) s 21 The areas to 
which the Stipendiary Magistrates Act 1863 (26 & 27 Vict o 97) apphes 
by ibid s 2 exclusive of places already mcorporated or which 
become so under the Municipal Corporations Act 1882 (45 & 46 Vict 
c 60) which repealed and re enacted the Mumcipal Corporations Act 
1835 (6 A 6 Will 4 o 76) and of certain areas m which the appointment 
of a stipendiary magistrate is regulated by special statute Such special 
areas and the statutes wphcable thereto are the Staffordshire Pottenea 
(Staffordshire Pottenes Stipendiary Justice Act 1839 (2 & 3 Vict o 16) 
amended by the ^affordshire Potteries Stipendiary Justice Act 1871 (34 
& 35 Vict c xc ) and Staffordshire Pottenes Stipendiary Justice Act 1895 
(58 A 59 Vict c evu ) Local Government Board Provisional Ordeis Con 
firmation (No 3) Act, 1908 (8 Edw 7,c olxiv } art 5(4) Manchester and 

u h —XIX T 



Sbot « 
Borotigh 
Justices 


Mayor and 
ex mayor 
holding 
special 
sesBions 


Where 

appointed 




546 


Magistrates 


Skci 7 
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The appointment is made by the Crown through the Home 
Seciefcary on application being made to him bj the council of the 
boiough or urban district (n) Moie than one may be appointed 
foi a boiough (o) , but upon t. ^Aacancy occuning a new appointment 
md} not be made either in a boiough or an urban district except upon 
application being made by the council as in the fiibt instance (p) 
ihe appointment is conlmed to banisters of seven jrars standing 
in the case of boroughs (q) and live yen standing in the case of 
uilnn distiicts (?) and the tcnuie of ofhee is duiing IIis Majesty (8 
pleisuie (s) 

1141 Ihe salary ittached to tlie office is fixed by the Crow n but may 
not exceed the sum m^ntiono 1 m the application except in the case 
of a boiough and then onlj with the boiough council s consent (0 

Sub SmT 2 -^Jurisdiction 

1142 A stipendiary magistrite is ex offiLio a justice of the peace (a) 
He may sit alone and act within his jurisdiction either alone or 
togcthci with any other justice or justices of the city or place 
wheieii his jurisdution is situate (Z^) When sitting at a police 
court 01 other plue aiipomted in that behalf he has jiower to do 

Silford (stat (1844) 7 & 8 Vict c 30 amended by stat (1854) 17 18 

\ict c 20) \Voj\eihampton and distiict (stat (1846) 9 & 10 'V lot c 6a) 
Cliitliam and Sheenicss (Chatham and Sheeiness Stipendiary Magistrate 
\ct 1867 (30 &>31 \ict c 63) ) 

(n) Municipil Corporations Act 1882 (4o C 46 Vict c 50) s 161 (1) 
Snpciidiary Magi^tiatcs Act 1863 (26 A 27 \ ict c 97) s 3 But m the 
Judbc of an urban distiict the lesolution for the applic ition must be carried 
by a majority of two thirds of the number of tbc council {ibid ) In both 
fa cs the decision whether any appointment shall be rrade is in the dis 
crction of the Home Secretary {thid ) ihe boroughs oi areas for whuh 
Bti]>endiiry m igistrates are appointed under the above Acts are — 

1 irmiiie,bani 1 radloid Carditt Chatham and Shterncss East Ham 
Grirnsby Kingston on Hull Letds Liveipool Manchester*’ C ity Manchester 
DiM'^iou Mdlliyr Tydlil Middlesbrough Pontypridd Saliord ShefTitMl^ 
South Staffordshire (West Bromwich Wolverhampton) staffordshhei 
lottciies (Stole upon lieut) West Ham AVolvcrhampton The appoint 
ment in Manchester and Salford is made through the ( hancelloi of the 
Duchy of Liucaslcr (stit (18^4) 17 18 \ ict c 20 s 4) 

(o) Municipal Corporitions Act 18S2 (45 A 46 Vict c 60) s 161 (7) 

(p) Ibid & 161 (6) Stipendiary Ms^^istrites Act 1863 (26 ^ 27 Vict 
c 07) 8 3 

(g) Municipal Corporations Act 1882 (46 & 46 Vict c 60) s 161 (1) 
ace title B m i isters Vol II p 382 

(r) Stipendia y M^L^istratcs Act 1863 (26 A 27 Vict o 97) s 3 In the 
case of the Potteries and Wolverhamjiton tho necessary qualification is 
SIX years standing in that of Manchester and Salford four yc ars and 
in that of Chatham and Sheemess five years standing (see the statutes 
referred to m note (m) p 545 ante) 

(5) Municipal Corpoialions Act 1882 (46 & 46 Vict c 60) s 161 (2) 
Stipendiary Magistrates Act 1863 (26 & 27 Vict o 97) s 3 

(t) Ibid 6 3 Municipal Corpoiations Act 1882 (46 & 46 Vict c 50) 
8 161 (4) The salary is payable by equal quarterly payments and on 
the occasion of death 01 the holder of the office ceasing to act a proper 
tionate sum is to be paid up to such event (ibid s 161 (5) ) 

(cf) Ibid 8 161 (3) Stipendiary Magistiates Act 1863 (26 & 27 Vict 
c 07) 8 3 and seep 638 ante 

(b) Stipendiary Magistiates Act 1868 (21 & 22 Viet c 73) s 6 and 
see p 661 post If he sits with other justices the decision is that of the 
majority present 
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xlone anj act and to exercise alone any juiisdiction which ma> It 
done or exeicised by two justues of the peace (c) All the provisions 
of any Act of Parliament auxiliary io the juusdiction of justices of 
the peace aie also applicable to his jurisdiction {(^) 

• Thus he acts as a couit of summary juii*>diction (t) and when 
sitting in a couit house or place appointed sits as a potl^ sessional 
court (f) the place where he is sitting being ttien deemed a petty 
sessional couit house (/) 

He may not howevei act as a justice at in\ coiuti of giol 
deliveiy or genei il oi quaiter sessions (h) 

Sub Srci 3 — Vtputy and Olei 1 

1143 The stipendiaij ma> with the appioval of the Plomc 
becietary appoint a deputy to ict toi him foi a peiiod of tiiuc(zT 
which may not exceed a total of six weeks in anj jeai oi n the 
case of sickness or una\oidable absence thiee calcndai months at 
one time (/t) The deputy who must ha\e piactised as a bairister 
for not less than seven jciis in oidei to be eligible Ins all the 
poweis and miy peifoirn all the duties of the stiiiendni^ magistrate 
v^hose place he tills during tJie time of his apiiomtmcnt (/) 

If in the opinion of tne becietaiy of blite a slii) ndnij^ magis 
trate is unhide b> leason ot illness absence oi an> o4iei cause to 
appoint or lemoxe a deputj the foimer un> exeicise those poweis 
on the magish itc s behalf and may assign out of the silaiy pajabie 
to him a suitable lemunciation foi the deputj (?/i) 

1144 The btipeudiary magistiate foi an uiban district with a 
popul ition of moie tlun 25 000 pci sons may ippoint his own clcik 
who must howe\ci be a soliciLoi in actual piactice (/i) The deik 
is lemovable at the pleasuie of the magistiate who may appoint a 
successoi on a vacancj occurring (o) 

(<j) Stipendiary Magistrates Act 1858 (21 & 22 Vict c 7T) e 1 see 
also Summary Juiiisdiction Act 1848 (11 12\ict c 43) s 33 Indict 
able Offences Act 1848 (11 12 Vict c 42) s 2) Stipcndiiiy 

M i^istrates Act 1863 (26 A 27 Vict c 97) s u bummai} Juiisdiclion 
Act 1879 (42 & 43 Vict c 49) s 20(19) 

(d) Stipendiary Magistiates Act lbo8 (21 A 22 Vict c 73) s 1 

(tf) Interprf'tation Act 1889 (52 ^ 63 Vict c 63) b 13 (11) and see 

Summary Jurisdiction Act 1S79 (42 &. 43 \ ict c 49) s 20(10) 

(f) Interpretation Act 1889 (62 &/ u3 Vict c 63) B 13 (12) and see 

Stipendiary Magisti ates \ct 1858 (21 22 A ict c 73) s 2 As to petty 

sessional courts and court houses see pp 665 et stq ^ost 

(g) Interpretation Act 1889 (62 & 63 \ict c 61) s 13 (13) 

(h) Stipendiary Magistrates Act 1858 (21 & 22 Vict c 73) s 3 Stipen 

diary Magistrates Act 1863 (26 27 Vict c 97) s 5 As to acting at 

licensing sessions see title I^ toxic vriNO Liquors Vol X\ III p 35 

J^t) Stipendiary Magisti ates Act 1869 (32 33 \iot c >4) s 2 

(k) Ibid 

(l) Ibid 

(m) Recoiders Stipendiary Magistrates and Clerks of the Peace Act 
1906 (6 Edw 7 0 46) 8 1 (1) (4) A deputy so appointed has the same 
powers as if he had been appointed by the magistrate himself {%b%d 

B 1 (3) ) If the ofB.ee becomes vacant the deputy may continue to act 
until it IS filled up t>o a maximum of six months {Aid s 1 (2) ) 

(n) Stipendiary Magistrates Act 1863 (26 & 27 Viot c 97) a 6 

(o) Ihid and see p 617 posU 
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Sect 8 — Metropolitan Police Magistrates 
Sub bECT 1 — and Qualification 

1145 Salaried magistrates ar^ appomted to execute the duties of 
justices of the peace at stated places within the Metiopolitan 
Police Distiict (p) 

The appointment js made by the Ciown by warrant under the 
sign manual (q) on the recommendation of the Home Secretary 
the qualification is practice as a barristei during the seven years 
pievious (?) or having filled the o&ce of stipendiary magistiate in 
a borough or urban distiict(6) the tenuie of o&ce is duiing the 
pleasure of the Ciown (f) the number of such magistrates is 
limited to tvent'v be\en (a) 

Sttb Seoi 2- £juU t of Jurisdiction 

1146 The commission under which they act is the same as that 
of county justices, except that thej niaj not act as justices at 
geneial or quaitei sessions (fe) 

The counties to which their juribdiciion may extend are London, 
Middlesex Suriey Heittord Lssex and Ivont and all liberties 
jurisdiction theiein (c) 

Police couit Police court divisions are constituted within the Metiopolitan 
divisions Police Distiict and in each of them a police court is established (d) 

(p) Ihe amount of the salary which is payable out of the Consolidated 
Fund IS £1 800 m the case of the chief metropohtan magistrate and £1 500 
in the oxae of all the others It accrues flora day to day dunng the time 
of the continuance m olhee of the magistrate and is piyable at such 
intervals not exceeding thiee months as the Treasury Commissioners may 
determine (Metropohtan Pohee Migistiates Act 1875 (38 A 39 \ict c 6) 
s 1) As to the Aletropolitan lohee Distiict see titles Metropolis 
Police 

(q) Metropolitiu Police \ct 1829 (10 Leo 4 c 44) s I 

(r) Metropolitm Pohee Comts Act 1839 (2 & 3 Vict c 71) s 3 or 
practice tor the four years then past as a barrister having previously 
piactised as a certificated special pleader for three years below the bar 
(ibtd ) and see title BARRisiEKb Vol II p 382 

(«) Stipendiary Magistrates Act 1858 (21 22 Vict c 73) s 14 see 

p 545 ante 

(t) Metropohtan Police Act 1829 (10 Geo 4 c 44) s 1 

(a) Metropohtan Police Couits Act 1840 (3 & 4 Vict c 84) s 2 The 
number appointed at present is twenty five 

(5) Metropohtan Pohee Act 1829 (10 Geo 4 c 44) s 1 and see 
p 563 po8t 

(c) Metropolitan Police Act 1829 (10 Geo 4 o 41) s 1 and see Local 
Government Act 1888 (61 & 52 Vict o 41) s 40 

(d) The Sovereign m Council has power to constitute such divisions and 
to estabhsli courts (Metropohtan Police Courts Act 1840 (3 & 4 Vict o 84) 

B 2) The court originally established was that at Bow Street which is still 
the chief metropohtan police court Fight otheis were established befoit? 
1840 — ^namely those now called ClerkenwcU Gfeat Marlborough Street 
Lambeth Marylebone Old Street Thames Tower Bndge and West 
minster At each of these a magistrate must attend daily except on 
Sundays Christmas Day and Good Fnday (Metropohtan Police Courts Act 
1839 (2 & 3 Viot c 71) s 12) The remaining courts — ^namely 
North London West London South Western and Greenwich and Wool 
wioh — ^were estabhshed by Order in Council under the Metropolitan Police 
Courts Act 1S40 (3 & 4 Yict c 84) and at these courts attendance 
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to which particular magistiates are assigned (e), but this does not 
prevent the magistrates so assigned from acting in all places within 
the limits of their commission (/)^ 

Sui Sfct 3 — Appointment of Deputy 

1147 A metropolitan police magistrate is authorised to appoint a 
deputy with the approval of the Home Secict^iy to act foi him for 
a time not exceeding in the aggregate six weeks in any year oi in 
the event of sickness or unavoidable absence three months at one 
time (g) 

Ihe deputy, who must be a barrister who has practised as such 
for se\cn years has all thepoweis and may peiform all the duties 
of the magistiate whose place he fills (h) 

Sect 9 — fcnure of Office and Salayy of Tustices 

1148 A justice who has been assigned to the commission of the 
ppice either for a county or boiougli and who has taken the oiths 
enters upon office and except in the eientof removal for misconduct, 
ret mis office for life oi until the commission to which he is assigned 
IS supeiseded Stipendiary magistrates and metiopolitan police 
magistrates retain office duiing the pleasure of the Crown (i) 

1149 A justice who declines or neglects to take the requisite oaths 
when duly tendeied vacates his office if he hasaheadv attempted to 
enter on it and if he has not enteied on it he is disqualified fiom 
doing 6o(/) Anj thing however that he muvha've done as a justice 
before being duh quilifiedis notioid is tlic puldic inteiest requires 
that it should be sustained (i) 

1150 Upon the issue of a new commission by i Sovereign who 
has already issued a commission of ihe peace it is not necessirj for 
justices who weie assigned to the old commission to take the oaths 
again (m) but the\ ire required to sign a loll with the oaths 
annexed (w) When however a new commission is issued for the 

may be either daily or on such days and times as the So\ oreign in Council 
may direct (Metiopohtan Pohee Courts Act 1S40 (3 V 4 A ict c 84) & 4) 
Orders in Council constituting or altering pohee couit divisions must be 
published in the London Gazette and they take effect from the date 
named m the order for that jiurpose {ibid s 5) sec title Police 
(c) Metiopohtan Pohee Courts Act 1840 (3 & 4 Vict o 84) s 2 
(/) Ibtd As to the varying extent of their jijiiBdictiou within or 
without the area comprised in the pohee court districts and the extent 
to which the ordmarv justices of tlw peace have concurient jurisdiction 
see p 562 pobt 

{g) Stipendiary Magistiates Act 1869 (32 A 31 Vict c 31) s 2 

01) Ibid 

m (t) See pp 546 548 ante 

{k) Promissory Oaths Act 1868 (31 & 32 \ict o 72) s 7 Formerly 
under the Justices Quahfioation Act 1744 (18 Geo 2 c 20) a justice who 
acted without tal mg the required oath as to property qualification was 
liable to a fine of £100 but that statute was repealed by the Justices of 
the Peace Act 1906 (6 Edw 7 o 16) s 5 (2) and Schedule 
{1) Margate Tier Co v Hannam (IS19) 3B &Ald 266 E v Eeieford 
ehtre Justices (lhl9) 1 Chit 700 
{m) Justices Oaths Act 1766 (7 Geo 3 o 0) 

In) Justices Qualification Act 1760 (1 Geo 3, o 13) s 2 
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first time by a So\ereign justices must take the oaths, as the} 
include a refeience to the So\ereign by name (o) 

1151 A justice of the peace ms(^ be removed from tha commission 
of the peace bj a wnt of dischiige or of supeiscdias issued under the 
Great Seal(7;) and a person who is a justice ex officio maj bo 
removed in the same manner (q) 

1152 Justices othei than stipendiary or police magistialcs (r), 
whether of a county or of a boiough aie unpiid for their ber\ices as 
such (<?) though some of tlic oltccs which entitle the holdci to be a 
justice may 1 a\o i silu;^ attached to them (f) 


Part II — Disqualification to be or act as a 

Magistrate 

Srci 1 — Geiunil Ihsqnahtu atums 
Sub Spot \ — 1 y Piofession or Offue 

1153 No one is distiualified at the pre cut day foi the oilice of 
justice of the peace on the ground of his piohsmon (a) but if a 

(o) Tusticcb Ouahlication Act 17G0(lCeo 3 o 13) s 1 Piomissory 

Oaths \ot 186S (11 V32\ict ( 72^ 2 4 10 compare p 537 ante 

(p) 1 B1 Ooni ISth ed 3 j 3 Should it bo desired to petition the Crown 
to i( move I pislirc the memo ul hould be adclies id to tlie Lord Chan 
crlbi v\liei( liowe\ei oiu who was m < lector and an inhabitant of a 
borough addre ed such a iiuiuoiial to the Home f cretary praying for an 
inquiry m o the conduct of a justice wiih i mc w to his rcmo^al owing to 
hib allCv^t d misconduct it in election it w as held that the memorial was a 
pii\ilegccl cominumc itioii ( e title Liimi v\d Siandebp Vol Will 
pp 687 note (i) G90 note (n) (2) (i ) (b) ) the elector having both an 
interest and a duty m the 8ul>j<ct muter Iheieot and that the memorial 
being suh tantially a petition to the Crown the '^iiietiiv of btate had a 
corresponding duly to cause the inquiry to bo made (JJarn^on v BubIi 
(1855) cfI a I 344) and see title CoN^iiTUiiowL I AW \ol VII p 68 

{q) Tuatic es of the Pe ire \ct 190G (b Pdw 7 c lb) & 4 

(r) For the aalaiy of these see pp AiS note ( p) 518 ante 

(«) ProMRion was made by the stats (1388) J2 lie 2 c 10 and (1390) 

14 Hic 2 0 11 for the payment of wa^es to juptices but this provision 
has been k pc iltd by the Cumin il Justice Act 18vi5 (18 ^ 10 \ ict c 126) 

B 21) 

(t) As to the lemuneration of a mayor see title Locvl Govirnment 
p 30^ ante and as to a lecorder s salary fac.e p 544 ante 

(a) With regard to the appomtment of clergy as justices it was stated 
by I ord Fairns L € in the House of Lords that he had found that the 
rule was that where the Lord Lieutenant recommended a clergyman to 
be appointed to the bench 1 he holder of the Crea^ ®*eal loquested the lortf 
lieutenant to consider whether there was any layman m the county quali 
hed to be placed on the bench and unless the Lord lieutenant said it 
was quite impossible to discover a layman so quahliod the holder of the 
Orieat Seal declined to appoint a clergyman (19 Sol Jo 896) It 

15 a well known rule that ministers of rehgion are not appointed except 
in very special circumstances (evidence of Lord Loreburn L C before 
the Poyi Commission on the Appomtment of Justufes, 1910 Tme§t 
3rd March p 6) 
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solicitor IS assigned to the commission of the peace for any county, sbot i 

neitliei he nor an> partnci of hib may practise directly oi mdiiecUy General 

before the justices for that county or an> liorough it (b) Disquahfi 

ilie sheritl of i county may nol while he fillo tint office act as a cations 


justue of the pe ce foi tli t county {c) and if he does so all his acts solicitor 
done in the capacity jt justice during his shiic\ iltv aie void (d) sheriffs 

Ajubiueof thepcice ^^llo is elected coromi foi the county oi coroner 
di\ibion to the connin ion of tlie peace of uhleh ho is issif^nedmay 
continue to act as a ji ee (c) but the offices of justice and of ckik c lerk of the 
to the ju iue in the sime county or diusion aie incompatible (/), r 
and f theclcil becomes a justice he tliucb'v vacites his office as 
cleik (q) If h )wcvei a justice is ippointcd «lerk of the peace oi cleik 
to the justices bo does not apparentl) \\i ite the olticeof justice 
beciuse he cannot lesign that office without the consent of the 
Clown (/) 

bUB Seci 2 — hi/ ] iinJ rupUy or < itme 

1154 A binkiupt 18 disqualified fiom being ippointed oi acting Bankruptcj 
as a justice of the peace(?) and if a magistiit is coimctcd of iitasonci 
ticasonor felon} (/) oi of am coriupt jnactice it a piiliimeritiij oi ^ 
municipal flection (/) liis office is \ icaicd and in the cisc of the (-oimpt 
latte 1 coiiMclion whcthci picMoiish a justice oi not ht isnicipable 

of holding the office foi se\cn '\oiis fi mi the (utc ot conMction {D 

Sen ‘^icr -I y Lttret o? 1 1 

1155 The piincijfie mmo (hht iuIli in ( iisd p) 0 ]nid sud ni ^uahh % 
pfc]nd^s a justice who is luleicsted in the subject math i of a 

d put fiom ictinr h i ju tice th i in (?/0 m eiea 

(h) bciicitois coul 1 not formerly be iiisti<*cs foi tin coii ity in whuh 
*-h< y prutised ( ee Tu tites Chi ililRatum Act ^ I k, > 'V u 4 J8) 

now lepi iltd) but ibis (iisaoility was remo od b;y 1U< Tiistuc oi the 
Ppice Act 1 >06 (b Ldw 7 4. 1C) b 3 1 hero bis iicvci bcni iii> btatu 

tciv piohibihoA of tbe appointment ol bohcitoi as bonniob jii ti < s bi t 
wlibie a solicitor or partner prailiHs btloic a Ixuouf^li 1 ciich there 
would be a pi utieol objection to his bcin on Hut 1)liic 1 Accoidin^lv 
it 18 the custom to lequne soluitors who iie iip i i tt d ])Oto i£jh jusiitts 
to give an undertal ing bi nilai to the above cm line/ 1 lelafin^ to i ouiity 
justices and see title Solicitops 

(() Shciifts Act 1887 ( lO 8c 51 \ict c » ) s 1“' 

(d) Ibid and bn title Mir mis and 13 \ilij is 

(e) Dait^ \ lenihio (- hire Jv tites (1881) 7 0 15 D 513 and see 

title Coroners Vol A lU pp -19 2^1 

(/) i? V Fatteson (18J-) 1 b A Vd 9 2? v Vonqla [1808] 1 Q B jbO 

Iq) E V Voiiqla^ bt/ia see also E v Baugvr OoiiioHilion (1888) 

18 Q B D 340 ( A 

(7i) bo held 111 Ireland lu loiben v Lloyd (187b) 10TRCL5i2Iv 
Ch appiOMiig E V I atte'son supia see also WoHh v ^ etvton (IH j4:) 

10 Eich 247 

{'i) Bankruptcy Act 1883 (46 & 47 Vict c 52) 32 (1) (o) This 

•provision extends to ex officio justice see tuither and as to the 
removal of such disquahiication title Bankruptcy Insolvincy 
V ol II pp 88—90 269 

(/) Forfeiture Act 1870 (33 A 34 Vict o 23) a 2 bee title Ciiminal 
Law and Procedure Vol I\ p 428 

(?) Corrupt and Illegal Piaotices Prevention Act 1883 (46 A 47 Viot 
c 51) a 6 ( ) Municipal Elections (Coirupt and llle^,al Practice*^) Act 
1884 (47 & 48 \ u®t c 70) s 2(2) see further title El Ee tions Vol XII 
pp 484 o24 528 

(w) Jv V FairanUlSSl) 20Q B D 68 see also v QfimdJtmohon 
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If ho\\evGr fche fact that a justice is interested m the subject 
mattci of a case is known to the parties and objection to his acting 
IS waived the proceedings are not rendered void (//) and wheie 
the objection is thus waived at the hearing, it cannot afterwards be 
raised (o) 

1156 A distinction must be drawn between pecuniaiy mteiest 
and prejudice The smillcst pecuniary interest is subject to any 
statutory authority to the contrary (p) abai to the justice acting (<7), 
but wheie the mtciest is not pecuniary the question aiises ^^htthel 
the interest is of such a substantial character as to make it likely 
that he has a leal bias m the matter (/) 

The interest if pecuniary need not be confined to the justice 
himself to piecliide his acting Membeiship of a company (s) or 
association (a) yhich is interested is a bar as also is a hire 
liability to costs wheie the decision itself w ould involve no pecuniary 
loss (b) 


Canal (Proprietors) (1852) 3 H L Cas 759 B v Cambridge (Recorder) 
(1857) 8 1 B 637 

(«) Waheficid Loud Foard of Health v West Biding and Onmshy Bail 
Co (I860) LI 1 Q B 8J In cases aiism^ under the Coal Mines 
Regulation Act 1887 (50 ^ 61 Vict c 68) certain classes of persons are 
disqualified fiom ‘iciing except with the consent of the parties (see p 550 
poi^i) OtheivMbC it would appear that wheie a class of persons is 
definitely excluded from acting a wniver of Ihe objection would not 
m ike the proceedings v ihd Where how ever an Act coiitainb a pro 
Msion that the ju tices blnU mean the justices of the place where the 
nntter requuing the cogui ance of such justices shall arise and who shall 
not be interested m the matter it has been held that the phiase is 
merely declai itoiy of the common law and th it the objection may bo 
waived (Railways Clauses Consohdation Act 1845 (8 & 9 Vict c 20) 

W al eiield local Board of Health \ Be*/ 1 iding and Qrimshy Bail Co 
f^upra) 

(0) Ibid oompaie P v Antrim J notices [1895] 2 I R 603 

(p) B V land (1860) L R I Q B 230 B v Farrant (1887) 2U 

0 B D 58 By Hammond (1863) 9 L 1 4^3 

(g) See the text infra 

(r) B V Sunderland Justices [1901] 2KB o7CA By Handsley 
(1881) 8Q B D 383 By Pand (1866) L R 1 Q B 230 By Meyer 
(1875) 1QBD173 By 1 arrant supra compare Bckersley v 
Mersey Docks and Harbour Board [1894] 2 Q I 667 C A per Lord 

1 SHER MR at p 671 B (Taverner) v County Tyrone Justices [1909] 

2 I R 763 also B v Boches er (Dean amd Chapter) (1851) 17 Q B 1 
and as to bias see fjirther p 553 post 

(s) B y Hammond supra see Wakefield Local Board of Health v 
If est Biding and Grimsby Bail Co supra and see the definition of 

justices in the Lands Clauses Consolidation Act 1845 (8 & 0 Vict 
c 18) s 3 title Companies Vol V p 677 But the fact that justices 
aie shareholders m shipping companies whose ships are insured by an 
association which is a member of another association of which one of thb 
parties is agent is too 1 emote to constitute a disqualifying mterest (B v 
McKenzie [1892] 2 Q B 519) See further title Intoxicating Liquors 
Vol Vm p 53 

(а) B V HmUy, [1892] 1 Q B 504 and see B v Allan (1864) 4 B & 
^ 915 the grouna for disqualification m which has now however 
been removed by statute affecting the particular kind of association 
{‘Salmon Fisheay Aot 1865 (28 & 29 Vict c 121) *a 61) see title 
llSHERlPS Vol XIV p 640 

(б) B y smpra per Bi^acicbuiin, J , at p 233 
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1157 Justices may, however, try offences against an Act which 
18 being enforced by a local authority not^Mthstandmg any pro 
Bpective loss or benefit to them in Jheir chaiacter as ratepayers or 
membeis of a class liable to contribute to or derive advantage 
trom the fund to which any fine to be imposed might be payable (c) 
bimilarlj they may act as justices on appeals fiom an assess 
ment to pool rate oi hij^hway rate or on fuatteis aiising out 
of the admimstiation of pooi lelief notwithstanding that the> 
may be pecuniarily inteiested as ratepayeis (d) but they ma} not 
BO act at quaitei sessions (c) except on appcalb against an assess 
ment to poor rate in some parish othei than their own (/) and 
in geneial wheie no statutory authority to the contraiy cvists an 
objection on tho giound of interest to a justice acting as such will 
be sustained even if it is highly technical (a) 

U 68 The question of I las ma> arise if a justice who is a member 
of a local auihoiity acts as a justice in determining cases aiising 
out of the action of the local authoiitj 

In some such cases theie is express statutory permission to the 
justice to act as such (h) and then it is not sulhcient foi a parlj 
who alleges bias to show that the justice has as a member of the 
local authority a pe(uniai> mteiest in the result, or that the local 
authoiity is in fact piose^utor in the case but it must be established 
that the particulai justice is so interested in the decision that there 
18 real likelihood of bias (i) 

In the absence of such a provision the fact that a justice is a 
member of a local author itv and a part} to tho institution ot pio 
ceedings bv it disquahlioS him from acting (/) but whcie his 

(u) Justues ot the Peace Act 1867 (30 & 31 Vict o 116) s 2 Pubbe 
Health Act 1875 (38 A 39 \ict o 65) s 258 Public Health (London) 
Act 1891 (64 & 55 Vict c 76y s 122 As to proceedings under the Cas 
works Clauses ACt 1871 (34 & 35 Vict c 41) see title Gis Vol XV 
pp 354 375 and see further titles Fisheries \ol \IV pp 639 640 
iflGHWATS StIOEETS AND BRIDGES Vol XVI p 171 

(d) Poor I aw (Eating) Act 1742 (16 Ceo 2 c 18) s 1 E v Fssex 
Justices (1816) 6 M & S 613 By Bolinghrol e [1893] 2 Q L 347 
Ex •parte Workington Overseers [1894] 1 Q B 416 C A But a justice 
who 18 himselt an appellant against an assessment to poor rate at the 
same sessions must not sit and determine similar cases to his own {B v 
(jfieat Yarmouth Justices (1882) 8 Q B D 525) As to rating generally 
see title Rates and Rating As to poor lehet see title Poor 1 aw 

(e) Justices Jurisdiction Act 1742 (16 Geo 2 c 18) s 3 

If) Union Assessment Committee Amendment Act 1864 (27 ^ 28 Vict 
o 39} s 6 By Bolingbroke [1893] 2 Q B 347 per AVbight J at 
p 350 compare the cases cited in note (m) p 6cf4 post 

ig) B Y Gaisford [1892] 1 Q B 381 

(h) Eg the Pubho Health Act 1875 (38 A 39 Vict o 66) s 268 

Pubho Health (London) Act 1891 (54 65 Vict o 76) s 122 Salmon 

Fithery Act 1866 (28 & 29 Vict c 121) s 61 

(i) B Y Handsley {ISS2) 8Q B D 383 (where there was a private Act 
contaimng a clause similar to the Pubhc Health Act 1875 (38 & 39 
Vict c 55) s 258) The similar case of E v Gibbon (1880) 6 Q B 
I) 108 HI which there was an opposite decision was m B y Bamd&ley^ 
supra cited and disapproved Where however the justice is himself a 
party to the mstitution of proceedings such a provision would not entitle 
him to act (R v See (18^) 9 Q B P 394) See further title Iattoxi 
GATING Liquors Vol XVlll p 64 

{k) B Y London Oounty Ootmcil, Ex parte Akkereiykf Ex parUj^omema 
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Sjbot 1 action as member of a local authoiity is confined to adopting an 
Oeneral Act of Parliament or issuing a notice authoiioed bj an \ct of 
DtequflJifi Parliament and the proceedings <\re in fact begun by a pa’-ty other 
c ation s local authoiity, the justice is entitled to act as such (Z) 

The test 1159 Where apiitfiom the inRlituhon of proceedings a justice 

mstrnfhm (f interest as a member of a loc luthorit^ in the icsult of the 

proccuhn^^ procetding‘5 the test is i\hctlu j in the ciicumstances of the parti 
ciihi case theie is an^v icil Iil blihood of bus (m) Phr same lule 
applies where the justice is a moiiibcr of a sociot} which is a pait> 
K ample® to 01 IS mteicslod 111 the result of the pioceedings(70 Aleie sub 
scripfcjon to the fui els of a society which is apaity topioccedmgsfo) 
01 to a fund to cnible an ajiphcation to be heaid does not involve 
disqu ilihcahon (p) noi doe*^ in expiession of opinion, if not made 
in \ie of the p iiticulii pioccedmgs (q) 

[lSn2|lQ B 100 see P v (1S75) 1 Q B 1> 173 Vilhilge 

(IS^O) 10 h T) ^^2 } V i^ptdihnq (\^bo) 49 I 1 S04 v Ilcnlm 
[1802] Q B u04 (mLinber ol a bond ot coii'=ici\atcrs) ^ 

(1000) f me isth ly (member of a school boaid) 

(1) J\ V II iDiiinqdon Justices (1879> 4 Q L D j22 7? \ 1 oueh 

(1S84) 4o J 1 74) 741 coinimie I x mt tie 1 ciliimanq in {ISb A) 33 1 f 
(m c ) 00 11 (moTc lull\ i( ported 28 J JP 87) 

{m) 1 ^ hiindeil ind Jubtices [1901] 2 K B 357 C \ co 7? v M( fer 
supia tlic iiteic t is umotc it bis m man> luent ci cs b( ii 

dcdded lliat Ihfic is no ic il hi clihood of bus pec f els (oipoialun 
\ I ifd(i [19) 1 i C 420 1 \ ^iocJ loit Jubines (IS0()) 60 1 P 

5*^2 ^ li Ji V liowc\(i di appioved m 7 v ^und iland Jn^ln 

iqi( I \ r i (1902) 06 1 J 47 7? \ Mildlcs r Tu li<e^ Pi pm^ 

Utndon I n on isbiurit ( onmilie (1908) 72 T P 251 Iheti t tl» t 
on i raliii^ ipncal ngnnst in i < incnt in one union out of the justids 
was (L iirmiu of the assessment (ominittce of mother union did not dj 
qu ihfy l)im liom act ng (7? \ London Justices Ex paite South Metiopolitan 
( as Co (lOOS) 72 T P 137 ( A ) 

(a) 77 ^ Luiton I j patte loiniq [1897] 2 Q B 468 \n this case pro 
ceedings had been tsken bv the council of the In( oijiorated Law Society 
Vunst a soli itor and one of the ju ticcs who w is a member of tint 
society thou^jh not of the council w is laid not to be dis(|uihfied fiom 
hee also J\ \ Pitie (1880) 42 I 1 419 comnare Letson v 
( (neial ( oitncil of Midiud I diiuitwn and Piqistralun (ISS9) 43 Ch 1) 
100 C A Alhnson y Geneial Louned of Vcdical 1 duudion and Ptqistra 
Uon [1894] 1 Q P 750 < A But where the lustice was a member ol a 
Mil ill class of peison-s m whose mteiest proc ecdings wc re instituted he was 
held to be disqualibtd (i? v Uvggins [189o] 1 Q 13 503 compaie 77 
\ Uenley [1892j 1 Q B 504) 

(o) Ooodall V BilAand [1909] S C 1152 see 77 v BcalJubiitc Lx 
parte Cuihnq (18S1) 4o I 1 4^9 In Ireland this piinciplo has been 
extended to the length that a justice may subsciibe to a temper me e 
association and e\en ab cut to it& opposing or retaining a solicitor to oppt se 
a hcensing application wilnout becoming thereby di-^ipiahhed from siit ng 
to hear and doteimine Iho ipphcation (7^ (lLndlaii))\ Dublin Justicis 
[1904] 2 1 R lo but bee 77 v 7 ruicr (1893) 57 J P 500 wheie a 
justice who attended a temperance meeting at which allusion was made 
to a heensmg application but left the mectiUj^ lietoic a icbolution was 
passed to oppose the application was held to bo chbqualdied from ictiii^) 
see also 17 v Ham (1896) 12 1 L R 323 and titles risiitriES Vol Xl\ 

p 640 Intoxicating Liquors Vol X\1I1 pp 53 64 

(p) R y LorfoPc Jusiues Et paUe Chamberlain 34 J P 773 

iq) 1 bus a justice was held not to be disquahfied although m an affidavit 
in Cl il proceeding he had oxprefased an opinion adverse to the claim of 
a party m a mAwr m respect of which he sat to hear and determine 
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A request, addressed by the chairman of a bench of justices to all s®ot l 
the justices of the count j to attend the hearing, at quarter sessions General 
of an appeal from the decision of his bench with an intimation Disqualifi 
that the justices of the petty sessronal division attached such import c ation s 
ance to their decision that the> had insti noted counsel to appeal m 
support of it, is not such an attempt to mtluonce the decision of the 
justices of the county as to lendei them biasged at the heirmg (?) 
but justices whose decision is the subject of an ipptal must not 
be piesent upon the bench at the hearing of the appeal (5^ 

A justice IS not piecluded fioni acting bj being called as a witness lu^^tice as a 
at the hearing unless he is mteiested in the matter (t) ndi bj his 
having suggested a oettlement out of couif in a case win le he has 
been m lelition with the i)aitiGS (a) 

1160 Allegations of l)ias should not be liglitlj made (b) but if Allegations 
an> leiuonibly piobablt giound for alleging bias exists a justice of bias 
should not ^tt buu should willidiaw fiom the bench duiing the 
heirmg(c) If he does not do so the result of the proceedings is 

\oid upon proof of his presence at the heaiing and of there being 
such reasonably 1)1 oh ible giound {d) 

&IC1 2 — Special blntntoiy lJi^>quahUcati 07 i 8 

1161 Cei tain classes of persons iie disquilihcd by stitutefiom Chsnsof 
acting as justices in specihcd cases (<») the following examples inaj 

be mentioned heie — ^ 

The ma tci or fathci son 01 biother of the niastei in the 

a summons (P \ Alctcl 1 jo pule Chilton (IS b) 37 I T 829) and 
where a justice ‘= 5 i^ncd a petition in favour of the f of a licoino to a 
grocer ind in oidti to con titntc a quorum nas iij( xpccledl> called 
on to sit to hoii the n u plication m i petty sc lonaldiM ion m which he 
did not usually Bit his <loin<y so was held not to dibqi alify him (P v 
Tayloi Hx parte \ oqnnll (ISdS) 14 T I E. I 80 ) 

(r) P \ london Justices J ic paite Kerfoot (ISdij) 60 J P 720 and 
see B {Ftndlaier) v Duhhn Juhtice^ [1904] 2 1 P 7j 

( ) I? V Lancashire Justices (1906) 75 L J (i u ) 198 

(<) B V Too/ e (1884) 48 T P 601 see B {l)onmlhj)y County Tip one 

Justices (1910) 44 I L 1 204 

(a) E V Fairant (1887) 20 Q L D 58 

(b) Leeds Corpoiation v Bijder [lOO’^j A C 420 perLoulI orlburn L P 
at p 423 It 18 not enough to allege that a justice has slroti^ \iews upon 
the subject m relation to which he is sitting to hear a case ( I j paite 11 ilder 
(1902) 66 J P 761) some proof of bias is required [1 {lavemer) v 
County lyrone Justices fl909]2l R 763 E v Npa7/s(1909) 73 T P 486) 

( 0 ) parte Steeple Morden Ovef seers (1866) 19 T P 292 B v Surrey 

Justices (1855) 19 J P 766 E v Olamorganshue Justices (1857) 21 

T P 773 E V SuffolJ Justices (1862) 21 L J (m c ) 160 compare 
R V Corl Justices [1910] 2 I R 271 

(d) B V Lancashire Justices supra Where a justice who was chairman 
of a county council sat during the hearing of a summons against a defen 
dant for breach of a bye law next to the sohcitoi representing the 
prosecution and reccned and rephed to a oommumcation from the 
justices on the bench a certiorari to quash the con'viction was refused 
(but without costs) on proof that the communication could not have 
influenced the decision (5 v Sudden (1896) 60 J P 166) Where bias is 
alleged and the tnagistrate does not show cause cause may be ordered 
agamst him (B (0 Leary) v Oorh Justices (1911) 45 I L T 3) 

(e) See further titles Factoribs and Shops Vol XIV pp 619 639 
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manufacture) trade, or buein^e in oonneotion with 
‘which an offence is charged under the Trade Union Act, 1871 (/), 
IS precluded from sitting either at the original hearmg or on 
appeal 

The owner agent, or managei of a mine, oi a mmer or miners 
agent, or the father, son brothoi fathei m law, son in la v or bi other 
m law of any of these, oi the directoi of a company which owns a 
mine may not act without the consent of both parties on the hearing 
of c^seB arising undei the Coal Mines Eegulation Act, 1887 (g) A 
m lotti manuf ictuier or agent maj not act in pioceedings under the 
Masters and Workmfn Arbitration Act, 1824 (/i) noi may pei sons 
engaged in hat making or felt making act in proceedings undei the 
I lauds by Woikmen Act 1777(0 ooi persons engaged in the 
manufacture of hosiery oi the father son or brother of persons 
BO engaged in proceedings undei the Hosieiy Act 1843 (/c) 

No olhcer of excise or person employed in the collection oi manage 
menf of the revenue of excise may act as a pistice in pioceedings 
brought undti anyof the Acts relating to excise and a tiader subject 
to the excise liws is under the same disability m any case winch 
1 elates to his particulai tiade or business oi to any case in which 
he IS in anywise concerned or interested as a tradei If eithoi 
excise officei oi tradei does so act the pioceedings are null and 
void (0 

heie the decision of a highway boaid is appealed against no one 
who has aheady acted as a member of the boaid may act as 
justice (in) 


Part IN — Liability of Magistrates 

Sect l—LiGuteial 

Limtto 1162 PiotecLion is accoided by stitute to justices in re spect of 

acts done in the execution of then duty as such but thispiotection 
pro c ion cases whore they have acted either maliciously 

and without leasonable and probable cause or without oi in excess 


(offence a under tiie JT^uck Amendment Act 1887 (50 & 51 Vict c 4G) 
and the Taotory and Workshop Act 1901 (1 Edw 7 o 22)) iooD 
AND Drugs Vol W p 53 (offences under the Bread Act 1836 (6 & 7 
Will 4 c 37) Inioxic vting Liquors Vol XVIII pp 53 64 (offences 
under the Licensing Acts) 

(/) 34 & 35 Vict c 31 B 22 see title Iradb and Trade Unions 
Iq) 60 &: 61 Vict c 58 s 69 see title Mines Minerals ANif 
Quarries 

{h) 6 Geo 4 e 96 s 12 see title Master and Servant 
(%) 17 Geo 3 c 66 s 6 see title Trade and Ttade Unions 
(^) 6 6c 7 \ict c 40 s 25 see title Trade and Trade Unions 
(1) Excise Manag^uunt Act 1827 (7 & 8 Geo 4 c 63) s 68 see title 
Blvenue 

(^?0 Highway Act 1862 (25 & 26 Vict c 61) s 38 seH> title H ghwatr 
Btrefis andBb»>ORS Vol XVI p 95 



PAtep til — LiabibbW: of MaoiWjiawis 

of tibeit ]unsd»}tiou, and m such they are liable to an action 
for damages at the suit of the party aggrieved (a) 

Sect 2 — Criminal In/M^natton against Justiies 

1163 Magistiates ^ho are guilty of gross misconduct m the 
execution of their ofiSice aie liable to prosecution on infoi matron 
Such an infoimation may be hied by the Attoinej General (fc) for 
any misdemeanoui at his discretion and without leave of the court (c) 
Wheie he does so the infoimation is said to be ex ojgicio anfl the 
institution and conduct of the proceedings are entirely in his 
hands (d) Notice of the infoimation is commonly given to the 
defendant bj the Mastei of the Ciown Office (e) but it lests i\ith the 
Attorney General to decide whethei he shall give the defendant an 
opportunity of showing cause why he should not proceed (J ) The 
court no doubt has power to quash an ex officio infoimation (q) but 
the Attorney Geneial may at any stage m the proceedings amG»d(/z) 
its terms or withdraw it and piefer another (i) An infoimation m )y 
be hied by any othei peison but only by leave ot the couit gi\en in 
open court and after the applicant has filed at the Crown Office a 
lecognisance in the penalty of £50 to piosecute the infoimahon 
and to abide by and obser\e such orders as the court may 
direct (k) 


(а) Justices Protection \ct 1848 (11 & 12\ict c 41) Publu Autlio 
Titles Protection Act 1893 (56 &: 67 Vict c 61) loi the conditions under 
which protection 18 accorded see titles Limitation or Actions p 176 
ante Public AuiiioiaTirs and Public OincERS and see further titles 
Malicious PnosLcuriON and Procedurl p 672 post and for false 
imprisonment see title Trespass 

(б) If the office of the Attorney C eneial is vacant the Solicitor General 
has the right m his place (A v W'^11 es (1770) 4 Burr 2u21) The 
Attorney Gonefal of the Ducliy of Lancaster has no such light and 
the information exhibited by him will be removed fiom the hie on the 
application of the defendant even after he has put in an answer to 
it (A 0 of Duchy of Lam,ca8tei v Devonshire {Duke) (1884) 14 Q B D 
196) 

(c) E V Phillips (1767) 4 Bun 2089 where Lord Mansfield C J 
held that it was not for the court to grant the information on the 
application of the Attorney General but for the lattei himself to file it 
see also E v Leicester Corpoiation (1767) 4 Burr 2087 and generally 
title Criminal Law and Procedure Vol I\ p 329 note iv) 

{d) The venue may not be changed without his consent {A 0 y bmith 
(1816) 2 Price 113) • 

(e) Stephen s Digest of Ciiminal Procedure 126 n 

(f) E Y Phillips supra 

(0) Fountain 8 Case (IQiiS) 1 Sid 162 

(h) A Q Y Eay (1843) 11 M & W 464 A 0 y Smith (1839) 5 
M & W 372 

* (t) Compare E v Will es supia E y Holland (1791) 4 lerm 
Eep 467 

(1) Crown Office Rules 1906 (Statutory Rules and Orders 1906 606 et 
seq ) r 35 The provision that informations should only be filed by leave of 
the oourt dates from an Act passed to prevent malicious mformations m 
the Court of Kings Bench (stat (1692) 4 Will & Mar c 18 see also 
title Criminal Law and Procedure Vol IX pp 329 330 note (v) The 
recognisance must be entered mto before the Kmc s Coroner and Attorney 
or the Master of the Crown Office or a justice of we peace of the county 
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1164 The gi levance or act of misconduct complained of must relate 
to the behaviour of the magistrate as such (Z) and a notice con 
taming a distinct statement tlieieof must be seived upon him 
jioisonallj or left at his residence^ ith some member of his household 
SIX days befoio the time named in it for making the application (m) 
The application must be made to a Divisional Coui t (ri), by motion for 
an order msi within a leasonible time aftei the offence complained 
of (o), and the applicant mu^it depose on affidavit to his belief that 
the defendant was actuated by coriupt motues and fuither where 
ail unjust conviction is alleged that the person convicted was 
innocent of the chaige (p) 

1165 The grounds upon which an application by a private person 
will be granted are lu the discretion of the couit {q) the tendency in 
recent ti nes having been to confine the granting of such applications 
to cases of public iinpoitance {a) 

The application lias at difteient tin es been granted against 
magistiates foi extoition (Z;) for acting wheie they were diiectl} 
interested (0 for the impioper conviction of innocent persons (d) 
for an illegal sentence (0 foi mteifciing w^ith the older of another 
magistrate (/) foi letusmg bail iinpiopeih (^), for corruptly 
making a false leturn to a mandamus (/i) and for neglect of duty 

boiough or place in winch the cause arises (Crown Ofiice Rules 1906 
r 36) 

(1) Crown Office Rules 1906 r ub coinpaie Ex •parte Lee (1843) 7 
Jur 441 E V Ar)owsm\ih (1843) 2 Do\^l (n s ) 701 

{m) ( rown Office Pules 1906 r 3b and see B v Eeming (1833) 6 
B Ad 66b F (Uanafin) v Fae (1874) 8 1 R C L 624 

(n) bee title ( GUI xs ^ol I\. p 59 

(o) Crown Office Rules 190b i 37 Iwelve months was held to be 
too long even though the applicant stated that the f lets had only come 
to his knowledge shortly before the application (P V6 Bishop (1822) 

5 B Aid 612) and seo P v Smith (179()) 7 Teim Rtp 80 P v 

(184/) 10 Q B 484 B \ Z/a?nr8 (ISll) 13 East 270 B v 
Marbliall and Oiantham (ISll) 13 List 322) 

(p) Cl own Office Rules 190b r 37 compare B v Webster (1789) 3 
Icrm Kep 388 B ^ illiams (1822) 6 B A Aid 696 B v Ailiay 
{17oS) 2Buir 663 R \ Bm J er {IbOO) 1 Lnst 186 

{q) F \ Jolliffe (1791) 4 Icim Rep 285 290 

(a) B V Laboucliere (1884) 12 Q B D 320 at p 327 where Loid 
Coleridge C J in the course of his judgment reviewed the ground and 
the virymg degrees of frequency with which the application had been 
granted m the past qnd cited with approval tlie case ot 2i v WmcJieUea 
(Lord) (1866) not otherwise repoited and passages from the judgments 
therein of Cockburk C J and Blackburn J to this effect compare 
B \ Seaford Justices (1763) 1 Wm B1 432 B v Stewaid (1831) 
2B &Ad 12 

(h) B V Jones (1743) 1 Wils 7 

(o) B V Dams (1772) I offt 62 (whore although the informatioif 
was not granted the justice was not allowed costs) see B v Whately 
(1829) 4 Man & By (k b) 431 and B v Eoseason {ISll) 14 East 
605 

(d) B V WsbsUr supia B v 8aund(r8 supra 

(e) B V Mother (1733) 2 Barn (k b ) 249 

if) B y Brooks (1788) 2 Term Rop 190 

iq) B V Badger (1843) 4 Q B 488 

(h) B V Iurnoaeme Justices (1822) 1 Dow A fly (x b ) 486 B v 



Pakt III — LuPiiny op IkUuismAiES 


5^0 

in not using force to supiess a not (0 IL has also 1 ten gi uited Spot t 
for coiruptly making illegal appointments 0 ) and for the giant or Cummfid 
refusal ot licences fioin corrupt motives (/)oi political piejudice (ni) Infoiu nhon 
or lesentment {n) f agam&t 

Justices 

1166 The principle acted upon is to inquire into the motive — r 

from which the act complained of has pioceoded and not to giant actcd^fifbj 
the application unless thcie is disclosed a diblionest coiiupt oi thtcouit 
oppiebsive motive under v’vhich desciiption feu and favoiii mij 
gcnci 1II3 be includt d (u) 

\n eiior 01 mi Like bona /ult committcl b> a ma^istiij^f 01 a Uifieisuot 
mere irieguluity (;>) does not lustify an umlic ition foi in mfoim i tiiwuo- 
tion(3) 

"Where the act complained of is done at geneial 01 quutei 
sessions veij stiong eviknce of corrupt motive or dt liberate 
misconduct is iequiicd(/) 


Part IV —Local Limit of Justices’ 
Jiiribdiction 

bid 1 — It Petty sm/s 
St b Seci 1 — ( cmiltj Jui>t tea 

1167 The local limit of a justKes jiiiisdiction is in gciioial T^cxl limit 
deteimmcd the evtent of the countv 01 boioiigli to (lie commis 
siou of the peace ot win h he is a sigiud (s) but lU limiL luve 
been enluged or lestiicLed bj statute in the case 0 ^ paiLuulii 
duties 

Ihe commission of a county jubtico extends to the whole 

^potlanJ Oierbeeia (17Jo) Leo Ump Haid 1S4 I y 1 lit latd (l/o)) 

4 Bun 24 

{i) B \ Ileming (18.^3) 6 B Ad 666 B v Fim <if (Is 2) 3 Si ite 
Ir (N s ) 17 

(l) B y SomerseUhiie Jii tuts 2) 1 Dow & I y (kb) 443 

{1) B y Holland and TorUti (1/b ) 1 Itirn Ivcp 

(m) B V ^\^lllams B v Diiis (1702) 3 Bun lol7 

(n) P V Hann and hue (1765) 3 1 urr 1710 conipire 2? v loiing 
and Pitts (17^8) 1 Burr >56 

( 0 ) B V horron (IS20) SB & Aid 432 per A.bkot'i C J nt p 434 I y 
Badger (1843) 4 Q B 408 Be l^eniinan (1834) 4 No\ AM (kb) 120 
r V Baylia (1762) 3 Burr 1318 B v Cozens (1780) 2 Doii^ (kb) 

426 Be (1852) 16 Jur 995 B v W illiamson \n2\)) 3B A Aid 6S2 

(p) B V Bo'tion supra F v Jackson (1787) 1 leim Ftp 653 B 
\ BaHon (1S50) 4 Cox C C 3u3 

(o) B V Fielding {Hod) 2 Buir 719 

(r) L V Seajord Justices (1763) 1 Wm B1 432 F v Fhelps (1757) 

2 Keny 570 compared v Shrewsbury Justices {1132) 2 Barn (K b ) 272 
R V /yr6s(1733) 2 Barn (K B ) 260 

(«) See p 636 ante Where a magistrate is assigned to two separate 
commissions of the peace for two places adjoming one another ho is autho 
nsed to act for efther of them while he is residmg m the other (Indictable 
Offences Act 1848 (11 & 12 Vict 0 42) s 6) 
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oou33ty(i^)i mcluding the detached part of any othei county which 
may be either wholly or in pait surrounded by it(u) It also 
emoraces all the boroughs within the county except such 
as are counties of themselves (4) or such as ha\e a court of 
quarter sessions of their own and are exempted from the county 
jurisdiction (a) But in all boioughs within the county and in any 
borough adjoining the countj to the commission of ihf peice of 
which he is assigned a count} justice is empowered to act in 
matters that are the business of the count} (b) 

1168 An offence committed within five hundred yards of the 
boundaiy of an} county may be dealt with by the magi:jtrates of 
that county as if it weie a mittei aiising within the county (() 

An accessory befoie the fact to an offence punishable summarily 
may be tiied either in the aiea where the piincipal offender is tried 
or in that m which he aided or procured the commission of the 
offence (d) 

1169 A county justice ma} sit in pett> sessions in an} 
pett} sessional division m the count} (^) and at such sessions n 
adjudicate upon iny mattei not speciill} cxcepkd b} stiiut (/) 
which aiises in any part of the county (g) except in boroughs tlut 


(() Or to the riding or part of any county w Inch h iv a st p ir ite 
commission of the peace see Justices of tho Peace Act lOOb (6 1 dw 7 
c 16) s 5(1) and p 536 ante 

(u) ountios (Detached Puts) Act 1839(2A3\ict c 82) s 1 Indict 
able Ollences Act 1848 (11 A 12 'Vict c 42) b 7 see also ( ountiea 
(Detached Parts) Act 1844(7 & 8 \ ict c 61) 

(v) Mumcipal Coiporations Act 1882 (45 A 46 \ict c 50) s 164 (1) 

(tt ) For a hst ot these see note ( / ) p 540 ante 

(a) Mumcipal Corporations Act 1882 (45 & 46 Vnt c 50) s 154 (^) 
The exemption \\here it exists is effected by the insertion of a non 
mtromiitant clause in the chaiter of boioughs that becaiAe such belore 
the opeialion of the Municipal C orporations Act 183u (5 & 6 lA ill 4 c 76) 
now lepealed and replaced by the Mumcipal Corporations Act 1882 (4 > L 
46 Vict c 60) or in the grant ot a separate court of quirter sessions 
where the borough has been constituted since 1835 see note (// p j41 
ante 

(b) Indictable Offences Act 1848 (11 & 12 Vict c 42) s 6 Summaiy 
Juiisdiction Act 1848 (11 & 12 Vict c 43) s 6 

(c) Criminal Lxw Act 1826 (7 Geo 4 c 64) s 12 

(d) Summary Junadiction Act 1848 (11 A 12 Vict c 43) s 6 and see 
title Criminal L-iw and Proctdurf Vol IX p 258 

(e) Including detached parts of other counties whether such detached 

pa^ remain separate petty sessional divisions or are reconstituted by 
the justices in quarter sessions (Counties (Detached Parte) Act 1844 

(7 & 8 Vict c 01) s 3) It 18 however customary for justices to act 

regularly m one petty sessional division and appointments to the Bench 
are usually made with a view to the requnements of each division As to * 
petty sessional divisions see p 665 j>08t 

(/) As to apphcations in bastardy cases see title Bastardy Vol II 
p 444 and compare E v Btodhurst (IS63) 32 L J (m c ) 168 a case 
ansmg under the Public Health Act 1848 (11 & 12 Viot c 63) (now 

repealed) The licensing duties of magistrates are carried out with 

reference to the hceuaing districts where the vanoua matters aiise see title 
Intoxicating Liquors \ol XVIII pp 21 et sea 36 et seq As to 
special sessiouB seAeraBy see p 568, post 

ig) P \ Bemepimi) 20 Q B D 187, C C ft Bucller v W%l8an 



Part IV — IiOcal Limit ot Justices^ Jurisdictiom 


are counties of themselves or boroughs having a court of quarter 
sessions of their OTvn and exempted from county jurisdiction 

Sub Sect 2 ’-borough J nsticea 

1170 In boroughs which have a separate commission of the 
pexce, whether thc’v are counties of themsehes and whethei they 
have a court of quarter sessions or not the juiisdiction of their 
justices in petty sessions is co extensi\e the area of the 
borough (h) 

In boioughs which have no separate commission of tlie peace the 
local jurisdiction of the mayor and ex major in petty sessions is 
co extensive with the area of the borough (i) 

Sub Sect 3 — Stipendiary Magistrates 

1171 In boroughs and urban districts for which a stinendiary 
magistrate is appointed his local jurisdiction m petty sessipns is 
coextensive with the aiea of the borough or urban district (/) 
except where the appointment is made m execution of a special Act 
of Pailiamcnt in which case his juiisdiction extends to the limits 
delined in such Act (Z) 

ScL ^LCl 4 —London Jusii 

1172 In London tlio local juiisdiction in petty sessions of the 
Loid Majoi and Vldeimen of the City of London is co extensive 
with the aiea of the City (7/1) while that of the justices of the 

[18^6] 1 Q B 83 The county includes detached poitions of other counties 
wholly or pirtly suiroundcd by it (see note (u) p 560 ante) and 
places withm 500 yxrds of its borders (see p 560 ante) Wheie a county 
lb situated pailh within the Metropohtau Police District (see p o48 ante) 
offences conimiilcd vsithm the district against the Metropolitan Police 
Acts may be dealt with by the county justices if their couit house is 
within the distinct but if it is not the county justices ha\e no juii^s 
diction and the matter mu<^t be dealt with at a police oouit in one of 
the pohee court distiicts (Dann v Vanhy (1872) 26 L T 730) llie 
justices of such a county cannot compel the appeal an ce before them at 
any place outside the Metiopolitan Pohee District of a pcison ulio resides 
within the district in answer to an information or complaint touching, a 
matter which arises within the district except for the puipose of enforcing 
payment of rates and taxes levied for some place only part of which is 
within the district (Mttropohtan Police Courts Act 1839 (2 ^3 Vict c 71) 

B 18) 

{h) Municipal Coiporations Act 1882 (45 A/ 46 Viot o 50) s see 

p 540 emte 

(i) Mumoipdl Corporations Act 1882 (45 A 46 Vict 0 50) s 155 see 
p 538 ante 

(k) Stipendiary Magistrates Act 1863 (26 A 27 \ icl c 97) s 5 Mum 
cip^ Corporations Act 1882 (45 A 46 Vict 0 60) s Ibl see p 646 ante 

{1) Seep 646 ante Ihus the jurisdiction of the stipendiary magistrate 
•for Chatham and Sheerness extends over the whole of the waters of the 
estuary of the Thames below Gravesend whether in the county of Kent 
or not and his warrant may be served without indorsement m any part 
of the county of Kent (Chatham and bheerness Stipendiary Magistrate 
Act 1867 (30 A 31 Yict c 63) ss 6 7 and see note (m) p 545 (mk) 
Afl to his jurisdiction m hconsing matters see title Intoxicating Ijqtoiis* 
Vol XVIII p 35 

(m) Compare Snoal Gktvenimeat Act 1888 (61 & 62 Vict o 41), a 41(1) 
and see title Metbofoub 
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county of London is co extensive with the aiea of the county 
excluding the City (?i) but the ]uiisdiction of the county justices 
except in the tase of acts diiei ttil to be done at pett-v ses ions of all 
the jubtiies is coniplementai\ mlpaiallel to tho jmisdiction of the 
raetiopolitan police magistrates 


JunscJictiori 
in metio 
politan police 
court 
districtfl 


Limits to 
txerci t of 
count> 
justices 
powers 


Juii diction 
outside metrj 
p liUn police 
court distiicU 


1173 In such paitb of tho county of London as have been con 
slituted police couit distiicls tlie county justices are not entitled to 
charge ft es for anything done by them as such in the excicise of their 
crimin il jurisdiction (o) but it does not seem tint then juiisdiction 
is ousted that of the police ma^i tratrsCp) although no mandamus 
will be IS uod to compel the justices to evoicise ii{q) 

'\\ilhin such diutiicts the powois confciied 1)> the IMetiopohtan 
lolue cannot be e\ ) iscd by the tount> jusiicos unless 

at least two of them aie sittin^ at a ])olice couit (&) and in the 
case of nolice coiiitb at which the icgiilii attendance of a police 
iua_,istiite s oiihiod undci the ^htiopolitan Police Couits Act 
1810(^) unless ilieic n no police nngisti ite picsent In pisctiee, 
tlicrttote tlie ])^tt\ sc louil jinischclion of llic couiit^ justices iii 
police couit (hstiicLs is icshicttd to he (i sing and othci special 
essions iintlcn pool liw ind olhei paiochiil oi union matters, 
and the enloicing ot the payment of rales and t nos (a) 

In the loTUinulci of Ihe coiint> of London out ide the hn its 
of the pohec rouit distiicts the coiiiiU jnstnc hi c unie stiie ted 
pett> se Sion il juiisdiction in the simc m inner as othei couiitv 
justicfs {})) althoiigli in ciiuinnl unite is and m iltcis using iinJei 
the bunm ai} Juusehction Ae t i jiGlice Ic sitt iig xt an'v of 

the iiolico com Is ot the pohec couit di tiie S has concuiitiit 
jniJ diction (< ) 


(n) A f( I liiii lou of tlie p( ue' foi tlic county of London w is provided 
foi by tlie Loc il Cjio\ eminent \ct llSS ' I V. 52\jct c 41) s 11^(1) 

(o) Mctiopobt 111 PoliLC ( Gluts Vet IS3^^(2& d Vict c 71) s 42 

(p) Dod'ion ^ illia7nb (1892) litneb lOtli and 12th August b C 
(1894) 1 ivir'i 23rd J inuar> 

(q) E V lovng (1891) 61 L T (m c ) 42 C A 

(?) Metiopolitan lolice Act 1839 (2 A o V le t o 47) Mctiopolitdu 
rdice ( ouits Act 1839 (2 A 3 ^lct c 71) 

(a) Metiopolitan Police Courts Act 1840 (3 A 1 Vict c 84) s 6 

(0 Ibid Ilio police courts lehried to ue Noitli I oiidon West 
London South W esi c in Crrecnu u h and M ooh\ icJi 

(a) Metiopolitan r*olice Couit \ct 1840 (3 A 4 Viet c 84) 8 6 In 
rcgdid to ill these Bul^ncts iMth tie cxcc]>tion ol hccusi and othei 
special sessions matterb the police ma^n'^trates have concunent juiisdietion 
Vs to licensing matteis see title iMOxic^insG Liquors Vol X\lll 
pp 22 35 

(b) Ihev may at their own petty sessional courts deal with cases under 

the Metropohtan Police Acts (M tioi^olitan Pohee Courts Act 1840 (3 A 4 
\ict 0 84) s 6) and while duin^ so they enjoy tie same piotcction is 
police magistrates X Cor (1846) 16 L J (m c) 27) Penaltns 

inflicted by them undei these Acts at such com ts do not to the Peceucr 
(Folue (Eernver) y Bell (lb? 2) I R 7Q B 433) and see title PoLit l 
T hey do not however enjoy the poweis m legard to deserted premibca 
gnento a police magi trate (Eduards v Hodges (1866) 16 C B 477) 
and see title I vndLORD 4Ni> Ijnant Vol Will p 661 note (m) 

(c) E \ (IBol) 16 1 T (o s ) 386 see also £ v St Geoige 

Bloomsbunj (18ol), 203 j J (m o ) 200 
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Sub Sect o — Metiopohtan lolue Magistrates hBCT 1 

1174 The juribdiction of the metiopoht in police magistrates (rf) 

as a couit of petty sessions is rortricled to such times as they are so — 
Bitting in one of the police couits m a polite court distiict (e) Junsdiction 

When so sitting a metiopolitan pohie msgistiate has all the pettT^sbnns 
powers of a court of summary jurisdictun to deal with any mattoi 
arising in the Metropolitan Police Di&tii^ f (i) 

Ontside the nca of the police court distiicts he is entitled to a(t Position 
in the same inannci as any other justice foi any of the counties for outside metio 
Mhich he IS comun snmti(n) but he maj not either \vitliin oi courtdis^ricts 
without the aiea of the police couit di^tiictg act at any special 
sessions of ju'5tices(/i) 

fti CT 2 — it Qua) ta S( snons 

1175 In quiitei scs ions(0 the nui'^diciion of county nn^isti ates Comty 
extends to all paits of the couiiij to the commission of the peace mubistrates 
of Minch tliej aie assi^^ned and to all boioiighs within it thit are 

not counties of themsches and have no quaitei sessions of their 
own (/) 

The imgistiatcs m boioughs which aie counties of themselves Borough 
have a jiuisdichon similai to that of other county magisti lies m mag?»8tiate» 
quaitcr sessions (0 The magistiates m boroughs which have a 
sepal ate commission of the peace and the msyoi lud f x majoi m 
otlici boroughs have no jurisdiction at quiitti sessions (»i) neithei 
have inetiopohtan police 00 noi othei stipendiaij magistiates (o) 

Ihe Loid Ml } 01 Aldeimen and Eecoidoi of the City of London 
howevei have quaitd sessions juiisdiction in a couit of the 
Loid May 01 and \ldeimcn of Loudon (j)) 

{d) Vs tu wlum SCO also p 518 ante 

(e) Metropqlitin Police Couits Act 1S39 (2 &. 3 Vict c 71) s 14 com 

pare Summ iry Junsdiction Act 1848 (11 A 12 \ ict < 43) b ^3 bummarj 

Jurisdiction Act 1879 (42 A 43 Viil o 49) s 20(1(0 Intel pretation 
Vot 1889 (52 & 53 Vict c 03) s 13 (12) (13) 

(/) See notes (p) (r) p ol8 ante 

(a) Metiopohtan Police Courts Act 1840 (3 A 4 Viot c oi) b 2 

(h) Metiopohtan Police Courts Act 18o9 (2 & 3 Vict o 7J) s 14 As to 

Ills jurLsdiction in licensing matters sec title Intoxicating Liquors 
Vol XVIII pp So 48 9 he police magistiates are the authority within 

the London Pohee Couits Districts (except in boutliwark) to whom appli 
cation must be made for the transfer ot licences pending the next special 
licensing session of the justices (Liceiusing (Con^hdation) Act 1910 (10 
Edw 7 & 1 Geo 5 c 20 s 88 (8) ) 

(i) As to piocedure in courts of quarter sessions see p 639 post 

(k) Municipal Corporations Act 1882 (46 & 46 \ict c 60) s 154 
As to their junsdiction m licensing appeals see E v Deane (1841) 10 
L J (m c ) 126 E \ Cockbum (1854) 4 E A B 265 title Intoxi 
GATING Liquors Vol X\ III pp 78 79 

(0 Seep V St Mau7 ice (Inhabitants) (1961) 16 Q B 908 B v Pearce 
(1880) 5 Q B D 386 

(m) Municipal Corporations Act 1882 (46 & 46 Vict o 60) s 168 (1) 
and see pp 538 544 ante 

(n) Metropolitan Police Courts Act 1839 (2 & 3 Vict c 71) s 14 

(o) Stipendiary Magistrates Acts 1858 {21 & 22 V ict c 73) s 3 and 
1863 (26 A 27 Miot c 97) s 5 

(p) City of London Charter 1742 compare Local Government Act^ 

1888 (61 & 62 Vict c 41) s 100 
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Sect 8 — Extended Jmudiciion tn respect of Warrmta of Arrest 

1176 A warrant of anest( 9 ) granted by a justice for any area 
having a separate commission of t^ peace, may be indorsed by any 
justice of any other such aiea in England or Wales, upon proof 
being given on oath of the handwriting of the justice who issued 
the warrant (r) and such indorsement is sufiicient authority to the 
person bunging the warrant for indorsement and also to the 
constables and peace officers of the area where the mdorsement is 
made to execute the warrant at any place within that area and bring 
the person against whom it was issued before the justice who 
issued it or some other justice foi the aiea m which it was 
issued 01 in which the offence is stated in the wairant to have been 
committed (s) 

U77 A waiiaiit bj a metropolitan police magibtrate does not 
require indoisement by any local justice to enable it to be served 
and executed outside the Metiopolltan Police Ihstrict bj the police 
to whom 1 ^ IS directed (t) 

1178 Waiiants of aiiest gianted by a justice having juiis 
diction in anj county oi boiough in England may be indorsed by a 
magistrate m Ireland (a) or a sheiiflf oi sheiiflf depute oi substitute, 
or justice of the peace in Scotland (b) oi any officer who himself is 
empowered to issue a wairant of arrest in the Isle of Man or Channel 
Islands (c) and mce ie7sa(d) Such an indoisement is sufficient 
luthority to the person brmging the waiiant foi indorsement and to 
the constables and peace officeis of the aiea wheie the mdoisement 
IS made to execute the waiiantat anj plact within that area and 
bring the peison before the justice who issued it oi some other 
justice for the aiea in which it was issued (e) 

1179 A justice befoie whom a peison is brought undei any 


(g) As to the luiisdiction to issue warraiit«^ see title Criminal Law and 
Procedure Vol IX pp 291 292 Indictable Offences Act 1848 (11 & 
12Vict c 42) s 1 Alternatively the magisti ate may m the first instance 
issue a summons and subsequently m the event ol disobedience to the 
summons a warrant (tbtd see pp 593 et seg post) But he must issue a 
warrant if there is produced to him a certificate showing that an indictment 
has been found by a grand jury against the alleged offender (Indictable 
Offences Act 1848 ^11 & 12 Vict c 42) s 3) 

(r) Ibid 8 11 

(«) Ibid The magistrate m indorsing the warrant may direct the 
alleged offender to be brought betore mm and he may examme such 
witnesses and receive such evidence m proof of the charge as shall be 
produced before him within his jurisdiction {ibid s 22 ) 

{t) Metropolitan Pohee Courts Act 1839 (2 dt 3 Vict c 71) s 17 This 
power la also conferred upon any two justices having authority within the 
Metropolitan Police District (Metropolitan Police Courts Act 1840 (3 &; 4 
Vict c 84) 8 0), and upon any two justices of the peace for the City of 
London (tbtd s 15) 

(a) Indictable Offences Act 1848 (11 &; 12 Vict c 42) b 12 

(h) Ibtd,B 14 

(c) Ibid s 13 

(d) Ibtd SB 12^15 

(a) lbi4 , SB 
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\rarraiit bo mdoraed may thereupon proceed m the same manner 
as if the person had been airested within his jurisdiction {/) 

U80 A warrant of aiiest gi(^ted by a justice in England or 
Wales, may be mdoisod and executed m any other pait of His 
Mc^esty s dominions (^) 

In the case of ciimes committed m any place within the jiiiis 
diction of the Admiialty (h), or of crimoEf committed m places 
bej^ond the seas for which an indictment may be preferred at any 
place in England and Wales (i), any justice may issue a warrant 
for the aiiest of the alleged offender if he is oi is suspected of being 
within his jurisdiction and cause him to be brought bofoie him or 
some othei magistiate for the same aiea (;) 


Part V — Petty Sessions and Single 
Justices 

Sect 1 — J/ie Comt of Petty Sessions 

1181 The court of petty sessions is a couit of summary ]uiis 
diction consisting of two oi more justices sitting m a pettj sessional 
court house {1) 

The term pett} session il couit house nit ins a couit oi other 
place at which justices aie accustomed to assemble for holding 
special 01 petty sessions oi w hich is for the time being appointed 
as i substitute therefor (Z) including any couit house or place at 
whicli tlie Lord Mayor oi an Aldeimaii of the City of London oi a 
metiopolitan police magistiate or stipendiaiy is authoiised to act 
alone as a court of petty sessions (m) 

1182 The sub division of counties into petty sessional divisions is 
historically the consefj[uence of the size of the aieas for which county 
justices of the peace aie commissioned 


if) Indictable Olltnccs Act 1848 (11 A 12 Vict c 42) ss 12—14 

ig) rUt,itive Offenders Act 1881 (44 A 4o \ict c 69) s 3 As to the 
converse case and generally as to extradition warrants and the arrest 
of fugitive offenders sec title L^teadiiion Vol XIV pp 408 409 421— 
430 

(h) Indictable Offences Act 1848 (11 A 12 ^act c 42) s 2 As to the 
hmits of Admiialty juiisdiction see title Criminal Law and PEOCEDURr 
Vol IX pp 273 et seq 

(i) As to these see title Criminal Law and Procedure Vol IX pp 
276 et seq 

(] ) Indictable Offences Act 1848 (11 A 12 Vict c 42) s 2 
jt (^f^ Interpretation Act 1889 (62 A 63 Viot o 63) s 13 (12) As to the 
pel sons included mtheterm see the text mfra and title Courts Vol IX 
p 75 As to the powers of justices to sit and act alone see Summary 
Jui^iotion Act 1848 (11 A 12 \]ct c 43)» ss 33 34 and p 573 post 
(If Interpietation Act 1889 (62 A 63 Vict o 63) s 13 (13) The 
definitions in this Act replace those m the Summary Junsdiotum Act 
1879 A 43 Viot o 49) ss 20 60 For the meaning of occasional 
•^ooTirtWuse scfe p 668 post 

(w) Interpretation Actn'**'^9 {62 A 63 Vict c 63) s 13 (13) 
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Statutory 
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fti some cases it was ordered by statute that matters should be 
transacted or determined TMthin the division oi limits where they 
aiosc 01 wheiein the parties coiyeined resided or exeicised their 
tiade or calling in others not required to be heard before all the 
justices on the commission it becan o the custom to haveii^ the 
matter determined by such justices as lived or usuallj acted in the 
pait of the county wh^e it arose (n) This system was subsequent! v 
regularised by statute (a) by which the mode of creating new 
divisions and readjusting the boundiiics of old ones was picsciibed 

1183 The authoiitj which deteimiiies the boundaiies of the 
divisions m anv count) is the court of quarter sessions 

Any two oi more justices may submit a statement pioposmg the 
constitution of a new division and this statement which must 
contain paiticulais of the extent to which the piop)&ed alteiation 
would afiect existing dm ions is to be liid before the justices nt the 
next quarter sesuions b) the clcik of the peace (h) After consileia 
tion of the statement (c) the court maj eitiiei siiupl)^ adopt oi 
reject the pioposal (d) oi levise all the divmons in the couiitj 
and readjust then boundaries speafjiug each division by th (3 nmie 
of some pnncipil and convenient place (e) but no new division 
may be constituted unless there aie live justices residing in oi 
usually acting within its proposed boundaiies ( ; ) The oidci made 
by quarter sessions must be published by the ckik of the peace (g) 
and, unless petitioned ngunst oi if petitioned against then after 
the petition is he iid must be eniolled {h) if ei which the divisions 

(n) Compaie the pieimble to ti ^ Dimhkii of Coimlics Act 1828 
(9 ( to 4 c 43) 

(ri) Jbid The uncertuiily of existing divisions icnclcieti rCpUlation 
imperative It appealed iii J v IJti on Justices (ISIS) IB A Aid 88 
that for a period ot hvo ycais two justices lind without the consent of 
then colleagues been actino- as i court of petty sessions for the di tiift in 
wmch they lived 

(6) Division ol ( ouiiticb Ytt IS-S (9 Oeo 4 t 4o) ss 1 2 Ihe clerk 
of the peace must adveitisc the statement in the local newspaper after it 
IS laid before quarter sessions {dnd s 3) 

(c) The consideiation must lake place at the sessions nc\t after that at 
which the statement is laid before the justices {ibid s 2) 

(d) Ibid or they may adjourn the consideration to any succeeding 
sessions {ibtd ) 

(e) Ibid 8 4 ihe nainmg of the division is impoitant Where the 
petty sessions were held at sevei il pi ices m a division and an affiliation 
order was made at one ot these and slated to be at such place for the 
division of that name when m fact the division was called by another 
name it was held that tlieie was no jurisdiction to make the order it not 
havmg been made at the petty sessions held m and tor the division where 
the mother resided v H (1849) 13 Q B 248 254) 

(/) Division of Counties Act 1828 (9 Geo 4 c 43) s 6 

Ig) Ibid 8 4 In the case of the formation of a new division dinply ^ 
see %htd s 4 m the case of a general division see ibid s 8 

(&) The enrolment must not take place until the fourth quarter sessions 
aftei the making of the order (ibtd s 9) When it has taken pla«j| the 
fact IS CO be adverbsed in the local newspapers by the clerk of the^ace 
(ibid 8 11) Any person may petition against the order but is required to 
give certain notices of his petition three days before the quartej^essions 
are held at which he desires it to be considered (thid s 9) Tnere is n# 
appeal by means of teHiomn or otherwise sflipst any order or pioceeding 
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specified are lawful dnisiona foi the holding of special or petty 
sessions, and their constitution cTiinot ho iltered foi a peiiod of 
three 5 ears (i) ^ 

1^84 The county councils in buccession to tlie justices in quaitei 
sessions are ernpo^Neied to pio\ide a pett\ session il court house (/ ) 
or moie than one, foi division (/) and to boiiov\ uionev for the 
piupose(m) Ihe com t house nny be siiuJited out ide the Imuts 
of the division, and even of the countv foi which it is provided 
but for the puipo e of tlie -justices juiisdiction it is to be deemed 
to be withm such countv and diviioii(uj Ihe justicee ot two 
CO teiminoub counticb aie einpoweied to combine in piovidmg at 
the joint expen'ae of the two countiCb a com t house neu the 
comincn boundaiy foi the use of justices of then respective 
adioining divisions (o) 

bimibii povveis to tlio e given to the county council for the pio 
vision of petty sessional court houses in counties are given to the 
councils m b()ioughs(p) 

In eitlui counties oi boioii£,hs the count-^ comt may be obtained 
foi use as a p'^th session il court hou c 1)} agi cement with the 
tici luci ot the county Qomt{q) 

No meeting of justices in pettv oi specixl sessions in ly lie held in 
picmises licon&ecl foi the bale of intoxicating hc]uois noi in any 
room wbethei liceiibc J oi not m inj buildin^ so lirenscd (/) 

Rici 2—Cou)ts of bumna)y Jiaisdution 

1185 \ comt of summaiy jmibdiction includes a comt of pettv 
b(b luiib iiid also i single justice when either aic icting in cm icibe 
oi llieu powers of summxiy juiisdiction under the bumnniy Tuns 
diction Acts or any of them or undei any othoi Act oi bv vnluo 
ot the 1 conynission oi undci the common law (s) Such powci i 

of thf comt of <111 utci PCS ions in regird to this mattci (a?nfZ b 12 see 
al o the 1 etty Session d Dm ions Vet 1826 (( Ai 7 Will 1 c 12) j) 

(i) Division of Counties Act lb28 (9 C eo 4 c 43) s 10 Ptlty 
Stb load Divisions Act 1836 (6 V 7 Will 4 c 12) s 1 
(7) Ictty Ses ions Act 1849 (12 A 13 Aict c lb) b 2 Suiiimaiv 
Tmibdiction Act 1879 (42*14 \ict c 49) b 30 Local Government Ai t 
18SS (61 A 52 Vict c 41) s 3 and bce title Loevi CovE^^M^^T pp 104 
369 ante 

(l) biimmaiy Tuiisdiction Act 1884 (47 A 4b \ ict c 4^) s 8 

(m) Puldie WorkbLoan Act 1875 (38 A 39 A ict o 89) b 40 

(n) Summaiy Juiibdiction Act 1884 (47 6^ 48\ict c 4 3) s 8 

(o) Ictty Sessions Act 1849 (12 A 13 Vict c 18) s 3 

(p) Ibid s 2 Petty Sessions and Lock up Ho i t Act 1868 (31 A 32 
Vict c 22) ss 4 5 Irublic Woiks Loans Act lb? > (3S A 30 V at c 89) 
s 40 Municipal Coipoiations Act 1882 (43 A 46 V n t c 60) ss 105 160 

*** andllee title Local Lovernmltnt p 318 ante The piovi ion of a couit 
house by two or mofe councils at their lomt expense however requires 
the appioval of a Secretary of State (Petty Sessions ind Lock up House 
1868 (31 A 32 ^ lot c 22) 8 4) 

^ I etty Sessions Act 1849 (12 A 13 Vict c 18) s 2 
(r) Licensing (Consolidation) Vet 1910 (10 Ldw 7 V. 1 Geo 5 c 24) 
a 83|K,aB to the meetings of borough justices see also the Municipal 
m CorpoMions Abt 1882 (45 & 46 Vict c 50) a 160 

( b ) The existing stati^^vi^ definition of the term court of summary 
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3aiia|«^ zeroised by the j^Jishces or jaetefce when sitting m open 
ednrt (a), which means a petty sessional court house or an ocqasional 
court house (6) r 

An occasional court-house is a^police station or other place 
appointed by the justices of a petty sessional division to be usfed 
as such(c) The number of such places to be appointed is not 
limited by statute (d) ^ 

Sect 8 — Time^ for Holding Couits 

1186 A petty sessional couit niaj be held at any time and 
vitliout notice to all the justices v ho u uillj reside in and act 
foi the petty sessional division but it is thu piaclice for the justices 
in each division to specify one or moie days in the week and to 
assemble regulaily upon those dajs in petty sessions They may 
onJj tiy mdictable offences that may be dealt with summarilj on 
d s appointed fo the hearing of indictable c ises and of w hi h public 
notice has b^en given (c) 

\. couit ox summaiy jurisdiction ( /*) may be held at anj time 
without notice and it is the piactice for one oi moie justices to sit 
as such a couit wheneAei ciicnmsiinces require 

Sficr 4 — Special Sessions 

1187 Special sessions aie meetings of the justices coinened for 
the puipose of executing some stilutoiy authoiit\ whmh is excicis 
aide h> justices out of quaitoi sessions (q) 


jun diction is that ^iven in the Inteiprctation Act 1880 A 63 Vict 
c 03) 8 13 (11) repeahng that in the feumindiy Jiuisdictiou \ct ISiO 
(42 A 43 \i<t (* 49) s 60 ihe teim ii td in the Intel protatipn Act 18S9 
(^ 63 ^ict r 01) s 13 (11) is when acting under the Sumraaiv 

Tuiisdiction Vets etc but tht word acting has been held to be limited 
by the meaning of the same woid as used in the eailier and superseded 
definition ip to mean onlv acting in tlie exercise of their poweis ot 
summary jurisdiction (BouHci \ Kent Justice [1897] A ( 5o0 pci 
I Old IIerschell it p 571 Ilagmmer \ illc dtu OiPisiers [1904J 2 
K B 316 and see title Intoxic\iing Liquors \o] XVIII p 87) 
As to the powers of a single jiistn < see p 573 post 

(n) Summary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 20 (1) 

(b) Ihid s 20 (2) As to pttnl couits for the tiial ot children see 
title InIANIS AND Cl IIDRI N ^ol XVII p 178 

(c) Summary Jurisdiction Act 18 iO (42 43 Vict c 49) s 20 (4) (6) 

Ihe appointment of occasional court houses may be made and vaiicd 
from time to time at a couit of petty sessions notice of which must be 
given to all the justices of the pc tty sossional division Public notice of 
the places so appomted is to ht gi\en by the justices in such manner as 
they think expedient [tbid ) 

{d) Ibid As to the limits ol their powers at such eouit house see ibid 
6 20 (7) 

(e) Summary Jurisdiction Vet 1879 (42 & 43 Vict c 49) s 20 (8) 
Ihey may fUso be heard on dayb to which the court held on appointed 
18 adjourned (tbid ) The manner in which notice is to be given is in the 
discretion of the justiceB {ihtd ) 

if) See p 567^ owto # 

(fl) See \V barton’s Law Lexicon sub voce S( one and as to quorum 
and adjournment, see titie Courts Vol IX p 



It 

They aifQ l^ld in and for tha $;$I30U8 petty iMtitenmdl ^bvunons (h), 
and the place at ■Which they are to be held may be detersmied by Spedal 
thd justices (i) but it must not^ on premises licensed for the sole Sessions 
of intoxicating liquors (A) Araiough tbey are frequently spoken 
of as special sessions of justices, they are to be distinguished from Notice, 
a petty sessional couit or a court of summary jurisdiction (1) 

1188 Special sessions of the justices in each petty sessional division Special 

are ordered to be held as follows — sessions 

A geneial annual licensing meeting (vi) and not less than four, Brewster 
nor more th in eight, transfer sessions (n) sessions 

The grant or tiansfer of billiard licences is deteimmed at the Billiard 
geneial annual licensing meeting and the special sessions foi the licences 
tiiiisCoi of licences foi the sale of iiito\icating liquors respec 
ti\ely (o) 

In places vheie the Public Health Acts Amendment Act 1890(p) Music and 
has b( en adopted licences foi places used for music and dancing dancing 
may be granted b'y the justices of a petty sessional division at their 
genet il annual licensing meeting, or at any special sessions convened 
with fourteen dajfl notice (_p) 

1189 The poweis formeilj exeicised by the justices in special licensing of 
sessions in legaid to the licensing of places foi the peifoimance theatres etc 
of stage pla-ys ha\o ban tiansfeiied to the count j councils (q) 

(h) Division of ( oiiuties Act 1828 (9 Geo 4 c 43) Petty Sessional 
Divisions id 1836 (6 & 7 Will 4 c 12) 

(i) Notice must be given unless dispensed with by statute (see p 570 

post) It IS sufficient if the notice is signed by one of the justices ubually 
ic'5iding in and aolin^, lor the division see County Rates Act 1844 (7 8 

\ict c 33) B 7 Ili^h Constables Act 1869 (32 33 Viot o 47) s 3 title 

CourTS Vol IX p 86 

(/ ) I iccnsing (Coiibolidation) Act 1910(10 Edw 7&lCeo 6 c 24) s 83 
(Z) Comi>u« Boulter v Kent Justices [1897] A O 566 Hagmaiet v 
Wille^den Oieiseers [1904] 2KB 316 1 hey more resemble a publio 

authority who are allowed to act on their own knowledge without being 
bound and fettered by the oidmary xulc of a court ol summary juris 
diction (Haqmaxer v B lUesden Overseers supra per I ord Alverstone 
C T at p 320) 

(m) Luenbing (Consolidation) Act 1910 (10 Edw 7 & 1 Geo 6 c 24) 

B 10 the day hour and place raubt bo settled at a petty seswons held 
not less than twenty one days before the meeting and a precept for the 
meeting must be signed by a majority of the justices present Public 
notice as well as notice to all the justices acting for the petty sessional 
division IS to be given by the high constable to whom the precept is 
directed {ihrd) see generally as to adjournment and other relative 
matters title Intoxr a. ting Liquors Vol XVIII pp 21 22 
(») See rhid pp 23 42 and note (h) p 663 ante 
(o) Gaming Act 1846 (8 & 9 Viot c 109) s 10 

Ip) 6o& 54 Vict c 69 s 51 Such matters aie regulated m London 
by the London County Council and m places withm twenty miles of 
I ondoa but outside the county council area by the justices m quarter 
sessions assembled (Disorderly Houses Act 1761 (25 Geo 2 o 36) 
s 2) In many boroughs where the Public Health Acts Amendment Act 
I89u (53 & 54 Vict c 59) has not been adopted there are local Acta 
regulatmg the CTant of hoences For form of music and dancing licence 
see Encyclopsedia of Forms and Precedents Vol XI p 9 See generally 
title TmATRES AND OlilER PlAOES OF ENIEETAINMENT 

(g) Local Government 1888 (61 A 58 Viot o 41) s 7 (a) 
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but may be delegated by them to the justices of the county sitting 
m petty sessions (r) as may also the pouters 'which were formeily 
exercised by the justices in pett'^ se ^lons m legaid to explosives, but 
which lie now transferred to tl>e Jounty council (s) 

1190 In e\ery quarter sessions boiough special sessions of the 
justices are to be held at the same time as the quaitei esbions for 
the borough foi thelicpnsmg of houses foi the reception of lunatics 
in all paits of the countv not vithm the immediate juuk. diction of 
the Lunacj Comnussionei s (/) Such a meeting is to he held in 
Octobei foi the annual ipjiointment of \isitois of the houses so 
licensed, but othci apijointments ma'v be made by the justices at 
any special session ^^hldh is held at the same time as tlie qnaitei 
sessions for the boiough (u) 

Not less than eight nor inoie Ilian twelve special sessions must 
be held foi the pin poses of the Hi^hw ly Acts(^/) The dates aie 
fixed at a special session which must be held within the foi tnight 
following the 20ili Alaich (6) Notice to all the justices is dispensed 
with bv Sbatute(0 

Thcie must also be foui sessions held e\eiy jear foi the heuing 
of rating apieals but the question of the liil)ilit\ of any paiLicular 
place to be lated is excluded fiom the justices juiisdiclion which is 
limited to the true i iluo of the paiticiilar place and the fin ness of 
the amount at which it is lated Public notice of the scs ions must 
be given twentj eight dajs befoiehand (d) 

A spL^aal petty sessions foi the re formation of the juiy lis^ (e) 
is held once i jeai within the last seven dijs of beptombei Notice 
of it IS rcquiied to be given by the cleil to the justices to the 
chi icliw iidens and oveibecis of cvcij paiish and township (/) 

A special petty sessions foi the appointment of paiish coiiot ibles (t/) 
is held once x '\eai between the 24tli AlaiLh and the 0th \piil in 

(r) Local Crovernment Act 1888 (51 62 Vk t c 41)^ ss 28 36 (1) 

riic eflcol of these provi'^ions is 1o ^ive the county justitcs juusdii lion 
wheie tlio powers are delegated iii any borou^jh that is not a count> of 
itself lor a list of the e see Local Lovernnunt Act 1888 (51 & 62 \ itt 
c 41) feched III see the Iheatres Act (b 7 Aict c 68) s 6 and 
see generally title Theatres \r\jy Otiiei Pr vces oi 1 MFRTMNMiNr 
(«) Local Ctovemment Act 1888 (51 A 62 \ict c 41) s 7(b) and 
SCO generally tiUe LxcLOsnEs Vol AIV p 360 

(0 Lunacy let 1890 (u3 & 64 Viet c 6) ss 208 209 see title I un \irc 
4 ND Persons or Unsound Mimj pp 474 et seq ante As to the pi ices 
within the immediate juiisdieiion of the Lunacy Comnussioners see 
lunacy Act 1890 (63 •& 64Vict c 5) bched III title Lun tics vnd 
Pppsoxs of Unsound Mind p 466 ante 
(u) Ihid p 468 

(a) Highway Act 1835 (5 & 6 Will 4 c 50) s 45 and see htle 
Highways Streets and Fridges Vol XVI pp ^6 07 113 ijo 146 
147 171 and see further ihid p 25 note (b) 

(b) Highway Act 1835 (6 & 6 Will 4 c 60) s 45 « 

(c) Ihtd 

Id) Parochial Assessment Act 1836 (6 A 7 V ill 4 c 96) s 6 and see 
iitle Katf.. AND Rating 

(e) lanes Act 1825 (6 Geo 4 0 60) s 10 and see title Juries 
\ ol XVIII p 234 Ihc Act is applied to the County of I ondon by 
the 1 ocal Government Act 1888 (61 & 62 Vict c 41) s S9 
(/) Tunes Act 1826 (6 C to 4 t 50) s 10 
(g) Parish Constables Act 1842 (5 & 6 Viot c 109) s I 
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every petty sessional division of a county, notice of 'v^hich must be sbot 4 

given to any justice acting in the division A pieeept is to be issued Special 

by the justices within the first se^n days of February m each yeai Sessions 
diiecting the overseois of ea(d|»p&rish to piepare a list of peisons 
qualified to act as paiish constables (h) 

Sect 5 — Poivers Fiercisahle at Petti/ oi Special 

1191 The adnnnistiative powers of justices to be exercised by Admmistra 
them for each petty sessional division but not nece&saiilj in special poweis 
sessions extend to the following matters — 

(i) the appointment of oveiseeis in p.11 places in legard to Appointment 

which the power has not been tran&feiied to the local council (?) to 

be made by two oi more justices on oi within fourteen dajs altei 
the 25th Alaich in each jeai (^) 

(ii) the appointment of special constables which m 1 oioughs Apr ointment 
is to be made two oi moie justices having juiisdiction therein 

by piecept signed by them m October eveiy >ear and to include 
so many of the inli ibitants as thej think fit (/) and m counties by 
two 01 moie ju tices usuall;y acting in any division whenevei dis 
tin b in ces have taken place oi aie appiehonded and they con •=«] dor 
iho e\i ting police foice insufficient (m) 

( 111 ) certain poweis of justices undei the HioUw Acts (??) Powers under 

Highway 
^f ts 


Part VI — Jurisdiction of Courts of Summary 
Jurisdiction and Single Justices 

Sect 1 — In Oenoal 

U92 Ibe Judicial poweis of justices aie mainly exercised in ^\tentof 
cnminal matters but are extended by statute in some casts to civil 
pioeeedmgs 

Iheir poweis in regard to criminal matters aie of two kinds 

(1) To heai try determine and adjudge mitteis win li may be 0 )incnmi 

summarily dealt w ith (a) and " matters 

(2) To inqiuie into mattois wlieio it is alleged thit an indictable 

(A) Parish Constables Act 1842 (6 A 6 'Vict o 109) s 2 Certain 
poisons are exempted from being called upon to serve (ihid s 6) see 
generally title Police 

(t) As to the appointment of overseers by other authoiities t e the 
parish council urban council and rural distiict council see title Locvl 
bovERNMrNT pp 246 267 

{1) loor Kolief Act 1601 (43 Eliz c 2) Poor Law (Overseers) Act 
*1814 (54 Geo 3 c 91) 

(l) Municipal Corporations Act 1882 (45 & 46 Vicl t 50) s 196 (1) 

Certain persona are howevei exempt see furthei title Police 

(m) Special Const? bles Act 1831 (1& 2 Will 4 c 41) s 1 see generally, 
title Police 

(n) See note (a) p 670 ante see title Highways Steeets aed 
Bkidces Vol XVI pp 96 97 113 130 146 147 171 

(o) Compare Summary Jurisdiction Act 1879 (42 & 43 Viot e 49), 

6 20 (1) seep 689 poet 
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Vrhidh stay not aunmanly ds&lt inth> has l>a^ toott* 
milted a person who h^ been breast np before them, ahd to 
commit for trial the alleged offender if it appears to them that the 
evidence has raised a strong oir probame presumption of his 
guilt (p) 

Sect 2 — In Pulminary Matter$ 

4> 

1193 It IS the duty of luslices to receive informations or com 
plaint«« to issue summonses or wai rants thereon and peneialh 
to do all necessary acts and mattei s preliminary to the heaiing both 
in criminal ofTences whether summirily punishable or not (g) and 
m such civil business as is assigned to them (a) These pi climinaiy 
acts aie not leqiiired to be peitoimed in open court (?;) 

Sect 3 — Oier 0 fences not Summarily Punishable 

1194 When a person chaiged with having committed an offence 
not su nmarily punishable is brought befoie justices then duty is 
not to decide upon his innocence oi guilt but to determine, oi 
heaimg the evidence for the prosecution and that for the defence, 
if any whether the case is one in which he should be put upon his 
trial (c) They are not theiefore, a court of judgment when so 
icting and the proceedings need not appaiently be held in open 
couit (d) 

Seci 4 — Ovei Offences Summaiily Punishable 

1196 The duty of justices m criminal matteis which may be 
tiled summaiilj is to heai ti> detcimme and adjudge the cases 
brought betoie them (e) This must be done when sitting m 
open court (/) The justices aie then a couit of sumnniy 
juiisdictioii and may heai and determine a case either m a 
petty sessional couit house or an occasional court house (g) If 


(p) See p 611 post and title Ceimiis vlLaw A^D Procedure Vol IX 
pp 311—328 

(q) Summary Jurisdiction Act 1848 (11 & 12 Yict c 43) Indictable 
Oflences Act 1848 (11 & 12 Viot c 42) seepp 680 611 post respectively 

(a) See p 609 post 

(b) They are usually done by a single justice see p 676 post 

(c) Indictable Offences Act 1848 (11 & 12 Vict c 42) s 26 see B v 
Carden (1879) 6 Q B D 1 per Cockbtjrn CJ at p 6 

(d) Indictable Offences Act 1848 (11 & 12 Vict c 42) s 19 Ibe law 
officers of the Crown advised on 1st December 1884 that m view of the 


deffnition of court of summary jurisdiction m the Summary Junsdiction 
Act 1884 (47 A. 48 Vict c 43) s 7 (now repealed and replaced by a similar 
definition m the Interpretation Act 1889 (62 & 63 Vict c 63) s 13 (11)) 
justices even when tafong an examination must sit m open court but this 
opmion would probably be modified m view of the judgment of the House 
of Lords in BauUer v K&nt Justices [1897] A C 656 671 per Lord 
HsrSchell where it was decided that the definition m ouestion relates 
purely to matters pertammg to the summary jurisdiction of magistrates 
see also title CriuinaXi Liw and Procedure Vol IX p 312 
(e) Summary JunsSictinn Act 1879 (42 & 48 Vict o 49) s 20(1) 

(/) Ibid 

q) Ibid s 20 (2) As to the meaning of these terms see pp 666, 
mu 



rium oiM^ppiitr m 

iU tii 0 itmmat liMy a eoiuxi of petty jI m the 

laiier, they ^ not each a ooort, imd m the o«eot oi any matter 
beiQg so heard then powers limited to the uxtpostBoa of a 
pmiod of uupnsonment not exceeding fourteen days oi a fine sot 
exceeding 20* (^), but they may, without prejudice to any othei 
po'aers of adjournment adjourn the heaimg to the next practicable 
Bittmg of a petty sessional court (k) Indictable offences that may 
be deilt with summaiily must, however, be heaid and detenmned 
befoie a couit of petty sessions upon a day appointed foi the puipose, 
or upon some day to which such coiiit is adjourned (^i) 

I 

&E01 6 — In Ctiil Mattel s 

U96 To heal and detcimme the civil inatteis assigned to them 
the justices sit as a couit of summaij ]uiisdiction(//i) and vi some 
cases must do so in pettj sessions (a) 

Shcr 0 — PoiU)3 of a aS iirflc Justice 

1197 A single justice othei thin theLoidMajoi or an Alderman 
of the City oi London (/j) o] a metiopolitan 2)oIi(e(6) oi othei 


(k) Intel prot^tion Act lbS9 (52 V 53 \ict c (>3) s 13 (12) 

(t) Summary Junsdiotion Act 18/9 (42 A 43 \ict o 49) s 20 (7) 

(/) Jhid ^ 20 (11) 

(l) Jhid 8 20 (8) 

(m) The fut tint tJie amount ^vhidi jubticcs may oidor to be paid is 
limited when they do not sit at a petty sessional court results in practice 
in their always hearing civil matteis at such a court see the Sumrnaiy 
Juiisdiction Act 1870 (42 A 43 Vict c 49) s 20(7) 

(a) IhuB they must do so iii matters lelatiii*^ to (1) bastardy sec title 
L\siapd> Vol 11 pj) 447 — 449 (2) ordeis under the Highway Acts 
sec generilly litlc IIiouways &j KELTS' and Bkidges \ol \VI pp 96 
07 113 130 146 147 171 (3) oidcis for possesbion under the Small 

leuements Iccovciy 4ct 1838 (1 2 Vict c 74) s 1 set ^onerilly 

title LA^DLOKD a^d Ilnvnt ^ol XVIII pp 569 — 661 for foim 
of notice to proceed Lctoif ju'-iticos foi possession of small tenement see 
Incyelopcdia of Foirns and Precedents \ol VII p C89 But they 
need not do so m hearing claims or apphcations foi (1) compensation under 
the Lands Clauses Consolidation Act 1845 (8 & 9 Vict o 18) s 22 24 
see generally title Compulsory Purchase oi Land and Compensation 
V ol VI p 77 (2) damages undei the Dogs Act 1906 (6 Ldw 7 o 32) 

B 1 (3) see generally title Animals Vol 1 pp ZdS etseq (3) damages 
under the Harbouis Docks and Piers Claubes Ac< 1847 ( 10 & 1 1 Vict e 27) 
see generally title AVATLPb and Watercourses (4) separation oiders 
under the Summary Juiisdiction (Married Women) Act 1895 (58 A 59 
\iot 0 39) see generally title Husband and Wipe Vol XVI 
pp 596 et aeq (5) icovory of civil debts m respect of which they have 
jurisdiction see Summary Jurisdiction Act 1879(42 & 43 Vict c 49) s 35 
In disputes between employers and workmen the jurisdiction of justices 
•under the Employers and Workmen Act 1875 (38 39 Vict o 90) ss 4 

5 10 must be evercised in pett^ sessions except in the case of the Lord 
Mayor or an Alderman of the City of London or a metiopohtan pohoe or 
other stipendiary magistrate see generally title Master and Servant 
Ihe jurisdiction of justices under the poor law need not m general be 
( xeroised m petty sessions but orders made for the rehet of poor persona 
upon their parents etc must be made at petty sessions see, generally, 
title Poor Law 

(d) As to hiB powers, see p 575, post 
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MagistraTfs 

stapendiary magistia,ie(c) thou^^h not invested with the authority 
of a court composed of two oi moie justices has ceitain powers 
assigned to hmi by statute ^ 

In the case of indictable offiiic^s he may receive a charge or 
complaint and issue his wairant oi summons for the alleged offender 
to be brought befoie him oi an> othei justice oi justices foi the 
same county oi boiougli(d) and he maj also issue his summons or 
waiiant foi the attendance of witnesses (e) He has the same poweis 
IS a couit of two or moie justice 4 both at the he^llng and in respect 
of the remind of piisoneis ulmitting them to bill and committing 
them foi^tiial ( /*) but if the whole evidence non bef 01 e him is 
buch as nmther to iiise a stiong pipsumptmu of guilt noi to 
1 111 ant tho diMiii sal of the chaige he must oidci the alleged 
ottendci to be detained in custody until he cm be bi ought betoio 
two 01 more justices (r/) 

119 & In the c\eicise of sumniaiy jmisdiction poweis a single 
justice isempo\\eied to icceive any mfoimation 01 complinit ind 
to giant a ojmmons 01 w uiant thcieon to 1 sue his summons or 
valiant to compel tho attendance of witness s ind to do all otbei 
nccebsaiy acts and mattcis pichminaiy to tho heaiing (//) 

He IS entitled to heu ti^ determine and adjudge such ra itteis 
IS aie piesciibed by statute (i) whethei he w is the justice who 
It cc ived the information 01 compl unt or not (/ ) but w bethei sitting 
in a petty sessional couit hou 0 01 not he ma’^ not impose a period 
of impiibonment exceeding a foitnigbt 1101 a fine exceeding iOs (/) 

A\hile acting m execution of his powuis of suiniuii} juiisdiction 
he is a cciiit of suniuiiiy jmisdictioii (in) l)ut he cannot constitute 
a couit of pett} se sionb( 7 i) andcanmt Ih lefoie deal with any 
iidicl ible offence iliat may be bummaiil) d ilt with (>) 

1I99 After the healing 01 determin ition of the cg-se a single 
justice isompowciedto issue all w iiianls of distress 01 commitment 

(c) As to lus powers see p 579 post 

{d) Indictable Offences Aet 1848 (11 12 Vict c 42) ss 1 et seq see 

also title CiiiMiXAL I vw \'sd Piocfdii i A ol IX pp 290 tt seq 

(e) Indictable Offences Act 1848 (11 & 12 Viet c 12) s 10 

(/) Ibid ss 20—2'? 

(g) Criminal I aw Act 1820 (7 ( 00 4 c 64) s 1 winch m this respect 
IS not repealed 

(h) bumraary Jurisdietion Act 1848 (11 12 Vict c 43) s 29 

{%) Ibid s 12 Summary Jurisdiction Aet 1879 (42 &u 43 Viet c 49) 
8 20 (9) Statutes which piovide lor the lurisdiction of a single magis 
trate ire Profane Oaths Aet 1746 (19 Geo 2 c 21) s 3 Places of 
Religious Vi'orship Aet 1812 (o2 ( eo 3 c 156) s 12 Va^jianoy Act 
1824 (5 Geo 4 c 83) s 3 Game Aet 1831 (1 & 2 Will 4 c 32) ss 30 
31 33 Highway Act 1835 ( > &. 6 V ill 4 c 60) ss 94 et seq Bread Act 
1836 (6 A 7 Will 4 c 37) s 4:et8fj Railway Regulation Act 1840 (3 4 

Vict c 90 bs 13 16 Laieeiy Act 1861 (24 26 Viet c 96) ss 12— 

15 23 24 33 36 Malicious Damage Act 1861 (24 & 26 Viot 0 97) 
ss 22 -24b 26 37 41 62 

(k) Summary Jurisdiction Act 1848 (11 &; 12 Vict c 43) s 19 

(l) Summary Jurfediotion Act 1879 (42 L 43 Vict c 49) s 20 (7) 

(m) Intel pretation Act 1889 (62 A, 63 \ ict 0 63) s 13 (11) 

(n) Ibid 8 13 (12) 

( 0 ) Summary Jurisdiction Aet 1879 (42 & 43 Vict 0 49) s 20 (8) 
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whethei he was the justice oi one of the justices who sat to hear Sect % 
and deteimine it oi not (p) Powers of a 

1200 A single justice is not emiiowtied to htii and deteimine ju^fce 

such civil matfceis a aie assigned to the juiisdiction of justices 

but should adjourn them to the next piitiicable sitting of a court mattera 
of petty sessions (^) He raa^ howevei do all nectssai’y acts 
pieliminaiy to the Iiouing and the ju tut who does such lets 

need not as a iu]c(0 he i nnmbei of the eninl that heais the 
case 

Sect 7 — Pomi^ of llu loid Mai/o) and ild )nitn bf the 
( ifif of T ondon 

1201 TheLoid Mivoi oi an Aldeiminof the Cit^ of London lus lowerato act 
the poveis of anj other justice of the pv^ice(s) iiul m addition 

when sitting at the Mansion House oi Guildhall Justice Poom 
constitutes a couit of summaiy juiisdution and i cnuit of petty 
sessions with the powci to do alone any act which oidmiiily 
lequiies the piesence of moic than one justice (0 

Sicr 8 — Sjncuil Poioa^ oj Mdiopolitan Pohtt Majibtiatfs 

1202 A metropolitan police magistrate when sitting at a police General 
court in the Metiopolitaii Pohco Histiict constitutes a court of 
Bumra 11 y jurisdiction and a coiutof petty sessions with powci lo do 

ilone anj act which in the case of oilier justues luquucs the 
piesoiKc of moie than one justice (a) 

1203 Ihe following speciil powc is aic also confciied upon him Special 

bj statute (6) — lowcis 

He has the same poweis as othoi magi&tiates m lespect of 
gi anting a wan in t oi summons to secure the app iiin e befuie 
him of in illc^ed offciil(i( ) oi ihe attendance of witne se {d) 

(р) Summary Tun^idiotion Act 1848 (11 12 Vict t 43) s 29 

Iq) feummiry Tuiisdiction Vet 1879 (42 V. 43 \i(t c 40) s 20(11) 

comp ire B latuidy Laws Amend ment Act 1873 (36 A 17 Vict c J) s 7 
(?) But see title B vsi vi or Vol IT p Ub 
{s) 'see p 573 ante 

{i) Indictable OfPonces Art 1848 (11 12 \ict c 42) s 30 Summary 

Tuiibdictiou Act 1848 (11 & 12 Vict c 43) b 34 Summary Jurisdiction 
A(t 1879 (42 ^ 43 Vict c 49) s 20(10) Inlerpict iliou Act 1889 (52 o3 
Virt c 63) s 13( 2) The light though expressly given by these statutes 
IS very ancient compare Poor Rehef Act IbOl (43 Lhz c 2) b 7 To 
hear oases arising under the City of London Ballot Act 1887 (60 Ac 51 \ict 
c xm ) two magistr ites ot the C ity are required to sit either at the Mansion 
House or Cuildhall Justice Room and see title Metropolis 
(a) Indictable Offences Act 1848 (11 & 12 Vict c 42) s 29 Summary 

Jurisdiction Act 1848 (11 & 12 Viot o 43) s 33 Summary Jurisdiction 

Act 1879 (42 ^43 Vict c 49) s 20(10) Interpretation Act 1889 (62 & 53 
Vict c 63) 6 13 (18) see also Metropohtan Police Courts Act 1839 
(2 & 3 Vict c 71) s 14 

(5) Metropolitan Police Courts Act 1839 (2 3 Vict c 71) and the 

other Acts with which by ihid s 65 it is directed to be load i e the 
Metropolitan Police Acts 1829 (10 Geo 4 c 44) and 1839 (2 & 3 Vict 
47) 

(с) Metropolfban Police Courts Act 1839 (2 & 3 Vict c 71) s 19 
(d) Ibid a 22 
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but his warrant in respect of any matter arising within the 
Meliopoliian Police District may be served or executed outside it 
by the constable or constables tq whom the warrant is directed 
without indorsement (e) He haS" concuiient poweis with those 
gnen to other justices m legaid to remand and bail in the case of 
indict ible oflences(/‘) He maj award costs on the hearing of 
an} chaigc or compl§tint(r/), and may older amends up to the 
amount of £5 to be made wheie the piosecutoi does not pioceed 
furthei iftei la5ing an intoimation oi where if ho does proceed 
theiewasno sufficient giound foi making the chaige (/i) Where 
an ofiFender is convicted bcfoie him he has power to m ligate the 
penaltj presciibed by statute in such mannei as he thinks fit (i) 
but in c eiiain cases the consent of the Inland Pie\ enue Commissioners 
or Commissioneis of Customs and Excise is requiied (/c) 

1204 Wlicie an infoimation has been laid before a metiopolitan 
police magishate by a common mfoimer who is not a paity 
aggiie\£d iiidei aiij Act which pio\ides that a fixed pait of the 
fine to be imposed shall be paid to the informer the magistiate 
ma’v in his disci etion i educe the imount to be so paid or withc^raw 
it altogethei (/) 

1205 \ metiopolitan police magistrate befoie wliom mfoimation 
IS guen upon oath that tlieie is leasonablc ground foi suspecting 
that ^^oods which ha\e been unlawfully olitamed are concealed in 
anj phee may grant a waiiant for entiy to be made at any time 
of daj 01 night with the use of foiee if necessai} to seaieh foi the 
goods and to bung before him eveiy peison found in the place 
who m\y be suspected of being pi ivy to the concealment (?/0 

If 111} person is biought before a metiopolitan police magistrate 
chaiged with possessing or convening in any mannei goods which 
may be leasonably suspected of having been stolen oi unlawfully 
obtained, and such person is unable to account safasfactorily foi 

(e) Metiopolitan Pohee Com ts Act 1839 (2 A o Vict c 71) s 17 
(/) Ibid a 36 see Indictable Offences Act 1848 (11 A 12\ ict o 42) s 21 
(g) Metiopolitan Police Courts Act 1839 (2 A 3 }ict c 71) b 31 
(a) Ibid s 32 

(t) Ibid a 35 compare Summary Juiisdiction Vet 1879 (42 A 43 Vict 
c 49) s 4 under which however the mitigation of the amount of a hno 
prescribed by statute is limited to the case of a first offence and see 
p 603 post Quests whether a metropolitan police magistiate would bo 
entitled to reduce a fine presciibed by a subsequent Act to be not le°a 
than a named sum see Osbom v Wood Biothers [1897] I Q B 197 
cited p 603 post 

(1) Metropolitan Fobce Courts Act 1839 (2 A 3 \ict c 71) s 35 
Fmance Act 1908 (8 Edw 7 c 16) s 4 Excise Transfer Order 1909 
l6\k¥ehmBxj {London Gazette 1909 16th February 1212) compare the 
Summary JunBdietion Act 1879 (42 & 43 Vict c 49) a 63 and see 
the Customs and Inland Revenue Act 1878 (41 & 42 Vict c 16) s 23 
(Z) Metropohtw Police Courts Act 1839 (2 A 3 Vict c 71) s 34 U 
such an infas^olw directly or indirectly receives money or reward for 
compounding delaying or withdrawing the mformation without tho 
magistrate a cons^t he is liable to a penalty of £10 {tbtd a 33) and if 
he obtains money by a threat of laymg an information or as an induce 
ment for forbeariog from laymg one he is liable to the same penalty 
(Metropolitan Potiee Courts Act 1840 (3 A 4 Vict o 84) s ll) 
im) Metrv;^oUtn» pahoe Courts Act, 1839 (2 3 Vret o 71), s 
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his possession of the goods he is liable to a fine not exceeding £6 
or to imprisonment with or without hard labour for any period not 
exceeding two months (n) Fuitljer, where a person charged with 
such an offence alleges that he reoBi\ed the goods fiom some other 
person oi that he was employed by some othei peison as a carriei 
agent, oi seivant a metiopolitan police magistrate n ay cause to 
be bi ought before him eveiy person thiough whose hands the goods 
pissed and may examine such persons imposing upon any person 
whom he detei mines to ha\e hid possession of the goods having 
leaaonable cause to belie\e they weie stolen oi unlawfully 
obtained a fine not exceeding £5 oi a term of iinpiibomnent not 
exceeding three months with or without hard labour (o) 

1206 A metropolitan police magistrate has pow er to make an order 
for the deli\eij to their ownci of goods which have been stolen or 
unlawfully obtained oi which though lawfully obtained have been 
unlawfully deposited pawned pledged sold oi exchanged ( p) 

A metiopolitan police magistrate ma^ also summon before him 
any person within the limits of the Metiopolitan Police Distiict 
upon complaint being made to him by the ownei of goods that they 
aie being unlawfully detained by such person and aftei making 
iiiquiiy into the facts the magistiate may make an older for the 
(U liveij of the ^^oods to the owner eithei absolutely oi upon terms (q) 
but the powtr is limited to goods of no gieiter value than £15 and 
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(n) Metiopolitan 1 olice Couits Act 1839 (2 A 3 Viot c 71) s 24 
This proMbion tends however only to the possession of goods in tiansit 
and not to their possession m a house or shop {Hadley v lerl s (1860) L K 
1 Q B 444) 

(o) Metropolitan Police Coui ts Act 1839 (2 & 3 Vict o 71) s 26 The 
possession by a earner agent or servant m such a case is to be deemed to 
be the possession of the eripkye {%hid ) 

(p) Metropolitan Pol ce c/C urts Act 1830 (2 & 3 Vict c 71) ss 27 28 
Upon complaint bein„ made the magistrate may issue a summons or 
warrant for +he ai pcarance before him ot the broker or dealer with whom 
the gooas were deposited and the production of the goods He may then 
ordei them to be deliiered to the owner either without payment or on 
payment of such sum and at such time as he may determine Should tin 
bioker or dealer refuse to deliver up the goods or dispose of them after 
notice that they were stolen or unlawfully obtained the i lagistiate 
may determine the full value ot the goods and order him to pay it to the 
owner but the broker or dealer may within six months ot Hit macis 
trate s order commence an action for the recovery of goods fiom the person 
to whom they were delivered under the order (ibid s 27) An order may 
be made for the restitution of goods with or withopt compensa ion after 
a summary conviction or whore the goods are produced without a warrant 
bemg first issued (ibid s 28) As to such dealings with goods generally 
see titles Pawns and Pledges Sale op Goods Trover and Detinui 
As to the powers of such magistrate m proceedings for recovery of 
deserted premises see title Landlord and Tenant Vol XVIII p 661 
mote (m) 

(5) Metropohtan Pohete Courts Act 1839 (2 & 3 Viot c 71; s 40 The 
expression goods will cover anything that for example wopld be included 
in such a phrase as I give and bequeath all my worldly goods m a will 
(jB V $ la ^ (1888) 21 Q B D 433 per Manistt J at p 436) If the 
person detaining the goods has a hen or right to detain them by way of 
security for the payment of money or the performance of any act by the 
owner the magistrate may determine the amount of money due and 
order its payment as part of the terms or order the performaue^ or tender 

U I —XIX V 
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does not extend to muniments deeds, or papeis i elating to propeilv 
of 1 it( I \alub thin il j (/ ) 

Ihe poweis of a nietiopolit in police magistuite of making 
oiJlis i\ith respect to plop^lt^ Li the possession of the police are 
a 2 )plicible to the ]uiibdictioii ot justices thioughout the counti\ (,a) 

1207 A metropolitan police magistiate inaj make an oidei for 
the payment of any sum up to tl5 by the present oi foirnei occupur 
ot an> house or lodging within the Metiopolitan Police Distiict 
for wilful and malicious damige done bj him to the piemises oi the 
lurnituie therein (other than his own) by way of comjicns^tion to 
the lahdloid oi iiiy othei paitv iggne\ed ujion complaint being 
made b\ the if^giie\od pait^ within one month ot the comniissioii 
of the oftence oi the termination of the octui)itioii(/>) 

1208 In the cise of houses or lodgings let h^ the week oi 
month it i rent not e\cec(lmg a totil ot L15 jici iiinum i metro 
])olitin 2 >ohLe ma^^isti itc in IV summon iliudloid oi his liiold or 
igcnl unni complaint be iii^ midc b\ the tenant tint his j^oods 
ha\e been suhjicted to unliwtul iiitgulii or execs^uo di^tu-^s 
and if tlie com 2 )liiiit ipjx us to him just lie nn\ mile an oidii 
foi tlie ictiiin ot the ,^oods if unsold oi if sold toi tlie inynent to 
the tenant of such biluice is he ma^ find to be due iftci dedne 
tion of the le (c) If buch oidci is not complied with the ma^is 
trate may ciifoice pajiiient to the aggiJo\cd piit\ of compc nsut on 
up to the amount of J^lo (d) 

1209 A metropolitan police m i^isti ate is emiiow ored to he u dis 
piujs IS to w i^es 01 mone> due to labourcis employed in oi upon the 
iivti Thames oi thedocls oiccks whufs qua>s oi jilaccs adjacent 
theieto and to mike an oidci foi so much w igcs oi inonev up to 
Jb') IS shill ippcii to him to be due besides the roison ihle costs of 
the piosecutioii of the complunt but places in the City of London 
are expicsslj e\cepted tioiii hib juiisdiction (t') 

1210 A metiopolitan police magistrate is also emijowercd to act 
with an assessoi of nautical and pilotige c\peiience in the hearing 
of apjx il of pilots fiom the decision of a pilotage authoiity foi any 
place within the Metrojiolitan Police Distiict (; ) and i metropolitan 
police magibti ite is also the authoiity to deteiimne iny diflcicnce 
11 ibing nuclei tlic lele^i iph Acts(c 7 ) between the Postmastei Geiieial 
audaiu poison oi hocU of juisons h iMng any i)ow ei juiisdiction oi 

ot the peiformante of any act due by tlie owner or where ftiuh i< t c iimot 
be pel formed older the Icndci ol unicnds loi its non peiloimante 
(Metiopolitan Police Couits A< t 1S39 (2 A 3 \ ict t 71) s 40) 

(•r) Ibid 

(a) Pohee (Property) Act 1897 (60 & 01 Viit c 30) repelling and 
superseding Metropohtan Police Courts \cl 1839 (2 A 3 Vict c 71^ 
BS 29 30 seep 606 post and title Ioirl 

(b) Metropolitan Police Courts Act 1819 (2 A 3 Vict c 71) s 38 
(cj Ihtd 39 

{a) Ibid 
\e) Ibid s 37 

(/) Merchant Shipping Act 1894 ( j 7 A 58 Vict c 60) s 610 see gener 
«dly title Shiphno AND \A\irATiON * 

(y) Telegraph Act, 1878 (41 A 42 \ict o 76) ss 4 6 see also the 
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control over a stieet oi public road, or having power to give or 
withhold consent to the placing of telegiaph postb m under, upon, 
or along a street oi public road» within the Metiopolitan Police 
Distiict (ft) 

Sect 9 — Special Pou era of Siipindiaiy Maqintnita 

1211 A stipend] iiy m igistrate when sitting at i police court or 
other place appointed in that behalf constitutes i couit of sumnmry 
juiisdiction xrid a couit of pctt> sessions with powti to do filone 
iiiy act which in the c ise of othci justices rcquiies the pu'^ence of 
moie than one justice (?) 

He has the same poweis mitgaid to places within his distnct 
as nietiopolitin police magistiitcs ha\e within the Metiopolitan 
Police Distnct (/?) for the heiiiiip, of the appeal of pilots (/, and 
the deternnn ition of diffeiences undei the li legiaph Acts (A,) 


Part VII — Indictable Offences and Offences 
Punishable Summarily 

filer 1— miat aie Indu table (tfloireit 

1212 yi matters which ue pulJic oflencc it common liw and 
ill mattcis which aie foihiddcn liy statute witJi oi without a geneiil 
piohibitoiy clause but without the pio\ision of a puti( iilir itmcdy 
of another 1 ind aie the propei subjects of indictment (/) 

AMieie imitter is made punishable b} stitute iiid i paiticulii 
teniedv is piosciibed then the piesciibed remedy must bo employed 
to the exclusion of the leinedv b^ indictment but if in such c ise 
the lemedy by indictment aheady exists then the picscribnlienudy 
and the lemedy by indi( tnu iit uo eiimulatne ind either nun be 
einplovcd (???) 

Jhe question whetlui a m itter is one into which mi^i iiifts 
should inqiiiio and iftei inquiiy commit the defend int hi tn il 

lohgnpli Act 1863 (26 27 Vitt c 11-) and gtmiilJy i ' 

lELreR\fHS AND ll LmiOXL 

(A) See p 648 ante 

(i) Indictable Offences Act is-^S (11 k 12Virt c 42) s 29 Suinmiiy 
Jurisdiction Act 1848 (11 12 ^lct c 43) s 33 Summiry lunsdictiou 

Act 1879 (42 & 43 Viot c 49) s 20(10) Interpretation Act 1889(52&u3 
\ict c 63) s 13 (13) see also Petty Sessions Act 1S49 (12 13 Vict 

o 18) s 1 Stipendiary Magistrates Act 1868 (21 22 Vict c 73) s 1 

(;) Merchant Shipping Act 1894 (u7 & 68 \iGt c 60) s 610 see 
note (/) p ^78 ante 

• (k) Telegraph Act 1878 (41 & 42 Vict o 76) ss 4 5 sec note (g) 
p 678 ante 

(l) 2 Hawk P C c 25 8 4 pnvate wrongs except in some way 
they concern the King are not indictable {ibid ) As to the effect of a 
general and a particular prohibitory clause see R v Wriqht (1768) 1 Burr 
543 pet Lord Mansfield C J at p 544 see also title C riminal Law 
AND Procedure Vol IX pp 333 334 

(m) 2 Hawk P C c 25 s 4 see JS v Eobtnson (1769) 2 Burr 

799 Lord Mansfield C T at p 803 see also v (1769) 2 

J3W 832, mdB V nail [1801] I Q B 747 ^ 
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elB^Tfhere if they think fit (n), or v^hether it is one which it is their 
duty to hear and determine themselves (o) is prtma /acic, decided 
by the point whether the mattei a indictable or not 
There are however, cross divisions as in some cases there is 
piovision by statute for the summaiy tiial of indictable offences fp) 
and in otheis for matteis oidinarily the subject of summary jurisdic 
tion, to be treated as i£ they weie indictable (<2) 

Sect 2 — Indictable Offtnces J nahle Suminanhj 
Sub Sect 1 — Offences by Children 

1213 Aiij indictable offence othei than one of homicide which 
IS committed by a child (? ) ovei the age of seven and undei the age 
of fouiteen may be tiied summarily if the justices befoie whom the 
child 18 brought think it expedient, and if the parent or guaidian of 
the child when infoimed by the justices of his right to have the 
child tried by a jnrj does not object to the child being dealt with 
sunim irilv(s) 

The justices may exercise their discretion to tiv the case 
summarily at anytime during the hearing at which the e\idenc0 
6 itisfies them that it is expedient to do so (<) but upon doing so 
they must cause the charge to be i educed into writing and must read 
it to the parent or guardian of the child and inquire whether such 
paient or guaidian objects to the case being dealt with sumraaiily(i/) 
The parent oi guaidiin, if he lesides within a reasonable distance 
must attend the court duiing the whole of the proceedings unless 
to rcqiuie his attendance would be unreasonable (v) 

In the event of Ins not attending the justices may if they think it 
just to do so lemand the child so as to give the parent or guardian 
oppoitunity to attend or if they think it expedient deal with the 
case summaiilj (x) 


(n) Seep 611 ffost 

(o) Sc e p 089 post 
ip) See the text infia 
(g) See p 687 poU 

(r) As to the capacity of cliildron fo comimt crime see title Ci iminal 
Law and Proceduri Vol IX p 239 

(«) Summary Tunsdiction Act 1879 (42 43 Vict o 49) e 10 (1) If 

it appt ars to the court th it any person brought be fore them is a child or 
young pfison Iher are to take such evidence as may be forthcoming for 
that purpose at the hearing and are to proceed on the view they take of 
such evidence Proof subsequently obtained that the view taken by them 
was wrong does not invalidate any order or judgment made by them 
(Children Act 1908 (8 Edw 7 o 67) s 123 (1) ) As to the course to bo 
followed m regard to charges against children generally see title Infants 
AND Children Vol XVIl pp 176 et sea As to Juvenile Courts see 
P 177 

{t) Summary Junsdiction Act 1879 (42 & 43 Vict c 49) s 10(1), E 
V SmifordshtmJusUces [1911] 1KB 612 see p 682 post 
(U) SummiMT Act 1879 (42 6c 43 Vict c 49) s 10(2) 

(o) duldren Actt 1908 (8 Edw 7 o 67) s 98 (1) and see further 
title Infants and Children Vol XVII p 177 Buies may be made 
under the Surnmiiry Jurisdiction Act 1879 (42 6c 43 Viot o 49) s 29 to 

j oin parent s nfupe in a summons addressed to the child (Children Act, 
[90« (8JEdw 7 o 67) « 98 (3) ) ^ 

{S) Ju||4aict}ou A^t 1979 (42 4? V^ct 9 « W (3), 



Part VIl — I^jdictablb and Summary Offences 

1214 If the case is dealt with summarily the punishment wliif^h 
the justices may inflict is to be of the same description as might 
have been inflicted if it had bee^ tried on indictment iy) A child 
may not be sentenced to impiisonment or penal 6ei\itude for any 
oflence, or committed to piison in default of payment of a fine, 
damages, or costs (a) but he may be kept in a place of detention 
for any time not exceeding one month, which the offence committed 
may warrant (i) 

IJE a fine is imposed the amount must not in any case exceed 
£2(c) If the child is a male, and the justices think it expedient 
they may, in addition to or instead of any other punishment adjudge 
him to be whipped with not more than six strokes of a biich lod b\ 
a constable (d) The whipping must take place m the presence ot 
an inspectoi or oflScer of police of higher rank than constable, and 
also in the presence if he desire it of the paient or guardian of the 
child (e) The number of strokes and the instrument use^d mpst be 
specified, and the child may not be whipped more than once for the 
same offence (/) 

The justices may also send the child to a reformatory or industi ml 
school (f/) or place the child by then order under the supervision of 
a probation officer (h) 

Sub Sect 2 — Offences hy loung Persons 

1215 In the case of young persons i e persons between the ages 
of foul teen and sixteen (t) indictable offences other than homicide 
may be dealt with summarily if this course seems expedient to the 
justices and if the young person charged with the offence when 
informed by the couit of his light to be tiied by a jurj consents to be 
dealt with summarily (/O The justices may exercise their discretion 
at any time during the hearing of the case at which they become 
satisfied by the evidence ^hat it is encpedient to deal with the case 
summarily (Z)* but they are to have regard to the character and 

(y) Summary Jiinsdiction Act 1879 (42 43 Vict c 49) s 10(1) 

(a) Children Act 1908 (8 Edw 7 c 67) s 102 (1) 

\h) Ihvd s 106 As to the meanmg of the term place of defen 
tion see titles Criminal Law and Procedur> Vol I\ p 422 
note [d) Infants and Children Vol XVIJ p 177 Pi isov'^ 

(c) Summary Junsdiction Act 1879 (42 & 43 Viot c 49) s 10 (1) (o) 
id) Ibid s 10 (1) (d) 

(e) Ibid 

if) Whipping Act 1862 (2 j & 26 Vint c 18) ss 1 2 and see title 
Criminal Law and pROCFDURr \ ol IX p 42 J 

(g) Summary Jurisdiction Act 1879 (42 ^ 43 Viet c 49) s 10 (4) see 
Children Act 1908 (8 Edw 7 o 67) ss 67 — 83 and generally titles 
Criminal Law and Procedure Vol IX p 421 Education Vol XII 
pp 71 72 

(A) Children Act 1908 (8 Edw 7 c 67) s 60 see Probation of Offenders 
*Act 1907 (7 Edw 7 c 17) especially tbtd s 3 (2) and title Criminal 
Law and procedure Vol IX p 421 
(«) Children Act 1908 (8 Edw 7 c 67) s I3I As to the course to be 
followed in regard to charges against young persons generally see title 
Infants and Children Vol XVII pp 17o, 177 
(fc) Summary Jurisdiction Act 1879 (42 & 43 Vict e 49), s 11 (1) 
Summary Jurisdiction Act 1899 (62 & 63 Vict o 22) s 2 
(Z) Summary jTurisdiction Act 1879 (42 dc 43 Vict c 49) s 1I(2)| ft ft 
ffertfor4sh$T€ [1911] 1 5 ^ 613 iwe|) 592fpost 
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antecedents of the person charged the nature of the offence, and 
all the circumstances of the case {m) and they must cause the charge 
to be reduced into writing and i^ad to the young person before 
inquiring whether he consents to being dealt with summarily (w) 

1216 The justices may, if they find the young person guilty of the 
offence with which he iqchaiged inllict upon him a fine not exceeding 
ilOfo) 01 commit him to i pi ice of detention foi a period not 
exceeding one month (p) but they ma> not sentence him to 
imjnisonment nor commit him to jmson unless they ceitify that 
he IS of so uniul> or dtpix ed a chaiacter that he cannot or is 
not fit to be sent to a pi icc of detention ((?) The justices maj if 
tlie> thiul fit send him to i reformatory or industrial school (0 or 
commit him to the caie of a i elation or othei peison selected by 
them(<7) 01 1)^ their oidei place him under the supervision of a 
piobation ofhcci (6) 

Sub ^EC r d —Offences 1 y 1 Hulls 

1217 In the case of adults i e persons over the age of sixieen (( ) 
ceitam indictable otlences ma^ be doilt with summaiilj if the 
com se seems expedient to the justices and if tlicjicison cliiigod with 
the offence when infoimed by them of his ii^ht to be tiiod by 
a jurj, consents to be dealt with summanh (d) 

1 he justices may exeicise their discictiou in the same manner and 
with the same conditions as in the cise of joung persons at 
an\ time until the case has been adjudicated upon (c) If 
find the pet son guilty of the offence with which he is chuged 
the> ma> sentence him to impusonment with or without liud 
lalioiu foi a teim not exceeding thiee months or to the p ument of 

(m) "^ununaiy Jurisdiction Act 1879 (42 V 43 Viot c 49) s 11 (1) 

( n ) Ibid B 11 (2) 

(o) Ibid 8 11 (1) 

(/)) ( luJdion t 1908 (8Id\\ 7 c 67) p lOG 8C( title Criaiinm 1 vw 
AM)lro(>LCTi' \ ol J\ )) 422 

(q) tliildrcu Act 1908 (8 1 dv\ 7 c 0/) s 10- (3) 11 they do sent ( lu c 

Iiim to imprisonment with such a ccilihcatc the term may be lor ni\ 
pciiod not exceeding thiee months with oi without h ird labour (Sumui ii > 
Jurisdiction Act 1879 (42 A 43 Vict c 49) s 11 (1)) 

(?) Children Act 1908 (8 1 dw 7 c 67) ss 67 — 83 see gencijllv 
titles Criminal 1 AW and Plot ldu re \ol 1\ p 421 Ldlcviion 
\ ol XII pp 71 72 

(a) Cluldren Act 19W8 (8 Edw 7 c 67) s 60 

(b) Ibid see the Piobatiou of Oftenders Act 1907 (7 Ldw 7 c 17) 
especially ibid s 3 (2) 

(c) Summary Turisdirtion Act 1879 (42 & 43 Vict < 40) s 49 The 
justices are entitled to lake evidence at the hearing as to the of a person 
who might be under the age of sixteen and if upon the evidence the person 
appears to them to be over the age of sixteen he is deprived of the benefit 
of the provisions of the Childieu Act in favour of j^oung poisons (Children 
Act 1908 (8 Ldw 7 c 67) s 123 (1) ) 

(d) Summary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 12 

(e) See p 681 mie ihis is so even where the defendant has con 
Bcnted to the caeebe^g dealt with summanly and evidence has been given 
by him on that understanding without receiving the caution (see title 
Criminal Law and PROfrouRE Vol IX p 316) required by the 
Indictable Offenoes Act 1848 (II & 12 Vict c 42). s 16 (A V B^TtfordshiT 9 
J^8hees {19113 1 K » m) 



Part VII —Indictable and Sitmmart offlnce^ 

a fine not exceeding £20 {f) A person who is found guilty by the 
justices after consenting to be dealt with summarily has no right of 
appeal to quarter sessions {q) ^ 

1218 The right to deal summaiil^ yith offences against 
piopeity IS limited to cases wheie the juopeity concerned in the 
opinion of the justices before whom the chaige is bi ought doLs not 
exceed £2 (h) 

The offences whidi be summaiil) dt ilt with aie — 

(1) Simple laicenv (/) 

(2) Offences declaicd by anj Act foi the time bcm^, in,foicc to 
be punishable as simple larceny {k) 

(i) Laicen’v fiom or stcalin^ horn iht 2 ^cison (0 

( i) Laiceny as a clerk or servant (///) 

(5) hiding abetting consulting oi piocuiing the eoumnssion of 
any ot the above offences {n) 

(b) Attempting to commit an^ of the abo\c offences (o) 

(7) mbezzleraent by a cleik or &ei\ uit (p) 

(8) Leceiving btolen goods {q) 

(^1) Obtaining or attempting to obtain by any false jnetence from 
an> pel on any chittel monc’v oi valuable secuiity with intent to 
defiaud (?) 

(10) The ofleiice of uni iwfulh and maliciously setting lire to any 
pait ol any wood cojDpice or jdintition of tiees oi to inv heath 
gorbe fiii/e or fein (s) 

(11) Offences within the scojie of the Inebiiites Act 1898(0 


(/) ^iimm iry Turisdiction Act 18/0 (42 & 43 \ut c 40) s 12 
{q) li \ London J usiices Lx parte Lamhett [1892J 1 Q L bbi A v 
JJiJ iiuon Lx parte Davis [1910] 1 K B 409 

(h) ^eo tlio Sumrii iiy Jurisdiction A<t 1879 (42 43 \ict c 49) 

Sched I (oU2 Nummary Tuiisdiction Act 18)9 (62 Su 03 Vk t c 2-), 
Schedule and as to such oflences general!} feco title Lpiminai Lvw and 
1 1 ocEDURL A ol IX pp 627 et seq 

(0 feiimmaij Juiisdiction \it 1879 (4- A, 43 Vict c 49) sdud 1 
(ol 2 
(^) Ibid 

(l) Ibid 

(m) Ibid 

(n) Ibid 

(o) Ibid In this case the limitation in repaid to the value of the pro 
p( rty IS omittc d 

(p) Summary Junsdiction Act 1879 (42 A, 43 "Vict c 49) Sched I 
col 2 As to f mbe/zkment see title Criminal Law and Procldurl 
\ ol I\ pp boO €t stq 

{q) bummary luiitsdiction Act 1879 (42 A; 43 Yict o 40) This include 
the commission of any of the olTencos lelatmg to property specihed in the 
Larceny Act 1861 (24 A 26 Vict c 96) ss 91 95 see 1j U Criminal Law 
AND Procedurf \ ol I\ pp 676 et seq 

(r) Summary Jurisdiction Act 1899 (62 A 63 Vut c 22) Schedule 
I arceny Act 1861 (24 A 25 Vict c 96) s 88 see title Criminal Law 
and Procedure Vol I\ pp 690 et seq 

(«) Summary Jurihdiction Act 189^ (62 A 63 Vict c 22) Schedule 
The offence is created by the Mahcious Damage Act 1861 (24 A 25 Viot 
c 97) B 16 

(t) Inebnates Act 1898 (61 A 62 Vict e 60) s 2 The offences to 
which this pioyision relates are set out in tbtd Sched 1 
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COtotnitted by a habitual drunkard (tt) who has been flUMniarily 
convicted of any such offence at least three times in the preceding 
twelve months (v) , 

(12) Committing an indecent assault upon a person, whether male 
or female who in the opinion of the justices is under the age of 
sixteen yeais (a) 

1219 Adult persons who plead guilty to any of the above 
offences with the exception of the last two may be dealt with 
sumrnuily by the justices before whom they are brought with 
out any limitation in the case of offences connected with property, 
of the value of the piopeity concerned (i) The justices may at 
an} time during the hearing of the case ask the peison charged 
with any such offence whether he pleads guilt} but before doing 
so they must have become satisfied that the evidence is suflicient 
to put him upon trial for the offence with which he is chaiged and 
that the case is one which may properly be dealt with summarily 
having regaid to his character and antecedents the natuie of 
the offence, and the circumstances geneially (c) 

They must also have caused the chaige to be reduced to writing 
and lead to the person charged, and must explain to him that he is 
not obliged to plead or to answer but that if ho pleads guilty he 
will be dealt with summarily and if he does not plead or pleads not 
guilty he will be dealt with m the usual couise by being committed 
foi trial (d) 

They must also wain the person charged that he is not obliged 
to say anything but that whateyer he says will be taken down in 
writing and may be giyen in evidence against him upon Ins trial 
and they are to give him clearly to understand that he has nothing 
to hope fiom any piomise of favour and nothing to fear fioiu any 
till eat, which may have been held out to him to induce him to m il e 
any admission oi confession of Ins guilt but that whatevei he then 
says IS liable to be used m evidence against him on his trial 
notwithstanding any such piomise or thieat(c) 

1220 If the person charged in leply to the justices question 
pleads guilty the justices must thereupon cause the plea of guilty 
to be entered and sentence him to be imprisoned with or without 


(u) For defimtioii see title Ckiminal Law and Pboceduke Vol IX 
p 417 note (p) and generally see ib%d pp 417 418 title Intoxicaxinq 
Liquobs Vol XVIII pp 169 et seq 

(v) Inebriates Act 1898 (61 & 62 Yict c 60) s 2 The offences to which 
this provision relates are set out m ibtd Sched I 

[а) Ohiidren Act 1908 (8 Edw 7 c 67) Sched II For this offence 

the term of imprisonment which may be awarded by the court is extended 
to SIX months {ibid s 128) ^ 

(б) Summary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 13 (1) 
The offences are to be found set out midid Sched 1 col 1 seep 583 ante 

(c) Sapamary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 13(1) 

(d) Ibid s 13 (2) If they think it desirable they are to explain the 

meanmg of being deidt with summanly or m the usual course 
and to state the assises or sessions as the case may be^ at which the case 
will be tried if by a jury {tb%d ) * 

(e) ibid 
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hard labour for any term not exceeding eix months (/) If he 
does not plead guilty, his ipswer if any, is to be taken down in 
writing read over to him, and signed by one of the justices 
constituting the court (g) It is then to be kept with the deposi 
tions of the witnesses and transmitted with them to the proper 
oflicer of the court by whom the case is to be tried (7i) At the 
trial it ma} if necessary, be given in evidence against him without 
fiirthei proof, unless it is shown that the justice purpoiting to have 
signed it did not in fact do 8o(0 

1221 The justice before whom any person charged with an 
indictable offence that may be dealt with summarily is brought may 
adjourn the case and remand him from time to time either before 
or duimg the hearing of the case for the purpose of ascertaining 
whether it is expedient to deal with the case summarily {k') or if at 
the time of the chaige the justices before whom the prisoner 
chaiged is brought do not constitute a petty sessional court they 
ma\ adjourn tlie case and remand him until the next piacticable 
Bitting of a petty sessional couit (/) 

1222 The lule with regard to piocedure in indictable cases that 
may be dealt with summarily is that the pioceduie in indictable 
cases IS to be followed until the justices ha\e assumed the power to 
deal summaiily with the matter and after that the procedure m 
summary jurisdiction (in) The evidence of witnesses taken befoie 
the justices assumed such power need not be taken again but 
any witness may at the defendants request be recalled for cioss 
examination (n) 

If the defendant is convicted the effect of the conviction is 
the same as if it had taken place on indictment (o) and the 
petty sessional court have the same power to make an order for the 
restitution of property that any couit would have had if the case had 


(j) Summary Jurisdiction Act 1879 (42 A 43 Viot c 49) s 13 (1) 
ig) Ibid 8 13 (3) 

{h) Ibid Indictable Offences Act 1848 (11 A 12 ^ ict c 42) s 20 
ere title Criminal Law AND Procedure Vol IX p 321 
(t) Summary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 13 (3) 

(A) Ibid 8 24(1) (a) The mode of exercising the power of remand 
16 the same as that exercised by justices m the hearmg of inquiries into 
indictable offences (t2>u2 s 24 (2) Indictable Oflences Act 1848 (11 A 
12 Vict 0 42) B 21) see title CriMiNAL Law AND Procedure Vol IX, 
p 119 

{ 1 ) Summary Jurisdiction Alt 1879 (42 A 43 \ict c 49) s 24 (1) (b) 
Such cases cannot be dealt with summarily except by a petty sessional 
, court {tbtd s 20 (8)) see p 565 ante In this ease the time during 
which the person chaiged may be remanded is not limited to eight days 
(Summary Jurisdiction Act 1879 (42 & 43 Vict o 49) s 24(2)) but 
advantage cannot be taken of this provision in oases where the consent 
of the person charged or his parent or guardian is required until such 
consent is given see tind s 27 (1) as to procedure m mdictable cases, 
see title Criminal Law AND Procedure Vol IX pp ZWetaeq 

im) Summary .Jurisdiction Act 1879 (42 A 43 Vict c 49), s 27 (1) 

in) Ibid B 27 (2) 

(a) Ibid B 27 (3) But justices may not give the option ol a fine to 
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gone for trial (p) Ihe conviction must contain a stitomcnt of the 
|)lei of guilty or of the consent of the 'endant (oi hib paient or 
guaulun) to the case being deilt vMth Summaiilv {q) 

If the information on ^hichtho defendant is chaigtd is dismissed, 
the dismissal is of the same effect as the acquittal ^Aould ha\c been 
had the case been liied upon indictment (? ) The defend mi is 
entitled to demand i cdpj of the ordei of dismiss il ceitificd b> tlie 
court or U\o of the justices constituting it(s) 

Ihe conaiction oi older of dismissal togethei A\ith the m positions 
of ^\ltnea6es and the stiteimnt if an’v made b\ the defendant aie 
to be tiansmitted to tin cleik of the peace and filed b} him {t) 

1223 The justices ma-v oidei diiecfc payment out of the counts 
01 boioughfund of the costs of the prosecution o; defence oi both in 
ic(oidance '^ith the scale appio\ed b\ the Secietai\ of State (a) 

1224 B'v st tufce ( itam sptcial ofieiK f s are madt tiiilde sum 
manh oi ipon indi(tmeut it tlu oj)tion of the piosfcution 

Such iR tlif mil Jii^ of a fils< cl inn to i)i\ oi ixnsion !>> a st i 
111 mm the io\al naw oi the pcisonation of i sc iman foi the 
])ui pose cf making such claim (//) the like offences m Hit cise ot 
]x 1 sous SCI V mg 111 the aiiin (c) or oihti defensnt foiees of the 
Cio\>n(c/) 01 111 the cise ot a mtmbci of a pulitt foicc (0 mis 
appiopii ition ot th(^ funds of i ti ide union ( / ) oi mdiistii il oi j)io\i 
dent societj {cf) putting mjuiious mattei into post boxes oi sending 


Til ollondci and it i donbHul the 1 rob itioii of Oflcndoib Act 

1 ih {i Ld^^ 7 i li) ipplit s to the e casts 
ip) Sumiiidiy hnisdution Act 1870 (42 43 Vitt t 49) B 27 (3) 

p 60b pot and title (HiMih\L I A^D Irocidukf \ol I\ 

pp 440 684 b8u 702 

{q) bumman Tuiisdiction Act 1879 (42 A 43\ict c 40) s 27 (5) 

(?) Ihid R 27 (4) and see title C KIMl^AI I aw and Pkoudlrf 
\ ol 1\ p 374 

(s) Summar\ Turisdiction \ct 1870 (42 A 43 A ict c 40) r 27(4) see 

Summary Jiiri diction Act 1848 (11 V 1- \ict < 4:>) 14 ind p bOl 

po^f 

(t) bummaiy Juiisdution Act 1870 (42 A 4^ \i(1 ( 41) s 27 (b) 

6PC Sum maiy Jurisdiction Act 1848 (11 A12\ict i 43) 14 

(a) Lobts m Criminal Cases Act 1908 (SEdw 7 c lo) s 1 see geneially 
title Criminal Law and Procedure Vol I\ pp 44 d et seq This 
pi 0 vision replace^* the bummary Jurisdiction Act 1879 (42 dc 43 Vxet 
c 49) s 28 ( xcept iii so far as the lattoi has been ipplied by other Acts 
eg tilt Inebrnits 'Vet 1S09 (62 A. 63 ^ u t c 3u) s 1 (( osts m Ltmniul 
(. ises Act 190S (S 1 dy 7 c 16) Stliedule) As to tht county and 
borough funds see title I o< ai Cov>RNMEnt pp 310 mile 

(b) Admiralty Powers ck Act 1866 (28 A, 29 Aict c 124) ss 0 8 
The summaiy niiisdiction in ly be excicised by a single justice (thid ) 
see generaJly title Box ai 1 oi ci s 

(c) Arm> Act 18S1 (44 A 4j Vict c 58) s 142 see title Hot ALP oiiCFs 
(rf) Pensions and leomanry Pay Act 1884 (47 A 48 Vict c 66) s 3 

see title Royal J opces 

(e) Police Act 1890 (53 A j 4 Vict c 46) s 0 see title Pot tci 
if) Trade Union Act 1871 (34 A 35 'Viot c 31) s 12 see title Iradb 
AND Iradp Unions 

(g) Industrial and Proviuenl Societies Act 1893 (56 St 57 Vict c 39) 
s 64 see title Industsual Promdent and Similar feociBTiLS, Vol XVII, 
p 39 
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Or attempting to send such inattei by post (h) and offences under 
the Mei chant Shipping Act, 1894, declaied by that Act to be 
misdemeanours (i) , 

Sect 3 — Summary Offences 1 1 table upon Indictment 
Sub Seci 1 — After a Previous ConitcUon 

1225 Certain offences which aie ordmaiily dealt ^Mtli summaiily 
aie in the case of a second or third offence made punisluable on 
indictment 

An alleged offendei who has been once pievioubl> convicted of 
any of the following offences is to be tiifed upon indictment - the 
stealing of deer iii an umnclosf d pait of a forest (^) the stealing of 
dogs (/) the possession of stolen dogs (m) the stealing of fiuit or 
vegetables fiom a gaiden {n) malicious damage to fruit or ^tgetables 
in a garden (o) offences xgainst the icts i elating to the manuf ictuie 
of hats {p) 

An alleged offender ^\ho has been t\\ ice previously convicted of 
any of the following offences is to be tried upon indictment —the 
stealing of or malicious damage to growing tiees((2') night poich 
ing {a) diso])ediencc by overseeis to the lules made by the Locil 
(Tovernment Board (h) offences by masteis undei the Truck 
Acts (() 

(h) Post 01!i( e Act 1908 (8 Edw 7 c 48) ss 61 — 63 see title Post 
OfficIj 

(i) Merchant Shipping Act 1894 (57 & 58 Vic t c 60) s 080 (1) see 
title SniPiiNG AND Kamgaiion 

(/ ) Larceny Vet 1801 (24 V, 25 Vict c 90) s 12 Such a second offence 
IS felony see title Animals Vol I p 371 

( l ) I arceriy Act 1861 (24 25 \ict c 96) s 18 see title Ammals 

Vol I p 405 

(m) Larceity Act 1861 (24 & 25 Viot c 90) s 19 see title Animal^ 
Vol I p 405 

(a) Larceny Act 1861 (24 A. 2 j Vict c 96) s 36 Such a second offence 
IS a felony (see title Criminal Law and Proced UR t Vol IV p 638) 
and 18 punishable os m the case of simple larceny (see ibid p 627) and 
therefoie if the alleged offender is an adult and pleads guilty or if the 
property is of value not exceeding £2 and being an adult he gives his con 
sent he may be dealt with summaiily (Summary Jurisdiction Act 1879 (42 
& 41 Vict c 49) behed I ) see pp 583 584 ante 

(o) Malicious Damage Act 1861 (24 Si 25 Vict c 97) s 23 Such a 
second offence is a felony see generilly title Criminal Law and Pro 
CEDURE Vol IX p 783 

(p) Fiauds by Woikmen Act 1748 (22 Geo 2 c 27) s 2 Frauds by 
Workmen Act 1777 (17 Geo 3 c 56) ss 5 6 9 see title Irade and 
iRADt Unions 

(q) Larceny Act 1861 (24 & 25 Vict c 96) s 33 Malicious Dami^e 
Act 1801 (24 & 25 Vict o 97) s 22 The former offence is a felony the 
latter a misdemeanour see title Crimin al Law and Procedure Vol I\ 
pp 638 782 

(a) Night Poaching Act 1828 (9 Geo 4 o 69) s 1 see title Game 
V ol XV pp 233 et seq 

(h) Poor Law Amendment Act 1834 (4 dc 5 Will 4 c 76) s 98 see 
title Poor Law 

(c) Truck Aci 1831 (1 & 2 Will 4 c 37) ss 1 — 3 9 Truck Amendment 
Act 1887 (60 & 51 Viot c 46) ss 3 6—9 11 Truck Act 1896 (69 & 60 
Yiot c 44) s 4 see title Factories and Shops Vol XIV » p 518 
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liiSd tn somd cases (<t2), where an offence is stated to te a mis 
demeanour the right to try the cdse upon indictment is expressly 
saved by statute ^ but the saving would appear to be supeiflnous as 
the right to try an offence upon indictment if ever esiiablished, is 
not lost by the provision of a summary remedy which is not 
expibbhly stated to be ifi substitution foi it (e) 

In the case of offences by railway seivants against the Bail 
way Regulation Acts ( f) the justice before whom the alleged offendtr 
IS brought may eithei deal with him summarily oi con mit him 
for tiial at quirtei sebsionb (/) A justice may also commit any 
person convicted befoie him as an incorrigible rogue to quarter 
bCbsions, when the justices in sessions may fuitliei iinpiison 
him (g) 

Stci 4 — Jliffht of AlcusccI to Ittal hy Jury 

1227 In the case of eveiy offence, other than assault the accused 
IS entitled to claim to be tried by a jury if the punishment to which 
he would be liable on conviction is a teim of impiisonment exceed 
mg three months in duration (/<) The claim must however be 
made by the accused on his appealing befoie the justice and before 
the chaige is gone into (?) 

It is the duty of the justices constituting the couit in the case of 
e\ery oflence to which the piovisioii applies to infoim (/ ) the accused 


{d) See foi example the Tramways Act 1870 (33 & 34 Vict c 78) s 50 
title Tramways and I igut Railways and the Sale of hood and 
Act 1876 (38 A. 39\ict c 63) ss 3 4 title Food and Drugs Vol X\ 
p 33 

(«) See p 679 ante I he mere classification of an offence as a mis 
demeanour in the statute creating the offence is sufficient to establish the 
right to try it upon indictment e\ en though i summary lernedy is provided 
ihus under the Dentists Act 1878 (41 & 42 Vict c 33) and the \ etcrinaiy 
burgeons let 1881 (44 & 45 Vict c 62) false representation that a 
person is duly qualified and falsification of the le^^ister are offences that 
aie triable summarily under the Act or upon indictment see title 
Medicine and Pharmacy 

(/) Railway Regulation Acts 1840 (3 & 4 Vict c 97) and 1842 (5 & 6 
Vict o 66) 

(9) Vagrancy Act 1824 (5 ( eo 4 c 83) s 5 Idle and disorderly 
persons who have been twice previously convicted as such may be kept m 
prison until quarter sessions and further imprisoned by the justices in 
sessions (%hid ss 5 10) Tins provision is not apphcable to women {ibid 
B 10) As to vagrancy see further titles Criminal Law and Procedure 
\ol IX pp 608 637 602 Poor Law 
(A) Summary Juiisdiction Act 1879 (42 & 43 Vict c 49) s 17 (1) 
\agrancy Act 1824 (5 Geo 4 c 83) The provision is limited to cases 
where the actual sentence is for a term of imprisonment exceeding three 
months, and does not apply to cases where such a term could be given 
lu default of payment of a fine (Gaile v Elktngion (1892) 67 L T 
3/4) nor to cases where at the expiration of the onnnal sentence the 
accused would be hahle to further imprisonment m default of finding 
securities for his not so offendmg again {WiMtams v Wynne (1886) 67 
L J (M c ) 30) * 

(t) Summary Jurisdiction Act 1879 (42 & 43 Vict o 49), s 17(1) 

(A) ibid , 8 17 (8).. 
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of this rights and to inquire whetbor he desires to daim it before the 
charge is gone into (1) 

1228 If the accused is a child, the justices must ascertain whether 
his parent or guardian is piesent, and if so whether he desiies to 
claim the right on behalf of the accused (m) Ihe attend nice of the 
paient oi guardian may be required foi this puipose (n) but if he 
does not attend the justices are entitlal to deal with the case 
faummanlj {o) 

1229 After the accused has claimed his iij^ht to be tiied by a 
juiy the proceedings beloie the justices aic mall rcspects^the same 
as if the accused weie charged with an indictable offence (/>) and 
this applies to the provision of the costs of the proceedings (q) 

Part VIII — Procedure under Summary 
Jurisdiction 

Sect 1 — In Oeneud 

1230 The judiaal powers of justices sitting in petty sessions or 
as a court ot summary jurisdiction are the cu liion of statute (;) 

he Acts of Parliament which confer the poweib in \ei\ numerous 
and dc xl with a great vaiiety of subjects with the lesult tint thcie 
aic peculiarities of procedure incidental to some of them but 
the mode in which the powers conferred by them aie exercised 
and the procedure gcneially governing then exeicise aie prescribed 
by the bummaiy Jurisdiction Acts (a) 

Sect 2 — Infounation and Complatnt 

1231 Proceedings before justices sitting in petty sess ons oi as a 
court of summary juiisdiction aie begun by an information oj: 
comphmt (h) Ihe distinction in summaiy jurisdiction pioceduie 

(l) Summary Jurisdiction Act 1879 (42 & "Vict c 49) s 17 (2) If 
liowcvei the fact of a previous conviction which would render the de/en 
dant hdble to more than three months imprisonment for the offence charged 
lb made known to the justices at any time before sentence they may not 
deal with the matter as a first offence but must give him the option of 
Inal by jury (2? v Beesby [1909] 1 K B 849) but see B v Fowler {lSd6) 
64L J (M c ) 9 and compare 2?ai/«r V Arnold [1911] 2 K B 120 

(m) Ibid s 17 (3) 

(n) Children Act 1908 (8 Edw 7 c 67) B 98» and see title Infants 
AND Children Vol X\II pp LOO 107 

(o) Summary Jurisdiction Act 18 1 9 (42 & 43 Viet c 49) s 17 (3) 

(p) Ibid B x7 (1) 

(q) Costs in Criminal Cases Act 1908 (8 Edw 7 c 15) s 9 (1) see 
title Criminal Law and Procedure Vol IX pp 445 et seq 

(r) Kvtchenv iSAam (1837) 6 Ad & El 729* compare 6 v TrvmbU 
(1872) L R 7 Q B 416 Johnson v Colman (1875) L R 10 Q B 544 
As to the distinction between petty sessions and courts of summary 
jurisdiction seep 565 ante 

(a) These Acts are deffned as meaning the Summary Jurisdiction Act 
1848 (11 & 12 Vict c 43) and the Summary Junsdiction Act 1879(42 jk 43 
Vict c 49) and any Act past or future amending those Acts or either of 
them (Int^retation Act, 1889 (52 ds 53 Vict c 63) s 13 (7), (JO) ) 

(5) Summary Jurisdiction Act 1848 (11 & 12 \ict c 43)« S 1 That 
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between an infonnalion and a cojnplaintis that anmfonnation ibiaid 
where the person chiiged has committed, oi is alleged to have com 
mitted, an oflence for which he is, hible by la* upon a suumiary 
conviction to be impiisoned oi fined oi othei wise punished while a 
complaint is made vvbeie the peison in legard to whom it is made is 
liable or alleged to be liable to hvve an ordei made upo i him either 
to pay money or to do an act which he has refused or neglected to 
do contiaiy to law (<) 

1232 An mfoiiii ition need not be laid upon oath (d) noi c\en in 
Milting unless the stitute iindii mIiicIi it is laid so leqiiiies (O 
It IS hoVcver custom ii\ ind idvisabk foi in infoiniition to be in 
writin^, (/) and wlicie it is dcsiitd tbit the justices sliould issue a 
Miiidiit the iiifoiinition must bt liid ujion oath oi aftiiniatiou ((f) 

A complaint need not be midt on oath (h) nor in wilting (i) but 
if tlib summons is luJ by the justices ujion it is disobeyed the 
nntU^ of complaint must be substanliattil upon oath before a 
wan int will be issuud ( /) 

1233 In ibt gi( it m ijoiit\ of c ists an> person (/) wbclbci intci 
csttd oi not 111 1 \ y t IS intoim ml oi compl un int but the light to do 
so IS leseiied in son ( instances by statute to an agi^ucaed peison (1) 

wlncli maiks the bi ginning or institution ot proceedings is not the 
issue ot i bumnions or waiiint but the 1 lying or mat iii^ ot an mtorma 
tioii or (omplunt (Lwoks y Lag hau [1004] 2KB /98) 

(0) bummaij Jurisdiction Vet 184S (11 iSc. 12) A ict ( 43) b 1 

conipirc hi Dillon (ISoO) 11 I Cl B 232 jiti IIa^is J at p 2JS 
JJie dctcinnnation ot in iiifoiniitioii m\ol\ts the luiiMetioii oi accpnttal 
of the person eh ii td 7 he determination of a eompJimt involves an 

oidei ot tlie juslues upon the defendant or an oidti dismissing the eoni 
plaint eoinjiaic tin temns given m the sehidule to the Summiiy 
Jun diction Kules 1886 (bt it li Ac 0 Rev Vol \I Summary 1 loeee el 
mgs ] ngland pp 1 at seq ) 

(fi) Summary Jurisdiction \< t 1848 (11 & 12 \ let c 43) 8 10 
(e) 1 V Millaid (18oi) 22 L J (m c ) 108 C C R see J asUn v 
Carew (1826) 3 B C 649 

(/) Although the Summaiy Jurisdiction Acts do not e presslv require 
writing the provisions with regard to variance (see p 692 post) appear to 
contemplate it and jubtices not uncoiii monJy require it In the case of a 
summons (see p 593 post) applied xor by the pohee justices otten it quire 
an mfoimatioii in wilting unless it is laid by the coubtahle who applies 
for the summons 

(q) Summarv Jurisdiction Act 1848 (11 A 12 Vict c 43) s 10 
(h) Ibid s 10 
(t) Ihul s 8 
(7) Jhid B 2 

(/ ) The mfoimation should as a rule be laid by the party applying 
ior the summon^ as to the bumnions see p 693 post 

(1) Ihus informations chaigmg common assault must be laid by or on 
behalf of the party aggiievcd (Offences against the Person Act 1861 
(24 & 25 Vict c 100) s 42) Proceedings for the recov ery of penalties 
under the Pnbhc Health Act 18'’6 (38 A 39 Vict c«56) can only be begun 
by a party agmeved or the local authority concerned unless the consent 
m wnting ot the Attorney General is first obtained see Dodd v Pearson 
[1911] 2, K B 383 Proceedings against the owner or agent of a mine 
can only be begun by an m«spectoi of mines except with the consent of a 
Secretary of State and sec K v Bates [1911] 1 K B 964 Proceedings 
undei the Dangerous Performances Acts 1879 and 1897 (42 d&43 Vict c 34 
60 & 61 Viot c 62)* and the Sunday Observance Act 1677 (29Cai 2 c 7) 
Sunday Observance Prosecution Act 1371 (34 3u Vict o 87) reqmie 
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and a corporation cannot, unless authorised by tbe terms of the 
btatute act as a common mfoimer (in) 

Ihe information oi complaint may be hid or made by the 
informant or complainant in person, or In his counsel or solicitor 
or other person authorised in that behalf (n) 

1234 Except in those instances in ■which a special limit of time is 
jiiesciibed by the statute undei which the pioceedingsaie taken the 
time 'Within which an information must be laid ora comjilnnt made 
1 si\ months fiom the time when the suhjei t m ittoi of the 
j'roceedmgs aiose («) • 

till consent of the chief of polite oi in the latter case that of two justitts 

(Ml) Teonnids bhoieditch Guaidians v Franl lin 3 C P D 

377 see title CoKPORvriONS Vol VIII p 3>7 

(n) humnnry Jurisdiction Act 1848 (11 ^ 12 \ict c 4>) s 10 

(o) Ihui 8 11 riie limitation docs not howevei apply to ( ontminnc: 

offences Higqina v Noithwich Union Onaidiam (1870) 22 I A7j-. 
(smoke mils nice) Ulverstone Union Gum dians y I ml (1889) i5 T I 629 
(liability for m untenance of bistard children) B v ( atholir J ife and Fiie 
Asfimance and Annuity In8tifutwn{lSSi) 48 L T 675 (failure on pirt of i 
company to make st itiitoiy returns) Chepstoit I ledric Light and 1 on er< o 
V ( hepbion Gas and Col e ( on^unier^ Co [190 aJI K B 198 (corape ns Uion 
undei piivate Act) Iho hmitation does ho^\e\er apply in such eiscs 
is the following — h v } oiU mouth Jubtices |1892] 1 Q L 491 (\arcin'i 
lion Older) Moiant v TenyZor (1876) 1 I \ D 188 (oidir for demolition 
of a building under a private Act) Hull v London ( ounty Conn il 
[1901] 1KB 580 (pioiertiou on building contrai'v to flu I ondon Buildin^ 
\((8) Under the bummary Jiiiisdiction (Mamed Women) Act 1S9) 
(j8 ^ 59 \iot c 39) the limitation hiS been held to apply in ciscs 
where cruelty is charged (Llhs v I Ihs [1896J P 2.^1) but not ^^}ulc tbe 
char^^e is desertion (Hemd v Heard [1896] P 188) The time of limit ifioii 
also apphes to pioeeedmgs for the recovery of civil debts see eg 
Maclie V Fox (1911) 75 J P 470 It begins to run from the time 
of the offence or in the case of a complaint from the time when 
the cause of fomplaint is complete {Coibett v Badgei [1901] 2 K 1> 
278 see Labalmondiete v Addison (1858) II & E 41 Maytr v 
Harding (1867) 17 L 1 140) Where the cause of complaint is non 
payment of money due and the cau'se of complaint is completf a 
fresh demxnd will not levive the right to take prrce^diugs (ITarpm \ 
'^yl PS (188u) 49 T 1 148) In the rase of an ottoi. e the day on uIjk ’i 

it 18 committed is excluded in computing the tune limit (/ adchlJi \ 
Baiiholomew [1892] 1 Q B 161) and see title Time Proceedings under 
the Adulteration of beeds Act 1869 (32 A 33 Vict c 112) must be begun 
in twenty one days {ibid s 7) under the Cruelty to Ammals Act 1849 
(12 & 13 \ let e 9*^) within one month {ibid s 14) under the Sale tf 
1 ood and Drugs Act Amendment Act 1879 (42 A 43 Vict c 30) within 
twenty eight days in the case of perishable articfes (xbid s 10) undtr 
tbe Breaa Act 1836 (6 7 Will 4 c 37) within forty eight hours or 

longer as the justo s may think ht {ibid s 31 ) under the Grame Act 1 831 
(1 £ 2 Will 4 c 32) vi^itlim throe months (f6«i s 41) under the Mer 
chandise Marks Aet 18S7 (50 & 51 Vict c 28) within three years after 
commission of the offence or one year of its discovery by the prosecutor 
{ibid s 16) under the Special Constables Act 1831 (1 A 2 Will 4 c 41) 
fl lo and the County Police Act 1839 (2 & 3 Vict c 93) for assaults on 
county or special constables or neglect of duty by such constable within 
two months under the Vaocinanon Acts 1867 (30 A 31 Vict c 84) and 
1871 (34 & 35 Vict c 98) within twelve months (iftwf s 11)) under the 
Factory and Workshop Act 1901 (1 Edw 7, o 22) within three monUis of 
an offence coming to the knowledge of an ins^iector or two months after an 
inquest held m ration to it but in any case vnthin six months (Factory and 
Workshop Act 1901(1 Edw 7,o 22) s 146) In disputes between employers 
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1235 It must not inolude more than one offence or matter of 
complaint (p), but should it do so the defect, although one of sub 
stance, is not a fatal objection (^) The justices in such a case 
cannot refuse to hear the matter but they should either limit the 
prosecutor to proceeding on one offence or giound of complaint (? ) 
01 after hearing the evidence should determine ^\hlch offence or 
giound of complaint la disclosed (&) 

An information charging the commission of the same offence 
several times on the same occasion (f) and even on a senes of 
occasions (w) is not defective but it will not support moi^^ than one 
conviction (a) 

Two or more persons may be charged in the same mfoimation but 
it is m the discretion of the justices to hear the cases sepaiatel^ (6) 

1236 Provided that proceedings are begun within the required 
time vaiiations between the terms of an information and the 
evidence gi\en in support of it are not material (c) Where theie 
IS such \ariation the lustices before whom the matter is heard may 
cause the mfoimation to be amendesd (J) and if they are of opinion 

and workmen proceedingfl need not be be^un within six months {Charles 
V Plymouth Works (Mortgagees) (1890) 60 L J (m c ) 20) Where a 
statute simpiy pro\i(le8 that the penalties must be lecovered within a 
certain time the words of the piovision must be complied with (2v \ 
(IS5S) 27 1 T (» c ) 278) but where in addition thestdlufo 
piesuibtb observance of the procedure of the Summaiy Jurisdiction Att 
it 18 suflicient if proceedings aie begun within six months (Mori is v 
Duncan [1899] 1 Q B 4) and see also as to friendly societies Mackxe v 
1 ox (1911) 76 J P 470 ( A 

(p) Summary Juiisdiction Act 1848 (11 & 12 'Vict c 43) s 10 seeE v 
( ridland (1857) 7 E B 853 An uncertainty sometimes exists whether 
a particular section of a statute creates one oSence or tw o but it is sub 
nutted that a test may generally be found in the answer to the question 
whether evidence can be given of distinct acts committed bv the peison 
charged constituting two or more offences compaie Milnes v Bale 
Mtlnes V Lea (1875) L R 10 C P 691 per Breit J at p 594 Wheie 
the offence is chaiged m the alternative it is cleai that two offences are 
included as where a tramway company was charged with the emission of 
smoke so as to constitute a ground of complaint to the passengers or the 
puhhc (CoUenllY Letnprtere (1890) 24 Q B 634 see also JS \ Slatei 
Ex paite Bowler (1908) 67 J P 299 E v welU (1904) 68 J P 392) 
But where the information charged the emia|pn of smoke and steam it 
was held that only one offence was committe8«^at;i« y Loach (1886) 51 
J P 118 &ee8mthv Perry [1906] 1KB IK) 

(q) Summary Jurisdiction Act 1848 (11 & limot c 43) s 1 

(r) Bodgeis v EichaMe [1892] 1 Q B 566 

l«) Johnson V Needham [1909] 2 K B 626 Mhey may call upon the 
informant to elect which offence he alleges to havl^tii ( ominitted (thui ) 

(0 E V 8roit (1863) 4 B S 368 seefuitheorcreon 63 J 1 546 - 

(«) Onleyv 6rce(186l) 301 T (m c ) 222 

(a) E V Eawson [1909] 2 K B 748 

(5) E V irvdland{l857) 7 P & B 863 E v TiUleehild (1871) L R 
6 Q B 293 

(^) Summary Jurisdiction Act 1848 (11 & 12 Vict c 43) s 9 Siinilox 
pro vistoii IS not m the case of complaints which unlike mformations 

are not commonly set out m wnting 

(d) Tims where hi a dispute between employer and workman the em 
ployci IS wrongly described (R hiUle y FranhHnd (1862^ 2 B & S 49) 
or where own^hip of pioperty is incorrectly stated (Balph v Burrell 
82 L 7 8i8) or the date of an offence wrongly given (Lx^et 
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that defeEtdaat bas been misled or deceived, they may ad]oum 
the heanng to a future day and at then discretion grant or refuse 
bail to the defendant (e) but vdiere the \anation is such that a 
different offence is disclosed from that charged (/) or that the viong 
person has been chaiged (g) the case must be dismissed 

1237 It IS sufficient to describe any offence in the vorOs of the 
statute or any older bje law regulation or otlier document creating 
it (h) and m such desciiption any exception exemption, pioiiso 
excuse, or qualification contained in the piovision creating the 
offence need not be specified or negatived (t) Wheie the offence is 
created by statute the information should* conclude with the words 

agamst the form of the statute, otherwise it should conclude with 
the words ‘ against the peace etc (i) If the information chaiges 
a person with the commission of an offence foi which he has a light 
to claim to be tned by a jury, the fact that he has already been 
convicted should be stated in the mformation (f) 

Sect 8 — Summons or Wait ant 
Sub Slcjt 1 — Summons 

1238 When an information or complaint is laid or made before 
them, justices have a disci etion m granting or withholding pi ocess ( ?n) 
but the discretion must be deliberately exercised (n) othei w s in 
the event of the niattei being one within then juiisdiction tl ej \ill 
be compelled bj lule to hear and determine it (o) 

If they decide to giant piocess on an information the\ line a 
^urther discietion as to whether they will issue a summons or a 
waiiant (j*) is ^ot usual or advisable to issue a warrant in 

Corporation v Henman (1877) 37 L T 634) the information should be 
amended not dismissed It is expressly provided that m inform itions 
or complaints er the proceedings thereon partners joint tenants parceners 
or tenants in common and the property belongmg to them as such are 
sufficiently described by nammg one of them Ihe works or buildings 
maintained etc at the expense of a locality or the materials foi rcpallln^ 
them may be described as the property of the inhabitants of that Io( alitv 
goods provided for the service of the poor law as the propcity of the 
ovei seers of the poor of thb locality or the guardians of the poor of 
the union concerned mafipnals etc for the repair of highways as the 
property of the surveyor itod the property of commissioners ot sewers 
of any distnct as such in Jf^h case without nammg the persons (bummaiy 
Junsdiction Act 1848 (iff l^ Vict c 43) s 4) 

(e) Ibid s 9 / / • 

If) Martin V Fiidgeof 1 E E 778 Loadmanv Crngg (li^Q 2) 

26 J P 743 B V 33 L T (m i ) 1 ^0 

(n) Oxfod (City) Tmjtway to v Sankey (1800) 54 J P 

J0) Summary Junsoiotion Act 1879 (42 & 43 A icfc c 40) s 19 (1) 

(0 Jhid 8 39 (2) 

(I ) B V Tf (1844) 3 1 T (0 s ) 410 Omission of <he words is not 
however a fatal objection (Summary Jurisdiction Act 1S48 (11 12 Vici 

c 43) s 1) 

(l) See Summary Junsdiotion Act 1879 (42 Sa 43 Vict o 49) s 17 
but see E V Beeaby [1909] 1KB 849 and p 688 ante 

(m) B V Kennedy (1902) 86 L T 763 and see cases cited at p 667* 

(to) B V Adamson 1 Q B D 201 aee p 657 post 

(o) B V Adamson svpra 

(}>) Summary Junsdiction Act» IS48 (11 & 12 Viot c 43) a 2 


Sbot 2 * 

Infomatoiji 
and Com 
plaint 


Description of 
offenoe* 


Discretion of 
justices to 
grant prousa 



594 


Magistrates 


Sect S 

Sammons or 
Warrant 

1< orm and 
contents 


Defects or 
variations 


KfFtPt of 
appeiiau c 


the first instance exce^^t m cases where a summons maj be expected 
to be di&obe}cd (<j) 

1239 The summons must cor tain a short stitement of the matter 
of the information or complaint and must lequire the peison to 
whom it IS addressed to appeal at a time and place named in it 
befoie the ]u tice issuing the wairant or such other justices having 
the same juiisdiction d;s mav be present at such time and place (f ^ 
Tt must be signed by one of the justices who received tnu inform i 
tion or (omplamt (s) 

1240‘ Defects m the summons oi wairanfe oi vatiation between 
the lacts alleged in eithei of them and the evidence is „iven aie not 
objections fatal to the heaiing of the case but where the justices 
le of opinion that the defendant may have been deceived oi misled 
thev ma> in then disciet on adjourn the hearing upon such teims 
s thev think ht and giant oi lefuse bail to the defendant (/) Anv 
ine^ul uity m the foim or service of the summons oi the foim or 
execution r)f the w uraiit is ciiied by the appeal ance of the paitv 
summoned or arrested (a) but this does not ipplv in the case of a 
defendantwho ippears purely foi the purpose ot tiling objection 
lo hu(h in iiiegulaiity (/>) 


StFMce 1241 Ihe summons is seived bv the person to whom it is delivered 

upon the partj to whom it is addiessod either person \11> oi liv 
leiving it VMfch someone foi him at his last oi most usual pi ico of 
diode (c) and the pci son serving it must attend at the time 


((f) E V Staffoid (Borough) Justices (183ii) 5 hiev ^ M (k b ) 94 

0 } lien \ Brahner (188o) 49 J P 227 

(r) Summary Jurisdiction Act 1848 (ll&.12\ict c 43) s I The 
usual piactice is to make the summons returnable on a day when a couit 
of petty sessions is regulaily held 

(s) Summary Jurisdiction Act 1848 (11 & 12 \ict c 43) s 29 see 
^ j90 ante Dixon v WelU (1890) 2^ Q B D 249 A lorra of summons 
IS supplud m the bchedule to the Suramaiy Jurisdiction Rules 1886 (btat 
U VO re\ Vol XI Suniinarv Proceedings England pp Xetseq) see 
r >1 It provides foi a seal hut the absence of a seal even if a df het is 
not a fatal objection to the proceedings (K v C anelt Peqqe Fx puile 
Blown [1911] 1 K B 880» 

(0 Nummary Jurisdiction 4ct 1848 (11 A 12 Virt c 43) ss 1 9 
(o) F V Berry (18o9) 28 L J (m c ) 86 0 C R Eqjinioti \ Pearl 
(18/5) 33 L 1 428 JR v Hughes (lBi9) 4 Q B D 614 0 C R Grayv 

1 u toms Commissioneis (1884) 48 J P 343 

ib) Dixon V Wells (1890) 25 Q B D 249 Pearlcs Cunston and Tee 
Ltd V Rithaidson ri9(te] 1 K B 91 

(o) bumniary Turisdiction Act 1848 (11 A 12 Vict c 43) s 1 The 
puson to whom the summons is delivered is usually a constable or police 
othcci The mode of ser\i<o here prescribed insufficient m all costs 
(\ccpt under statutes passed since the Summaiy Jurisdiction Act iSis 
(11 A 12 Vict 0 43) m which some other mode of service is presenbed 
or m which ^he procedure of the Summary Timsdiotion Act is excluded 
w hen m default of a mode of service bein^ prescribed the service must be 
peisoaal (see btones Justices Manual 43rd ed 929) Ihe defendant s 
1 ist pla'^ of abode means his then piesent place of abode if he has any or 
his last if he has ceased to have any (JR v Lvans and Yale (1850) 191 J 
(M t ) HI per CoiiBRiDGis. J at p 164) Ihe last abode of a defendant 
who ha ceased to reside m 1 ngland but has a place of abode abroad is 
that m the foreign country (f v Farmer [1892] 1 Q B o37 0 A) But 
where a deJenaant has ceowcd to reside m England and there is no 
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and place named in the summons to fi;ive evidence of seivico if ^ 

iequiied((f) If the summons has not been served the justices Summons or 
maj in their discietion issue a secand summons (e) but if it has been Warrant 
served and disobeyed then upon pioof that it was served a reason service and 
able time befoie the time appointed foi the defend int to appeal, non 
tlie> may cause the matter ot the infoimation or complaint to be appearance 
substantiated on oath and issue their warrant (/) foi the aiiest of 
the defendant (^) or proceed to heir and dettimine the niittei of 
the inform ition or complaint to all intents and pu* poses 

as if the defendant had iiiptaied (h) 

1242 No provision exists for the withdrawal of a summons but Witinirawal 
in piaetiee it is not infiequently withdiawn the efleci ban^ to ofbummous 
put an end to the complaint upon which it is founded (0 

evidence th it he has a( quiied a fixed place of abode m a foit i w loimlry 
stivice at his last place ot abode m England is good (B v ]\ ttb [lsJ()] 

I Q B 487 see also Delombte \ Fouquault (1909) 44 L J 203 it has 

been held undei an old statute now repealed that where the suTiiinons is 
left with someone for the defendant it is sufficient to leave x ( opy of the 
summons if the original is shown to him (P v Chandler (1811) 14 List 
26 i) but the nxturc of the summons must be e\ pi lined to the peisoii 
with whom it IS 1( f1 (B \ ^miih (Ihl 6) T R 10 Q B 004) and service 
u]>on a person livin^ in the buildin^, m which there is a shop beloiviu^, to 
the deitndant but in which the defendant does not himself reside is 
insufficient (L v Ldley Lr parte Taylor (1010) 76 J 1 0 1 ) Ici 

cxampl(fl of presciibcd modes of service see titles Bastauuy \ol II 

P 446 ( OMPANTES Vol V P 83 loOD AND DrUCS Vol \V pp 10 

II I Pii-NDLY Societies Vol XV p 191 Other special modes of sc iv ce 
aie prescribed by the Ainiy Act 1S81 (44 & 45 \ ict c 6S) s 14) (J) 

1 mplo^ers uicl Worl men Act 187ij (38 A 39 \ict c 90) s 9 xiid ce 
Tmiiloyeis and Workmen Rules 1880 (Stat RAO Rtv \ oJ \1 
bum m ary Proceedings Fnt,laud p 35) r 2 Distress for Kites Ac t 1S40 
(12 & 13 Vict c 14) s 5 Poor I aw Amendment Act 1868 (31 V; 32 \i(l 
c 122) ss 39 40 As to service under the Pubhc Health (I oiidon) Act 
1891 (64 & 65^Vict c 76) and t e London Building Act 1894 (j7 A o 8 
Vict c ccxm ) see B ^ Mead [lo94] 2 Q B 124 and A v Mend [1898] 

1 Q B 110 

(d) Summary Jurisdiction Act 1848 (11 A 12 Vict c 43) s 1 and see 
as to proof ot serviC/e by declaration the buminaiy Jiinsdietion Act 1879 
(42 & 43 Vict c 49) s 41) 

(e) See Ex parte Fielding {IBQl) 25 J P 759 

(f) As to execution of wairants see title Criminal Law and Procedupe 
Vol IX pp 290 et seq as to backing of wairants see ibid iiid p 664 
ante Ihe provisions of the Indictable Offences Act 1848 (11 So 12 \ict 
0 42) relating to the execution and backing of warrants are incorpoixti d 
into the Summary Jurisdiction Act 1848 (11 A 12 Vict c 43) see ibid s 3 

(gf) Summary Jurisdiction Act 1848 (ll&12Vicr o 43) ss 2 1 3 But 
quasre if there is evidence that th^ defendant could not have received 
notice of the summons If m answer to a summons the dele idant has 
ap]^ared by counsel there is no obhgation on him to appear ])ersonally 
and the justices have no jurisdiction to issue a i^axrant on the ground that 
.he should have appeared himself {B v Thompson [1909] 2 k B 614) 

B V Montgomery Ex parte Long (1910) 74 J P 110 

(h) Summary Jurisdiction Act 1848 (11 A 12 Vict c 43) ss 2 13 
The provision as to reasonable time should be observed by justices m 
order to give the defendant an opportunity of being heard (compare R v 
Stafford (Borough) Justices (1835) 5 Nev AM (k b ) 94) but the justices 
are themselves the judges of what is a reasonable time (Be WilUcms 
(1861) 21 L J (M c)46 By Smith (1876) L R 10 Q B 604 B v 
Cambridgeshire J usiu es (Xf^BO) 44 J P 168) 

(») PiekavamoeY Pwhavance [1901] P 60 
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Sub Sect 2 — Warrant 

1243 The justices tnay also, if the matter of the information Oil 
compJamt is substantiated uponr oath, issue a wait ant author ismg 
the police to arrest the accubed and bring him befoie the court 
to ansv\er the charge (j) 

1244 Where a wan ant has been issued by a justice in the 
Gxeuise of bis judiciafl discretion he appeals to ha\e jiovver to with 
diaw it at an> time befoio its cx(( iition and to be liable to be com 
polled to do so v^here it is clear that the peison against uhom it is 
issued ^has committed no offence (/l) but it would appeal to be 
otheuMse wlieio the issue of a wairant is a puiely ministeiial act (f) 

fepcT 4 — i he Ileal mg 

1246 If the informant or complainant does not appeal upon the 
da> named the case will in the ordinal y course be dismissed (m) but 
the jiistK es have power m then disci ction to adjourn the licai mg to 
some othci day upon such terms as they think ht and in such case 
th( y may in then discretion giant oi lefiise bail to the defendant (n) 

1246 If both parties are present the justices must pirceed 
foillivilh subject to then powers of adjouinmcnt to h( ai and 
detf imine the case (e) 

1247 Both tlu infoimant oi complainant and the dihndint 
m 1 } appeal in pt ison or by then counsel or sohcitoi (p) 

()) As to tlie issiK and mdorsement of wairants see p 504 ante In 
certain cases tin. accused may be arrested without warrant for a lecent 
e\aiiiple see the Fiotectiou of Animals Aet 1911 (1^2 Geo 5 c 27) s 12 
(1) (this Act conub into force on Ist January 1912) see further title 
CRIMINAL Law amj Pbocldurl Vol IX pp 296 et seq and for au 
example of a ease where m a great emergency a Bupeiiutendent of 
police may by w ritten order gi\e a constable an authority similar to u 
justice s warrant see the Official Secrets Act 1911 (1 &.2 Geo 5 c 28) s 9 

(/) 2? V Grossman Ex parte Clietwynd {IdO^) 98 L 1 700 see ‘^toue 8 
Justices Manual (1911) 9J0 

(l) Borons V Lusoomhe (1%^^) 3 Ad FI 689 

(m) Summary Jurisdiction Act 1848 (11 & 12 Vict c 43) s 13 

(a) Ihid But the absence of the informant will not invalidate the 
decision of the justices if the defendant desires the hearirik to procecil 
(Mayv Beeley [1910] 2 K B 722) 

(o) Summary Junsdiotion Act 1848 (11 & 12 Vict c 43) s 13 As to 
the power to adjourn see p 599 post 

{ ()) Summary Jurisdiction Act 1848 (11 & 12 \ict c 43) s 12 see 72 
V Thompson [1909], 2 K B 614 and note (g) p 696 ante AVhere 
A solicitor IS employed ho must be admitted and enrolled and otherwise 
duly qualified to act within the meaning of the Solicitors Act 1843 (0 & 7 
Vict c 73) see tbtd s 3 and title Solicitobs A eohoitor if not 
Authonsed by the defendant cannot bind the defendant by plcaiiing 
guilty on his behalf even where the defendant is an infant and be is 
authorised by the defendant s father (B v Aves B v Same ( J871) 24 
L T 64) The following officials aie specially ^authorised by statute to 
oondnot certain proceedings before justices ^a factory insjecioi with 
the written coiis(U3t of a Secretary of State in matters arising under the 
FaetoiV Acts or in the course of his duty as inspector (Factory and 
Workshop Act 1001 (I Ldw 7 c 22) s 120 see title Factopies and 
‘^nops Vo! XIV * p 630) an officer or person employed or authonsed by 
the Commissionei*s or Solicitor of Inland Bevenue W revenue matters 
^ Inland Rp\e»ne Regulation Act 1890 (63 & 64 "Vict c 21) s 27 
title Revenue) « a cleik or other officer of a board of ^uaidiaus on 



{•aEI VJII — ftiOCEDtTRE UVbte SuMMART iuHISDlCTlOM 

1248 In the ordinary course the hearing will take place on the it 

day named in the summons or upon a day named by the justices, The 
after the defendant is ariested on their warrant notice of which Hearthi! 
day must be given to the informant or complainant (q) Time and 

It must take place in open court (r) before one or more justices, place of 
as the cncumstances may require («) hearing 


1249 The fust step at the heaiing is to state to the defendant rroocJure 
the substance of the infoimation or complaint and ask him if he 

has any cause to show why he should not be convicted or haAfe an 
Older made against him (t) 

1250 The defendant is entitled to prove that he is prote^ ted by Matters cf 
some exemption exception proviso or condition in the statute on defence 
which the infoimation or complaint is framed (a) or to set up a fc>tatutory 
cl urn of right in any case where an interest in leal piopertj is 
involved (6) 

1251 A claim of right if established ousts the juiisdiction of Claim of 
justices altogether (c) If the claim is made bona fide it is not foi 

the justices to inquire into all the cncumstances to see if it is 
impossible (^/), and if upon the consideration of admitted facts it is 
cleir that the law will not admit of the claim their juiisdiction is 
not ousted (^) but if in order to decide whether a legal claim exists 
it is necessary to deteimine some disputed question of fact or if it 
IS not clear that the right claimed is impossible m law, their 
jurisdiction is ousted ( f) 


behalf of the board (Poor Law Amendment Act 1844 (7 &: 8 Viot c 10) ; 
B 68 see title Poor Law) the clerk to any local authority for any lo al 
authonty under the Pubhc Health Act 1875(38 & 39 Vict c 55) s 259 
( see title Public Health and Local Administration ) the clerk to a local 
education authority or a person appointed to carry out the compulsory bye 
laws of a Behoof on behalf of a local education authonty (Elementary Ldu 
cation Act 1870 (33 & 34 Vict c 75) s 85 Elementary I ducation Act 
1876 (39 & 40 Vict o 79) s 38) In proceedings under the Elemenlarv 
I ducation Acts generally any person may appear by any member of 
his family or any other person authonsed by him m that behalf 
title Education Vol XII p 65 An informant or complainant 
whether a pubhc officer or a private person has a right to examine and 
cross examine witnesses although he is not a barrister or sohcitor (Duncan 
V Toms (1887) 56 L J (M c ) 81) but it is not desirable that a police officer 
should conduct a case {Wsbh v CatoMovs (1886) 50 J P 795) and see 
Duncan v Toms supra and titles Police Solicitors 

( q ) Summary Jurisdiction Act 1848 (11 & 12 Vicft c 43) s 13 

(r) Ibid s 12 Open court means a petty sessional court house or an 
occasional court house (Summary Junsdiction Act 1879 (42 & 43 Vict 
0 49) B 20(2)) seepp 665 568 ante 

(s) Summary Junsdiction Act 1848 (11 &; 12 Vict c 43) s 12 see 
p 573 amte and p 600 post 

(f) Summa^ Junsdicfion Act 1848 (11 ds 12 Vict c 43) s 14 
(a) Ibid Dunning v Trainer (1909) 73 J P 400 
(&) B V OndUmd (1857) 7 L & B 853 and see cases cited below 
(c) As to the essentials of such a claim see titles Fisheries Vol XIY , 
p 640^ Game Vol XV p 231 Trespass 

(d\ ScoU V Bann^ (1895) 64 L J (M c ) 200 see also Cioydon Sural 
Jhstttd V Cowley (19()9) 73 J* P 206 
(e) Arnold y Morgan [1911] 2 K B 314,322 

(/) lb%d see also Hudson v MacBae (1863) 4 B & S 586, and, 
l 4 iUier, cases cited m title Gaicb, Vol XV , p 231 
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1252 The defendant inaj also plead autufois com let \g) or aniie/ois 
acquit (li) if the same act of his has alitady been the subject of 
pioceedings (i) but if on the pluvious occasion the information oi 
complaint was dismissed merelv upon a point of form and not 
adjudicated upon the plea will not a\ail (k) 

The plea of autiefois acquit cannot be set up m addition to a plea 
of not guilty (/) 

1253 If the defendant cm show no cause oi no sufhcient esuse 
the justices will foithwith gi\e judgmenL against him actoidingly {a) 
but if he disputes the tiuth of the facts alleged against him the 
justices will proceed to hear the case(/>) 

1254 The justices will hcai the informant or comid unant and 
his witnesses and then the delendant md his witntsses altei which 
the\ will heai any e\idence bi ought bv the infoimant oi com 
plainant in reply if the defendant has examined any witnesses oi 
gi\en all's e\ilence on an’y point othei than his genci al ch uacter {() 
Ihe'v ha\e the same powei as a judge of the High Couit to call oi 
examine witnesses themselves or to allow or disallow questions put 
to 1 witness by or on behalf ol the paities(d) 

1255 All witnesses must be examined upon oath oi aftiimation 
which Ihc justices have full powei to administer (t) Tim atten Juice 
of i reluctant witness ma’\ beseemed by compulsoiy means (/) and 

(if) See tltlf ( RlMINAL Law AND PROerDURE Vol 1\ p 3 Acou 
viclu»n for oticnces punishable summaiily is a bai to piootecliii^s upon 
indictment on the stine Ixcts (i? v Waller (1843) 2 Mood K 44b 
Ji V Miles (1800) 24 Q H 1) 423 ( ( K) but it after a sumniarv ( on 
\i( tion the act of the defendant results iii furthci const queue cs calling for 
a more serious charge the summary conviction is no bar to such a charge 
being bi ought (h v ¥oms (1867) I K 1 C C 11 90 A \ Intel (IS\)0) 

17 ( ox C C ’25) 

(/i) See title Cumin AL I AW and Iroceduil Ao 11\ p*’j6 E v 

I Iringion (1861) 1 B &; S 688 If an information is disnftssed by justices 
w ho are equally divided the dismissal is a bai to a fresh information on 
the same ficts (hinms \ Graves (1898) 67 L I (Q B ) 683) As to the 
ceitificate of dismissal seep 601 post 

(i) Ihe test is whether the same evidence would be requiied on both 
occasions If fresh evidence is adduced and the chirge is diflerent thcio 

18 no bar (Bollard v Spnng (1887) 51 J P 501) and see title Lstoipll 
V ol XIII pp 366 357 In bastardy matters which are outside the 
opeiations of the Summary Jurisdiction Acts a further summons on the 
same facts may he granted see title Bastardy Vol II p 445 

(k) B V Bidaway (1822) 6 B & Aid 627 E v Hainngton (1864) 
28 J P 485 bo tdo where an information was laid by a person not 
entitled to lay it and dismissed it was held no bar to an information 
subsequently laid by a qualified person (Foster v Hull (I860; 20 L T 482) 

(l) M V (1911) 27 1 L R 576 CCA see fuitiicr hereon R v 

^Norton (Stephen) (1910) 46 L J 581 

(a) Summary Jurisdiction Act 1848 (11 12 Vict c 43) s 14 

(b) Ihtd 

(<*) Ihtd but they need not hear evidence which in their discretion 
they regard as immatenal (K v Kmqht (1897) 41 Sol Jo 276) 

(d) Compare OouUon v Jhshoronqh^ [1894] 2 Q B 316 C A and see 
Stone 8 Justices Manual 1911 p 032 title Evidence Vol XIII p 699 

(e) Summaiy Junsdiction Act 1848 (1 1 & 12 Vict o 43J s 16 As to 
the power of a justice to direct a prosecution for penury see Perjury 
Act 1911 (1 & 2 Geo 5 c 6) s 9 (1) (this Act comes mto force on 
Jat January 1912) 

if) Summary Jurisdiction Act 1848 (11 & 12 Vict o 43) a 7 A 
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the refusal without ]ust excuse of a witness to answer questions v i 
relevant to the issue it nders him liable to imprisonment on the The 
issue ot a waiiant 1)> a justice who is present ( 7 ) Hearing 


1256 Aftei lieiiin^ the e\idence upon both sides iiid considei Determi 
in^ the whole mattei the justices will proceed to detennnie it and iiationof 
either convict the defendant or make an ordei upon him 01 else 
dismiss the mfoimation or complaint (A) 

1267 In some cases wheie in the inteiests of the public imme J e parte 
diate action is lequiied (i) power is given to justices to proceed ex i>roceedin|,a. 
paitc without issuing eithei a summons or wairant(/') and no 
))ioceedingb dgimst x man peisonallj ev^ in such cises can lie 
initnkd without the issue of a summons or waiiant (/) 

attendance may be secured by the issue of a summon*^ and of t. 
waii^nt if the summons is disobtved or by the is ue ol a wurin^ lu 
the first instance (Nummary Jurisdiction Ai.t 1848 (11 So 12 \ ict 
c 43) s 7) If the ^vltlle8b is out of the juiisdiction the mcahs of 
( ompclJmfir his xltendanco (see title Criminai Law atmd IrocLDiKE \ol 
1\ p J14 note (//i) ) preseiibed bv the Indictable Olleni es Act 1848 (11 
V 12 \ let c 43) maybe adopted (bummar 3 Juiisidiction Act lS/0 (42 A, 

4J Vict c 49) s 16) If the witness requiiod is in Scot! nid liis attend 
nice may be seemed in the same manner (Summaiy Tuiisclu tion (1 locess) 

Act 1881 (44 A. 45 \ict c 24) s 4) A w in ant will only bt issued m 
the fiibt instance upon swoin evidence that the vAitncss is nnhkelj to 
attend without compulsion It will be i iied if t summon is disobeyed 
upon piool tint the summons was duly btived (see p 595 iinii) ind 
that a reasonable sum was paid or tcnckied to him ior Ins costs and 
<\pcnscs lliere is some doubt whether the pjwcrs given txtcrid to 
stLUiin^ the ittcndance of an unwillint, infoimant oi complainant (see 
Stone s Justices Manual 1911 pp ^Oethtq) llicrc i no powfi given tr 
compel a witness to produce documents etc and if tliesc ne reqiiiicel a 
Crown office subpeena dates tecum must be issued ( ee title IviDENri 
A ol \I1I pp ol^etseq ' but a justice Ins power undei the BaiiKeis 
Books Lvidence Act 1879 (42 V 43 Vict c 11) ss 7 10 to male an oidrr 
for either of th6 paities belore him to inspect and take copies ol entnes 
in bankers books (i? v Ktnghom [1908] 2KB 949 and kc titles 
B\NKErs AND Bankinc \ol I pp 644 c#ee 7 ) Poweis to compel the 
attendance of witnesses arc ^lyen to metropolitan police ma>,istiitrs 
by the Metiopolitan Police Courts Act IbaO (2 ^ I \k1 c 71) 
s 22 There is no power to enable justices to take the Gvidenn (f 
a witness who is prevented by illness from attending the couii {Ex paiie 
K^mbolton {Inhtibitants) (1861) 25 J P 750) ind the provision of the 
rriminal Law Amendment Act 1867 (30 A, 31 Vict c 35) with regard to 
the t iking of dying declarations applies only m the case of indictable 
offences As to the duty of a magistrate under the Indict xble Offences Ac t 
1S48 (11 A 12 A n t c 42) s 17 to attend at the residence of and to t ike 
depositions of 1 witness who is SCI loiisly ill and unable to attend the Ik aim^, 
see if V hros J r paite Hardy [1911J 1 K P 159 As to dyirie: dt cl u i 
turns see title C i iminal I aw and I rocedure Vol I\ pp o9 ^ et st ^ 

(q) feummary Jurisdiction Act 1848 (11 A 12 Vict c 41) s 7 11k 

justice must be one haying jurisdiction at the place of hcaiing and th< 
penc-»d of imprisonment piust not exceed seven days (ibid ) seoix v l^lax ell 
(1884) 14 Q B D 364 A witness is not bound to answer questions 
which are reasonably likely to incrimmate lum see title Fvidencf Vol 
\III pp 674 et seq 

(h) Nummary Tuiia>diction Act 1848 (11 & 12 Viot c 41) s 14 

(i) Oill V Bright (1871) 41 L T (M c ) 22 hi> parte Francis [1903] 1 
K B 275 compare J? v Oheshtre Lines Committee {\S1 3) I R 8Q B 344 

(fc) Summary Turisdichon Act 1848 (11 A 12 \iot c 43) s 1 see 
the Public Health Act 1876 (38 A 39 Vict e 66) ss 116 117 White v 
Bedfem llSld) 5 Q B D 15 Thomas y Van. 0«, [1900] 2 Q B 448 

(1) Wayev Thompson {ISS5) 15 Q B D $42 
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1258 The justices or a justice have power to adjourn the hearing 
of a case whether before the bearing is begun or at any time after 
it has been begun and before is finally determined (nt) The 
adjournment may be for any length of time but should it be for 
such an unreasonable period as would in effect amount to the 
justices declining jurisdiction the High Court will interfere so as 
to get the matter determined (n) The time and place at which the 
healing is to be resumed must be stated in the presence and heaimg 
of the parties or the persons representing them (o) 

The justices may in then discretion permit the defendant to be 
at large, eithei with or without bail or order him to be kept in 
custody duiing the interval (p) 

If eithei or both of the paities fails or fail to appeal peisonally 
01 by his or their representatives at the tune and place ap 
pointed for the resumed heaiing, the justices may proceed with 
the dealing in their absence (^) and if the informant or com 
plainant is the party failing to appeal the justices ma} dismiss the 
infoniation oi complaint with or without costs as they think ht (? ) 

If the couit hefoie which the defendant appears is not i petty 
se'^sional court the luslue oi justices present may adjouiii the 
healing to the next piacticable sitting of a petty sessional couif(s) 

1259 Wheie the mattei is one requiimgthe presence of two or 
moie justices two at least of the justices composing the court must 
have been present and acting together during the whole of the 
healing and determination of the case (a) 

i he same piinuple applies where the matter is one which can 
be heaid by one justice or where the court is composed of an 
alderman of the City of London or metropolitan police magistiate 
oi othei stipendiary (6) 

But the justice who issued the wairant oi summons need not be 
present at the hearing (() and neither his death nor the fact that 
he has ceased to hold office invalidates the warrant or summons (</) 


(m) Summary Jurisdiction Act 1848 (11 & 12 Vict c 43) s 16 see 
a 80 ibid ss 9 13 and p 596 ante 

(n) R V Southampton Justices Ex paite Lebern (1907) 96 L T 697 
The justices may exercise their discretion m granting a long adjourn 
ment when in their opinion it is in the interests of justice to do so 
(thid B V Smith (1894) Times 29th January) compare R v 
Monaghan Justices (1911) 45 1 L T 10 Even in cases m which the 
statute creating an offence ^ves no power of adjournment the powers 
given by the Summary Jurisdiction Act 1848(11 & 12 Vict e 43) are avail 
able {Gelen v Hall (1857) 2 H & N 379) The defendant has no njiht 
to have the proceedings adjourned m order for him to obtain a solicitor 
OI counsel to defend him {R v Ltpecombe Ex parte Biggins (1802) 26 
T P 244 R V Cambruigeshtre Justices (1880) 44 J P 168) but justices 
will usually exercise their diseietion in favour of such an adjouiument 

(o) Summary Jurisdution Act 1848 (11 A& 12 Vict c 43) s 16 • 

Ip) Ibtd 

(^) Ibid 
(r) Ibid 

(<f) Summary Jurisdiction Act 1879 (42 A 43 Vict c 49) s 20(11) see 
p 565 ante 

{a) Summary Jurisdiction Act 1848 (11 A 12 Vict c 43) s 29 This 
applies to every heiMriug not merely to an adjourned hearing 
(5) Compare Be &uenn (1888) 58 L T (m o ) 42 
(«) Summary Jmrtsdiotson Act 1848(11 & 12 Vict o 43) s 29 
ii) Summary Jiiryadiotion Act t$79 (42 A 43 Vict c 49) s 37 
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Where the justice or justices befoire whom the hearing is begun 
IS or are unable to pioceed with the hearing it is sufficient if the 
witnesses are resworn before the new court and the evidence already 
given by them is read over to them and assented to by them (e) 

1260 The decision of the justices fs detei mined by the votes of 
the majority the chairman having the same right to vote as the 
other justices present but having no casting vote (/) Where the 
justices are equally divided the case should be adjourned and 
leheard by a reconstituted court (< 7 ) They are entitled to take •time 
or to adjourn before deluering their decision (h) which is not lire 
\ocable at all events in the case of a comiQtion until the com iction 
IS actually diawn up(^/) 

Wheie two infoimations are laid against the same defendant the 
justices may postpone the announcement of then decision on the first 
information until after they have he^rd the second but onh on con 
dition that they apply the evidence in each case to that case aloi\e (b) 

1261 If the justices convict the defendant or make an ordei 
against him it is their duty to furnish a minute 01 memoiandum 
theieof (c) and to draw up the conviction 01 order in proper foim 
undei their hand and seal ( J) 

If they dismiss the information or comjilaint they may if they 

(e) Ex parte Bottomley [1909] 2 K B 14 Be Ouertn (1888) 58 L J 
(M c)42 R V 8mtth(lSll) 2Stark 208 B v Jeffreys {1^10) 22L T 786 
111 Er 'Darte Bottomley supra a criminal inquiry toi an indictable offence 
w as held bt fore an alderman of the City of London who fell ill during 
the pioc eedings and the inquiry was continued before another alderman 
I he course there pursued was tor some of the witnesses who had been called 
btfoie the alderman who began the hearing to be recalled I his may be 
lustified on the giounds that all that is required at such an inquiiy is to 
satisfy the magistrate of the existence of a pnma facie case on which ho 
could commit the defendant for trial if he deemed fit and that no injustice 
13 done to the defendant as ho already has notice of all the evidence which 
will be called against him at the trial(compare Be Guenn supra) But 
where the matter is being dealt with summarily it is piesumed that it 
will bo necessary to recall and reswear all the witnesses 

(/) Stone 8 Justices Manual 1911 p 947 

(< 7 ) Bagq v Golquhoun [1904] 1KB 654 see B v Ashplant (1888) 
52 J P 474 Ex parte Evans [1894] A C 16 If howevei the | iistices do not 
adjourn the hearing the information or complaint must be dismissed (B 
V Ashplant supia) see also Kinnis v Chraves (1898) 67 I J (Q B ) 583 

(h) ‘See p 599 ante 

(a) Jones V Williams (1^11) 36 L T 659 per Bindley J at p 660 
It 18 presumed however that if the justices announce that they have 
dismissed a ease they cannot reverse their decision Alteration if it takes 
place at all must take place before the end of the sittmg of the court 
compare p 641 post As to the subsequent increase of a fine to justify a 
longer term of imprisonment in default of payment see M Boryy Findlay 
(1911) 48 Sc L R 314 

• {b) B Y Fry Ex parte Master (1898) 67 L J (q b ) 712 HamtUon v 
Walker [1892] 2 Q fi 25 

(c) Summary Jurisdiction Act 1848 (11 de 12 Vict c 43) s 14 No fee 
IS chargeable for this (ibid ) The defendant must be served with a copy 
before a warrant of commitment or distress is issued against him (dnd 
8 17) 

(d) Summary Jurisdiction Act 1848 (11 & 12 Vict 0 43) a 14. The 
conviction or oider may be on papbr or parchment (ibid s 17) and must 
be signed by two justices where it is required that two justiees should 
hear the case but the signature of two la sufficient where more than two 
imve heard the case (see Home Office cucular of 25th June, i896> If the 
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think fit and are required to do so make an older of diBmis«=!al and 
furnish the defendant with a certificate thereof (t) 

Ceriifacates of conviction oi dismissal must be transmitted to 
and filed the clerk of the pea*ce(/) 

Sect 5 — Judgment 

1262 In the event of the justices deciding af,ainst the defendant 
thej have powei to commit him to piison ( g) in all cases in which 
the ctitnte guing occision foi the intoim ition oi lompUint autho 
rises imprisonment eiiiiei in the hist mbtanct Ji) oi in default 
of his doing an\ act(0 oi pacing any sum of money v/i which the 
jnstifes hive oideied him to do oi jnv 

J h( justic t s ma> also commit him to prison in all cases other than 
pioceedings foi the recoAer\ of ci\il debts whcie a wan ant of 
distKss ha\ing been nsued by them there is detault of distress (/) 

1263 in e eiy ease where impiisoniiu nt < jik sciihed bv statute 
in tli( In t instance they ma> m then diseiition inllut a fine in 
lieu theieof (/) but the imouut of such hue must not e\ce(d l2j 
noi rendei the defendant lialdt m defiult of piMiient to a gieitei 
teim of inipiiHonmcnt than he would ha\e been li ible to ))} the 
statute undei wl ich he was comicte(l(m) 

rhe> ha\e also power in then discietion to i educe the teiin of 
impiibonmeiit presciibed by stiiiitc in aiij case oi to impose the 
same without bird lahoiu if that is pitsciibed oi to mitigate 
punishment in both these way8(w) 

1264 AMierc a defendant whom the justices have comicted is 
alieady m piison tliej have power to mike in older and emhodv 
it in the v\ iiiant of commitment addiessed to the gioler dlrectln^^ 
tint the teim of nnpiisoiinient which they impose shall commt iice 
at the i \pn ition of the teim which the defendant is then sei viiig (o) 

Btalutt on wliuli it was founded was pissed since the Siiinindiy Jurisdiction 
\it 1848 (11 V 12 \ let c 43) and contains a foi in ot convution oroidtr 
thit loini must be adopted otheiwise the forms given in the sdn duk to 
the Summnv Juiisdiction KuUs ]S8b (St it 1 VO Pi\ Vol 2^1 
feuram irv Pioc( edmgs England pp 1 tt seq ) should be emjiloyed 

{e) Sumiinij Juiisdiction Act 1848 (11 A 12A ict i 43) s 14 Although 
pi iced within the discretion of justices it u-ppoars fiom ^hid s 18 that 
in all cases whcie costs aie given an ordei of dismissal is reqiiiied Iho 
(citificate is evidence without fuither proof of the dismissal uid is a bir 
to other pioceedings (i6td s J4 and see p 50S <mU) 

if) Sununnv Jurisdiction Ac t 1848 (11 & 12\i(t » tJ) h 1 t Sum 
mary Jurisdiction \ct 18^9 (42 & 43 \ ict c 49) s 2/ (b) 

^ As to prisons goneially sec title pRI 80 ^s 

Sunimar^ Junsdic lion Act 1848 (1 1 A 12 V let c 41) s 21 
{i) Ibid 
(?) Ibtd a 23 

{k) Ibtd ss 21 22 see the Stipendiary Magistrates Act 18 .j8 (21 A 21 
Vict c 73) s 5 As to the scale of impnsonmcntf seep 604 post and as 
to distress generally see title Distress Vol XI pp 221 et stq 
{1) Summary Jurisdiction Act 1879 (42 & 43 \ ict c 49) s 4 
(»i) Ibtd As to scale of imprisonment see p 604 post 
in) Summary Jurisdiction Act 1879 (42 A 43 Vict e 49) s 4 But 
this power to mitigate punishment does not apply to any proceedings 
taken under any Act reh ting to the regular or auxiliary forces of the Crown 
{ibtd B 62 and see title Royal Forces) 

(o) Summary Jutodiction Act 1848 (11 & 12 Vict o 43) s 25 
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Thp^ also have power in the case of a defendant whom they ha^o "u r 6 
convicted at one time of several distinct offences to make an order Judgment 
directing that the terms of imprisonment imposed in regard to the 
respective offences shall run consecutively (p) but they may not 
inflict more than tV;o sentences to run consecutuelj {q) and where Limit m case* 
the defendant is convicted of more than one assault committed on of assault 
the same occasion the terms of imprisonment imposed by the 
justices must mot in the aggregate exceed six months (/) 

1265 Where the justices decide to impose a pecuniary pcflalty Pme 
the sum adjudged must be paid at once unless they make a {urthei lime and 
order in legard to it But ^hey have powei to direct payment to ™odeof 
be made at such time or times in one sum or by instalments and 

in such place or places ind to such peison or poisons as they may 
specify and to pcimit the peison liable to pay the money to gne 
security with or without sureties foi its payment («?) 

AVhere a specified sum is prescribed by statute as the penalt^y for Redu tion of 
an offence they miy leduce the amount if imposed in respect of a 
first offence (/) but not otherwise (?^) 

1266 Justices have also power in their disci etion to award to Awaid of 
either paity if successful such costs as seem to them just and 
reasonable {a) The amount so awarded should be specified in the conviction ^ 
conviction oi older of dismissal and is icco\(iible fiom the 

(p) SumiDxry Jurisdiction Act 1848 (11 12 \ ict r 43) s 25 P v 

r /fbwsA (1867) I R 2Q B 379 Where two penalties are imposed one 
of a term of impiisonment and the other of i fine witli impiisonmont m 
default of payment the justices should direct the term ol imiinsoninent m 
default ol payment to eomineiiee at the end ot the other })uiuRhinont in 
iiiUi to ittord time lor eolleclion of the money reciiurca to piy llu fine 
(Home Olhee circular 21sb Februiry 1898) 

(q) B v MaHin [1911] 2KB 4o(> 

(/) Summaiy Jurisdiction Act 1879(42 V43Vut ( 49) s IS Hus 
proMSion does flot howe\er apply to unpiisonmcut m default of finding 
scLurities (ibifi ) seep 607 post see fuitlui hereon Ho nn OiheeC in ular 
2Sth June 1911 131 I 1 Jo 225 

(s) Summary Tuiisdietion Act 1879 (42 &. 43 A n t c 49) q 7 If 
default IS made in the payment of any instalment the s ime punt t din^s 
n ly be tiken asil default had been indclciii piymentof all (he iiistairm nts 
icrnainm^ unpud {%bid ) Ihe person to \\hom payment is ordircd to bo 
made if not the clerk to the pisticts must paj the amount over to f he ( Icik 
to the justices as soon as ina> be and account font to him {ibid ) 

(t) Ibid B 4 Wheie ho\\t\er by a statute passed since the Nummary 
Jurisdiction Act 1879 (42 ^43 Vict c 49) it is pro\ided that not less 
than a minimum sum shall be imposed for a first offence the justices 
Jiave no power to reduce the penalty below that sum {Obhorn v ][ood 
Brothers [1897J 1 Q B 19/) and where the statute prescribing tho amount 
exists m order to cany into eflect a treaty or convention with a foreign 
State in which there is a stipulation for a fine of a minimum amount they 
lannot reduce that amount (Summary Jurisdiction Act 1879 (42 & 43 
Tict c 49) s 64) 

(w) For this purpose the fact that the defendant s first conviction is not 
stated in the information or summons is immaterial it the fact is proved 
(Murray v Thompson (1888) 22 Q B D 142) 

(a) Itfiimmary Jurisdiction Act 1848 (11 & 12 Viot c 43) s 18 But in 
cases where the penalty imposed does not exceed 6s ( osts are not to be 
given against the defendant unless the justices so expressly order The 
foes payable by an mformant are to be remitted to him unless the justices 
expressly counter older the remission and the fine may be paid wnolly or 
m part to him at the discTeticm of the justices (Summary Juxiadiotion 
Act, 1879 (42 & 43 Vict c 49) a 8) 
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defendant m the same manner as any penalty imposed by them is 
recoverable, and, where any snch penalty is imposed, then by the 
same warrants and at the same time as the penalty itself (b) From 
the informant or complainant it is recoverable in the same manner 
as if the sum ^\ele a civil debt(c) 

1267 The sum adjudged to be paid by a conviction or order 
includes the costs if the amount of the latter is ascertained by the 
conviction or order (d) and where the conviction or order does not 
impose a fine the costs if ascei tamed, may be recorded as a sum 
adjudged to be paid (e) 

1268 If the payment is not made as diiected justices have power 
to issue a warrant authorising distress of the defendant s goods (/) 
or a warrant committing him to prison (q) The term of impiison 
ment which may be inflicted m default of payment of the sum 
adjudged or of distress is limited by scale {h) 

A. pei^.on sentenced to imprisonment foi default in payment is 
entitled to be discharged upon payment to the keeper of the 
prison (i) of the sum due and the costs and expenses mentioned in 
the commitment (^) and if he pays part of the sum due and co^ts 
he is entitled to lemission of such part of the term of imprisonment 
as is proportionate to the part of the sum paid (1) 


(b) Summary Jurisdiction Act 1848 (11 & 12 Vict c 43) s 18 see 
the text and notes infra 

(c) Summary Jurisdiction Act 1848 (11 & 12 Vict c 43) s 18 26 
Summary Junsdiction Act 1879 (42 & 43 \ict o 49) s 47 see also 
ibid s Bo E Y London (Lord Mayor) Ex parte Boaler [1893] 2 Q B 
146 and see p 609 poet 

(d) Summary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 49 

(e) Summary Jurisdiction Act 1848 & 12 Vict c 43) s 24 

(/) Ibid B 19 As to procedure on distress warrants soo title 
Distress Vol XT pp 221 etseq 

(g) This m ofiect gives the defendant the option of a fine or imprison 
ment The warrant may be issued either m default of distress or where 
the statute directs commitment in case of non payment or where imprison 
ment would be less injurious than distress (Summary Jurisdiction Aet 
1848 (11 & 12 Viot c 43) ss 21 — 23 title Distrfss Vol XI p 223) 

(A) Summary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 6 The 
scale 18 as follows — 

Amoi it d) dKcd to lie ]a 1 Tn p f i ment 

Not exceeding 10» Not exceeding 7 days 

Lxceedmg 10s but not exceedmg £1 14 

£1 £5 I month 

£5 £20 2 months 

Exceeding £20 3 

The impnsonment is to be without hard labour except where that is 
authonsea by the statute under which the defendant is convicted and 
then only if the justices thmk fit and the term awarded does not exceed 
that autnonsed by the statute (ibid ) In proceedings under Revenue^ 
Acts where the sum to be paid exceeds £50 the period of imprisonment in 
default may exceed three months but must not exceed six (tbtd s 53) 

(») See title Prisons 

(k) Summary Jixnsdiction Act 1848 (11 & 12 Vict c 43) s 28 

(2) Summary Jmiuidiction Act, 1879 (42 & 43 Viet o 49) s 21 (4) 
Pnson Act 1898 f6l 5c 62 Vict c 41) s 9 The same result will follow by 
anphoation of fhe pETOceeds of distress see title DistBSSS* Vol XI p 223 
Hie^rson to whom defendant makes the payment must pay over the 
amoimt to the deiitto the justicea upon whose warrant the defendant is 
Juinsdicf}o» Act, 1848 (U 4c W V^ct ^ 43), s 31); 
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1269 If the justices find that the charge made against a defen 
dant IS proved, but that the circumstances of ^he case render it 
expedient to impose no penalty at all or merely a nominal one the> 
need not proceed to a conviction, but may instcT-d dismiss the 
chaige or information or discharge the defendant conditionally on 
his giving security with oi without suieties to be of good behavioui 
and to appear for conviction and sentence when called on at any 
time duiing a period not exceeding three yeais to be named in the 
order (m) 

They may also in such circumstances make an order for the 
payment by the defendant of damages for injuiy oi corapelisation 
for loss not exceeding £10 and of such costs as they deem 
reasonable (a) 

and see further p 603 ante and title Criminal T aw and I foci d[ i i 
Vol IX pp 413 425 

(m) Probation of Offenders Act 1907 (7 Edw 7 e 17) s 1 (1) Jhe 
circumstances which they may take into consideration are the character 
antecedents age health or mental condition of the defendant or the 
trivial nature of the offence or the extenuating circumbtamces if any 
under which the offence was committed and see title Criminal Law 
AND Procedure Vol IX pp 411 425 There is some doubt as to 
whether the provision applies to the case of an adult who could not ha e been 
tried by the justices if he had not pleaded guilty compare the bummary 
Jurisdiction Act 1879 (42 A 43 Vict c 49) s 16 (repealed by the Pi obation 
of Offenders Act 1907 (7 Edw 7 c 17) ) The conditions under which the 
defendant may be discharged are to be dehvered in writing to the defcndanl 
(ihxd s 2 (3) ) Among them is one for the supervision of the probatjon 
officer (ibid s 2(1)) 

Probation officers may bo appointed for each petty sessional division in 
the same manner as clerks to justices are appointed [ihid s 3(1) see 
p 611 'post) and receive the salary fixed by the authority which appoints 
them The authoiity may rehe\e them of their office (Probation of 
Offenders Act 1907 (7 Fdw 7 c 17^ s 3(4) (6)) The person specified 
for supervision of a case is ordinarily to be one of the probation officer^ 
appomted for the petty sessional division m which the justices act [ibid 
6 3 (3) (a) ) but if they think it expedient the justices may appoint an 
officer from another petty sessional division or a person who is not t 
probation officer at all [ibid ) Special probation officeis are appointed for 
children and act in cases whore the defendant is under sixteen years of 
a^e (ibid s 3 (2) ) 

Ihe duties of a probation officer are defined xs beincr (1) to visit or 
riceive reports fiom each person under his supervi'^ion at leisonible 
intervals as stated in the order or as he may think fit (2) to see that the 
conditions imposed are observed (3) to report to the court on the 
behaviour of jiersons under their supervision (4) to advise as i-st 
befriend and when necessiiy to find suitable employment for persons 
under then supervision (tbid s 4) The City of London and each metro 
pohtan pohee court district are regarded as separate petty sessional 
divisions foi this purpose (ibid s 3 (7) ) 

Other conditions which the justices may impose are (1) a prohibition 
from aSBociatmg with thieves and other undesirable persons (2) absten 
tion from intoxicating hquor where the offence charged was due to drink 
see 22 V Dames [1909] 1KB 892) (3) ^eneraOy for securing that the 
defendant should lead an honest and mdustnous hfe (Probation of Offenders 
Act 1907 (7 Edw 7 c 17) s 2(2)) The extent of the power conferred 
by this provision is as yet undefined The con^tionB may be vaned or 
the xecogmsance on which they are imposed discharged by the justices as 
they think fit s 5) As to the power of quarter sessions to s^tence 
a prisoner on breach of condition, see 22 v SpraUwig [1911]1K B 77 

(n) Probation of Offenders Act 1907 (7 Eaw 7 o 17) s 1 (3) If the 

which of higher being 


Sect b 
Judgment 

Other orders 

Nominal 

penalties 


Damages for 
injury or 
compensation 
for loss 



606 


Magistrate'! 


^'LCT 6 

Judgment 

BesUtution 
oiders 
property in 
possession of 

pjllCL 


puberty n )t 
m po s( SI DU 
of police 


Pctuin of 
property to 
dtfen i int 


1270 The justices have po^^tl to diicct fhe d( li\or\ of propoitv 
of an\ 1 iml w huh has come into the possession oi the police m 
connection vith any ciiminal charge to the pcison who appeals to 
tliem to be the owner of it on the application of the peisori claiming 
it or of the police themselves (o) If the ownei cannot be ascer 
tamed the justices may make such ordei as they think iit(p) but 
piopcity left in the hinidsof the police cannot be sold and the money 
npjnopiiated foi a yair (q) Anv person claiming to be the true 
ov^ner can like pioceediiij^s foi thciecovci> of piopeit'v dealt with 
h> an 01 del of the justices fiom thopuson in wlu^se posseb&ion it 
]s at any time within six months fioni the dite of the Older (a) 

1271 Projieity wliuh has not passed into the pobbession of the 
police (/>) be thf subject of an older of lesiitutioii justices if 
it has l)een stolen oi in ceitiin ciicumstances if it has been 
obtained by false pi t knees (r) 

1272 ■\Vher( the justiceb have befoie them a lepoitof tlie polue 
^,n\iiii:, particulnsot thepiopti tv tiken fiom Ihe defendant they may 
direct the jctuin of the piopcit’^ oi of in> poitionof it to linn oi to 
an> otiici pel son named by him if they are of opinion that the 


paid (lio \ nouiit spedfiedm the statute mav be slloued by the jiistu ea 
(I lohaliou of dffciiders Act J907 (7 Ldw 7 ( li) k 1 (3)) As to 
irdenUg, psynieut by the parent or ^uaidi in in the case of a peisoii under 
sixteen bet title ( riminxt L\w am) 1 j oolduj e ^ol 1\ p 424 and 
jciitidly IS to pi (Ktednigs against ( hildren iiid younpj p( isons juvenile 
oouit and evidciKt in lelatioii tlnicto see titles ( kiminai I vvv wn 
luotmihi ^(l I\ pp ^15 note {n) }2S 162 et heq 37 y et htq 

4-2 W seq fviDi-Nd* \ oJ \II1 p 669 Jmants \nd Children 
A ol WIJ pp 1*70 ei htq 110 et seq 

( f) Polue (Pioport}) Act 1897 (60 V 61 A i< t c *’0) a 1(1) Itintludta 
])i(poity eomiir^ into the hands of the polict fiom a pawnbroker who 
su p( t ts that it lb stolen property (bee Pawnbrokers Act ^872 (Su A o6 
Nut t 9^) B 14 ind title 1 vwns and iLEDti-s) or m the Metio 
poll! ni 1 olut Distnet from any person v\ho buspeets thit it is stolen 
])i(>pfi(V (sec Alctiopolitan I olicc Act 1839 (2 V 1 \ict c 4/) s 66 
( itv I olice Vet 1839 (2 A 1 A ict c xeiv ) b 4b uid title Iolkl) oi 
in the cast ol auv jierson airested without i w iiiant under the Larceny 
\( i 1861 (-4 ^ 25 A ict t 96) s 101 The power nia> be t xercised by 
oiu lustKC As to the powcis of a metropolitan police magistrate bee 
p 5y7 attic 

(p) Polite (Property) Act 1897 (bO & 61 A ict e 30) s 1 (1) 

(q) Ibid s 2(3) It the property la perishable or inconvenient to keep 
it nia> be sold but tliQ proceeds must be kept till the period of a yeai is 
corn pie e {ibid ) 

(ri) Ibid 6 1 (2) Iho rif,lit ceases by statute after the six months 
(ibid ) 

(b) I aneny Act 1861 (24 A 25 Vict c 96) s lOO see thf ’summary Tuns 
diction Act 1879 (42 A 43 \iet c 49) s 27 (3) Put this does not ipply 
wluie the ofiEence ib one against the Larceny Act 1901 (1 Edw 7 c 10) 
(see 7 V Broekwell (1905) 69 T P 376) nor to current com which is passed 
as feuch unless in the possession of the thief or as in the case of a £5 gold 
yut ft kept not as a com but as a curiosity (J[fo«« v Eancoci [1899] 2 Q B 
111) Ihe order may be eithei for the restitution of the ^ods or of their 
prueidte but not o£ both (P v London Courtly Justices Ex parte Detimer 
dc ( o (1908) 72 J P 613) bee further title Criminal Law and Pro 
CIDVRF \ol IX pp 6H4 et fteq • 

(r) See title Criminal I aw and PRocKDimr Vol IX pp 701 702 
Itncl JStanson v Ftaii [1911] 2 K B 291 As to the special powers pf 
me^pohtan police magi^'trates see pp 676 677 ante 
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Intel ©bts of justice and the safe custody of the defendant himself are 
not endinf?eied theieb} (cZ) but the ordci n ust be made ^\hile the 
defendant is befoie the couit and not aftei Lon\iction (e) 

Seci b — llicoqtiisandb 

1273 The justices mayoidci in> peis(ii to ent^r into \iecog 
nisance and find securities to keep the peic( oi to be of good l)eha\ioiu 
to^\alds the pc son applMiig to them foi sufth oidti (/) oi geiui 
jill\ (i/) but the ])tison agiinst whom it is sought to obti,in the 
oidci iiiust be biOLi^^ht bcfoie the justices upon a coin])l uni wluii 
the tuts lie asceit lined and the cise decided in t^u snue 
manner is am othei eompliint undei the biimmiii Juiisdution 
V<ts (//) If th( justicts mike such an oidci and the difeiuhnt 
tail to eoiiiph witli it he inij be inipnsoned (i) 

1274 111 the cvenisc of then suinmii\ junsdiction powns 
juslicts iiid} it([uiu adchiidaiit to ciiUrinto a icco^msinci wiLli 
01 without suieLics foi his ippeii inee on an\ adjoin niiu nt of tlu 
ht iiing whotliGi nude in ihe oidinirv eouiso of the hciiiii,, oi on 
aceouiib of \aiiaiice in the information compliint summons oi 
w urant and the eiidence idduccd oi on account ot the non 
app( nance of the infoim int or eorapiainant or on ippe il to qii ii tei 
bc ssions 01 by special case (/ ) 

1275 On the otliei hand the) ma) dispense with an> stitutoiy 
recpiirement as to the defendant entering into i leeogmsance ind 
finding suieties for keeping the peace oi peiforming an> othei con 
dition whethei the 2^uinshinent specified h^ statute is imj^iisonnu nt 
orafine(/) ind wheie a defendant has been commitled to puson 
in (Utiult of finding suieties thej lua) dispense with the sunties 
01 1 educe the iinoiint iii winch they aie bon id oi use then 

(d) Summaiy Junsdiction Act 1879 (42 A. 4Mut t 49) s 44 Jhe 
power may be exercised by one justice 

{€) F Y D Eyncomt (1888) 21 Q B D 109 

(/) Summary Jurisdiction Act 1879 (42 43 Vicf c 4)) s 2, llie 

powers given may be exerci‘=icd by one justice or by a couit ot suminaiy 
juiiisdiction whether a petty hessioiial court or not 

(g) Probation of Offenders Aet 1907 (7 I du 7 ( 17) see p 60) 
ante The order may be made although the date lived lor Iht piocndin^ 
which thieatened to cause a bicaih ot tin pc ice has pissed (7 i filtle 
] X pmte Wib€ (1910) 74 J P 

(A) Summary luiisdiction Act 1879 (42 43 Vut e 49) s 2j I lie 

former pi utico of grantm^ an order on the oath pi the intonu ml in a 
manner siinilir to that in which ai tides of the peace are oidcrcd by 
quarter sessions (see 633 post) is abohshed by this pro\ ision 
(i) If a defen^hait in default of eompliince is brought bcloic i courl of 
jielty sessions he may be sentenced to six months imjiiisonm nt but if 
before a single justice onh or justices m a couit of summiiy jurisdiction 
which 18 not a petty sessional court then to fourteen days only 

(A) Summary Jurisdiction Act 1848 (11 12 Vict c 43) ss 3 9 13 

16 Summary Jurisdiction Act 1879 (42 & 43 Vict c 49) ss 20 (11) 
31 38 Summary Tunsdiction Act 1857 (20 & 21 Vict c 43) s 3 
If entered into under the last Act they must be forwarded for enforcement 
to the clerk of the peace (i5mZ s 13) but if under the Summaiy Jurisdiction 
Act 18/9 (42 43 Vict c 49) they need not be so transmitted except 

where a person seeking to put in force a recognisance to keep the peace 
or be ot good behaviour so requires it by notice In wiitm^ {ibid a J (3j ) 

{1) Summary Junsdiction Act 1879 (42 ds 43 \ict c 49) s 4 
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di8ici?etion in dealing oiherwi‘?e with the case, if upon inqttiiy mto 
the case and upon the production of new evidence they think light 
so to do (m) 

1276 Ihe amount in which the piincipal and sureties arc to be 
bound must be txed bj the justices but the lecogiiisaiices may be 
actually enteied into before any other justice or justices, or before 
a clerk to justices, or before a faupermtendeiit oi inspectoi of police 
or then equal in rank oi the oflicei in charge of a police station 
or wleieanyof the paities is m piisoii before the governor or 
keepci of the prison (n) 

1277 If the justices in i elation to pioceedings before whom the 
recognisance was oideicd consider it to be loifeihd they may 
dfclaie it to be foifuted and enforce payment bj distiess (o) but at 
aiij time before a sde is effected of the goods distiaiiud they may 
cancel 01 mitigate the foifeiture upon the defendant s application 
and upon his giving security to their satisfaction foi the futuie 
perfoimance of the conditions requiied, and foi the payment of the 
costs mcuired by the foifeituie oi upon such other conditions as 
they think fit (p) 

If the justices are satisfied by infoimation on oith that a peison 
whom they haie caused to entei mto a lecognisaiice imdei the 
Probation of Oflendcis Act 1907 (a) has failed to observe any of the 
conditions imposed on him they may secure his attendance befoie 
them b> waiiant or summons and on being satisfied of his default, 
may convict and sentence him foithwith for his oiigmal oflence 
without fuiiher pi oof of his guilt (a) If the peison m default is 
under twelve yeais of age they may oidti him to be sent to a 
certified mdustiial school (i) 


(m) Summary Jurisdiction Act 1879 (42 & 43 \ it t c 49) s 26 The 
mode ot application foi such variation of the conditions is an application 
lor a summons requmug the complainant to show cause to the contrary 
(bummary Jurisdiction rules 188b r 17) 

{h) bummary Jurisdiction Act 1879 (42 & 4J Vict c 49) s 42 ihe 
ernor of a prison is not reqmred to accept any suicty unless he receives 
a ( ertih( ate from the justices or their clerk that the proposed suntyi 
able if required to pay the amount m which he is to be bound (bummaiy 
j 111 isdiction Rules 1886 i 13 see note (i) p 616 post) 

(o) Summary Juiisdictiou Act 1879 (42 & 43 Vict c 49) s 4^^<2) 

1 orteited sums are to be pud to the clerk to the justices and dealt with 
by him in the same manner as unappropiiated fines (tbid s 9 (4) see 
p 603 ante and p bl5 poet) As to procedure on distress see title 
Distress Vol XI pp 221 et seq 

If the pnncipal commits any offence which is in a breach of the 
conditions of the recognisance the justices may by coxfljlction declare the 
recognisance forfeited and require payment by the pnncipal and sureties 
of the sums for which they are bound (Summary Jurisdiction Act 1879 
(42 & 4^ Vict o 49) s 9 (2) ) 
ip) Ihtd s 9(1) 

(a) 7 Edw 7 o 17 s 6(1) (6) If brought in the first inrtance before 
a ourt of summary jurisdiction other than the one making we order the 
court may remand him m custody or in bail to the court which made the 
order (ihid s 6 (2) (3) (4) ) 

{h\ Ibid s 6 (4) see the Children Act 1908 (8 Fdw 7 o 63) s 67 
and title EducaXION Vol XII p 71 As to ordenng paient or guar 
. dian to give seounfy see title Criminal Law and Procedure \ol iX , 
^ p 4i4 and as to t^dmg peisona under sixteen see tbtd p 426 
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1278 The justices may accept security from a paity before them for 
the payment of a sum of money or of an instalment thereof (c), or for 
the due perfoimance of the condiijjons of a recognisance (</), or for 
the prosecution of an appeal to quarter sessions (e) Such security 
whether given by a principal or surety, may be given hy the deposit 
of money with the clerk to the justices or by an oral oi written 
acknowledgment of the undertaking or conditions by which and the 
sum foi which the pait\ is bound (/) 

A sum due in puisuance of a security from a principal may be 
recovered in the sime manner as a line if the security was given in 
legard to a sum adjudged payable by a conviction or m the same 
manner as a civil debt if the security wds given for any othei 
purpose (7) sum due from a suiety is recoveiable in eiei;y case 
as a cii il debt (It) and a sum paid by a suretj on behalf of his 
principal may be recovered by him in the same mariner (i) 
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Sect 7 — Ik conn/ of Civil Debts 

1279 A civil debt is a sum of money claimed to be due and Definition of 
recoverable m a court of summary jurisdiction upon complaint and 
not upon infoimation (A,) Justices have power to entertain a com 
plaint foi a civil debt and to issue a summons thereon but they m iv 
not issue a warrant for the appiehension of the defendant if he fails 
to appear (1) The summons must have either contained in it or 
annexed to it paiticulars of the sum claimed (m) 


(c) Summary Jurisdiction Act 1879 (42 ^ 43 Vict 0 49) s 7(3) Where 
security is so given the payment of the sum of money secured must bo 
enforced by means of it instead of any other means {thia s 23 (5) ) 

(d) Ibid s 9 

(6) Ibid B 3]i(3) (4) 

If) Ibid 8 23 The Summary Jurisdiction Rules 1886 provide a form 
for a security {ibid r 14) and contain regulations as to the duties of the 
clerk to the justices in regard to recording it and giving notice oi for 
feiture [ibid rr 16 16) see p 616 post 

(g) Summary Jurisdiction Act 1879 (42 & 43 \]ct c 49) s 23(3) As 
to such modes of recovery see p 604 ante and the text infra 

(^) <temmary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 23 (2) 
(f)|Kd s 23(4) 

{k) ihid s 6 The words and not upon mfonnation mein that the 
term civil debt is confined to oases where a complaint is the pioper mode 
of proceeding and to emphasise the exclusion of cniwmal matter from the 
provision [B v Kcrswill [1896] 1 Q B 1) No fine nor penalty for an 
offence whether of a pubhe or quasi public character can be recovered as 
a civil debt [B ifft Paget (1881) 8 Q B D 151) but the fact that a 
particular statute provides that a debt due may be recovered as if it was 
a penalty under that Act does not constitute the debt anything but a 
Civil matter [B v 3laeter (1809) L R 4 Q B 286) Poor rates are 
not recoverable as a civfl debt [B v Pnee (1880) 6 Q B D 300 see 
Seaman v Bsffiey [1896] 2 Q B 344 C A and title Rates and Rating) 
but a district rate is so recoverable (Southwark and Vauxhall Water Co 
V Hampton Urban Council [1899] 1 Q B 273 C A ) and so is a sum due 
for maintenance of a pauper relation (Be QamhU, [1899] 1 Q B 805, 
see title Poor Law) 

(7) Summary Jurisaiction Act 1879 (42 3c 43 Viet c 49) s 35(1) 

(w) Summary Junsdiot»op Rnlee, 1886, y 

H I, — xa 
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1280 If at the hearing the ]u«;tices decide that the sum claimed is 
due thev maj^ make an older for the payment of it and of costs {n) 
))iit thoj cannot enfoice then order by impnsonment in default of 
distiebs or otherwise unless the defendant either has or has had 
hince the date of the ordei the means to pay the bum adjudged lo be 
due and has neglected oi refused or does neglect oi lefuse to pay 
it(o) In the case of such neglect or rcfusil the justices making 
the ordei, or any other justice haMng juiisdiction in the same area 
m i\ exercise the power of imprisoiiiuent gnen to a county couit 

the Debtors Act 1869 (p) but befoie doing to a judgment 
summons must be issued and sei\ed on the defendant calling upon 
liiin to appeal and be examined upon oath {q) At the hearing of 
the judgment summons the defendant maj be called upon to give 
eudcnce and any witness may be summoned to pio\e the means 
possessed by the defendant in the same manner as witnesses are 
pummoned to give evidence on the hearing of a comphint (s) ihe 
1 e inng of the summons maj be adjourned from time to time (f) 

1281 If aflei heaiing the evidence adduced the justices Jeteimine 
to ( omnut the defendant to piison the older of commitment must 
lieai the dite of the day it is made (a) and must have indoised on it 
the amount on p ly ment of which the defendant will be dischaiged (h) 
Qhat amount will include the costs if any given to the plaintiil 
toi endeavouring to enforce the ordci (c) 

1282 Ihe defendant is entitled to be disclniged befoie commit 
mtnt if he pays the presciibed amount to the ollicei holding the 
ordei (d) oi aftei commitment on payment to the cleik to the 
justices who made the ordci oi to the governor of the piison (c) 


(n) Summarv Juiisdiction Act 1879 (42 A 43 Vict c 49) s 36 

(o) Ibid 8 35 (2) see title Disirlss Vol \I p 224r 

(p) Summary Juiisdiction Act 1879 (42 A 43 Vict c 49) s 3^(2) 
Deblois Act 1869 (32 A 33 Vict c 62) and see title Ba^krupicy and 
Insolvency \ol II pp 6^1 et seq 

(q) Summary Jurisdiction Rules 1886 r 20 The service roust tale 
ph(e two clear days before the dav appointed for the appe innce of tiu 
dehndmt (i6id i 23) It is to be scived pcreoiialJv whiuvci piacticabh 
but if it appears on oath that piompt peisoiial scivite i'^ for an y eason 
iinpractitablc the oouit may make an older lor substituted iKiOthii 
service as tney think pioper (ihid r 21) The buroroons may b^ssued 
although no distress warrant is apphed lor and its seivice when made out 
of the 3 unsdiction ot the court issuing it may be pioved by aflidavit or 
solemn declaritiOD (ibid r 22) 

(r) Ibid 20 

(a) Ibid 25 

(t) Ibtl 24 

(a) Jbtd 26 

(h) Ihtd IT 27 28 « 

(r) Ihtd r 29 see the Debtors Act 1869(32 ^ 33\ict c 62) s 6 
(d) Nummary Jurisdiction Rules 1886 r 27 Ihc ofliccrpust pay over 
the sum to the clerk to the justices (ibtd ) 

Ibid r 28 If payment is made to the governor of the prison (see 
trtle Prisons) a sufficient amount must be added to cover the cost of 
transmission by post office order or otherwise to the cleik to the justices 
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Part IX — Procedure not under Summary 
Jurisdiction 

1283 The pulinjinar’^ eximinition befoie justices of poisons 
charged with the coumnssion of indictable oQences is legnlatod bj 
the Indictable Oflences Act 1848 (^) and is dealt with elsewheie 
Warrants oi oideis issued oi made b> justices in icgard to the 
u mo\ al of paupu s and complaints or oideis nude to oi In them 
with lespcct to lunatics are excepted fiom the opciation of sifinmaij 
jurisdiction proceduie and are deilt with clscw here (r/) 

Bastard\ mattcis also dealt with clsewhoic are similail^ o\ 
ceptcd(//) sa^e as to the hacking of waiiaiits foi tit apiu unut 
of a putatne fathei the le\}mg of bums to h\ pud under an 
ordei of justicts oi mipiisonmcnt mdefiult and the tondihons of 
appeal (i) 


Part X- Clerks to Justices 

Slot 1 — In (rauial 

1284 A cleik IS appointed foi e\ci\ pett> session il diMsioii of a 
count} and foi e\eiy boiough haxing isepaiate commission of the 
peace (/ ) 

The appointment is made in counties b'v the justices letin^ in and 
for the pett> sessional division (/) and in boroughs h ivirig a sep iiate 
commission of the peice by the justices of the boiough (///) In 
boioughs which ln\( no sepaiate comn ission the appomtme nt is 
made b} the ji^stices acting in and toi the pett^ sessional division of 
the count> A clerk cannot be appointed by the ma}oi and 
e\ ma}oi for borough business onl} (;/) 

Wheie special or petta sessions are usnalh held at moiethan one 
coin t house or place in a petta sessional dnision ase paiateclcil ma} 
be appointed in respect of each such place and m in} e ise the 

&,12\ict c 42 set title Ckiminai Law AND PROCEDtirE \ol I\ 
pp 311 c * seq 

(g) Summary Jurisdiction \ct 1848 (11 & 12 \]ct c 43) s 3o see titles 
Lunatics and Persons of UNboUND Mind pp 390 et seq ante Poor 
Law 

(7t) See title Bast A rDT \ol II pp et seq 

(t) ‘=^ummary Jurisdiction Act 1848 (11 12 Vict c 43) s 36 Sum 

mary Junsdiction Act 1879 (42 & 43 \ict c 49) s 64 bee title 
Bastardy Vol II pp 443 ei seq 

• (A,) Justices Clerks Apt 1877 (40 & 41 Vict c 43) s 6 Municipal 
Corporations Act 1882 (45 & 46 Vict c 50) s 169 Local Government 
Act 1888 (5I A 62 Vict c 41) s 84 

(i) Justices ClerliS Act 1877 (40 A 4M ict c 43> s 6 

(w) Municipal Corpor^itions Act 1882 (45 & 46 Vict c 63) s 169(1) 

(n) UunUngdon Coi'pomtiony UunUngdon County Coumul [1901] 2 K B 
267 but the county justices may appoint a second clerk for the division 
which includes ttfe borough (tlnd ) 

(o) Tustiots ( lerks \ct 1877 (40 & 41 Vict c 43) s 6(1) 
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appointment of more than one clerk may be authoiised by the 
Secietary of State on the application of the local authority (p) 

1286 The qualification requiied in the case of a clerk either to 
county or borough justices is that he must either (1) be a barrister 
of not less than fourteen years standing or (2) be a solicitor of the 
Supieme Court oi (3^ ha\e seived not less than seven yeais as 
cleik to a stipendiary oi police magistrate or to eithei a metio 
politan 01 City of London police couit (q) But exteption is made 
in the case of one who has acted as or as the assistant of a justices 
clerk foi a period of fouiteen yeais, if in the opinion of the justices 
making the appointment there are special ciicumstaiices which make 
hia selection dcsiiable (/) 

1286 No clerk of the peace for a county or borough or his deputy 
or the paitiier of either maj be appointed cleik to the justices of a 
petty sessional divison or of a borough within the county («) and 
in the case of a boiough no alderman nor councillor of a boiough may 
be appointed clerk to the justices of the borough (f) 

The office of justice and that of clerk to justices are incompatible (a) 

A clerk to boiough justices is forbidden under pain ot a h(a\> 
penalty fiom being directly oi indiiectly employed or mteiested li> 
himself or his paitner or otherwise in the piosecution of in\ 
offender committed for tiial by the justices foi whom he acts as 
clerk at any couit of gaol deli\ery or quaiter sessions (/>) 

Iheie IS no similar proMsion in legaid to counties but the 
practice of acting in such ciicumstances has been discountenanced (c) 

1287 The clciks to justices both in counties and boroughs hold 
oflSce during the pleasure of the justices (d) They may therefore 
be dismissed at anj time (e), and upon dismissal have no claim to 
compensation for loss of their emoluments (/) 


(р) Justices Clerks Act 1877 (40 & 41 Vict c 43) s 5 (4) 

Iq) Ihid s 7 

(r) Ihtd 

{b) Justices Clerks Act 1877 (40 & 41 Vict c 43) s 7 Municipal 
Corporations Act 1882 (45 & 46 \ict c 50) s 159(2) Certain exceptions 
to this rule weie made by these statutes in favour of persons ^eady 
holding the office m 1877 and 1801 respectively ^ 

(t) Ihid B 159 (2) 

(a) See p 551 ante 

(b) Municipal Corporations Act 1882 (45&;46\]ct c 50) s 159(3) (4) 

(5) The penalty is £100 half of which is payable to the person bringing 
the action to recover it Where a clerk to the justices of a borough 
which had no quarter sessions of its own was m partnership with the 
holder of the office of clerk of the peace for the county and by agree 
ment with him received half the fees payable to the clerk of the peace it 
was held under the Muuicmal Corporations Act 1835 (5 A 6 Will 4# 
c 76) which the Municipal Corporations Act 1882 (45 & 46 Vict c 50) 
repeals and replaces that the clerk had committed an offeiiM (R v Rox 
(1B69) 1 E &E 729) ^ 

(с) See R v BushsU (1888) 62 J P 136 per Lord Colebidge C J 

(d) Justices Clerks Act 1877 (40 & 41 Viot o 43) s 6 Municipal 
Corporations Act 1862 (45 & 46 Vict c 50) s 159 (1) 

(6) Ex ptnie San^a {mS) 4B A Ad 863 B v J'lUiClSfiS) 8E & B 
1)39 B V BodMn Corporation [1892] 2 Q B 21 
4/) Cnminal jBCtioe Administration Act| 1851 (14 A 16 Vict c 65), s 9 
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1588 Eveiy peison holding the office of cleik to justices toUst 
he paid by salary ( 9 ) , and the fees which weie formerly payable to 
him are now collected by him and paid to the local authoiity (/t) 


(g) Justices clerks were formerly paid by fee'^ but payment by salary 

became permissible in 1851 under the Criminal Justice Adminijstiatiou 
Act 1851 (14 & 15 \ict c 66) s 9 and compulSoiv m 1878 undei the 
1 II stices Clerks Act 1877 (40 & 41 Vict o 43) s 2 T. lit sil ary to be paid 
to a cleik is to include and to be deemed the remuneration for all business 
which he may by leison of his office be called on to perform (Ciimmal 
Justice Adrninistiation Act 1851 (14 15 "Vict c 66) s 10) Umki that 

Act certain classes of business might be excepted but the exet plion w is 
ibohshfd by the Justices (Jerks Act 1877 (40 41 Vict c 43) s J ind 

(he only business foi which justices cltrks may receive fees loi their own 
use is tilt copies of depositions (ibid ) The amount of the saldiy 

IS lo lie dcUiraincd oi vaiied upon reconsideration by iho feccietary of 
Stile upon the it commendation of the local authority (Criminal Tuslue 
Administration Act 1851 (14 dc 15 Vict c 65) s 9 Justices C leiks 4ct 
18/7 (40 6u 41 \ict c 43) s 2) The local authority subject to the 
following exception is the standing joint committee of the county council 
ind quaittr sessions (Local Government Act 1888 (ul du 62 \ict c 41) 
SB 10 84) m the c ise of boroughs which Lad separate commissions of 
the peace before 1878 the borough council is the loc il duthoiity (Iheiford 
( otporaiion \ Inorfoll County Council [1898] 2 Q B 468 C A ) but 
no order for the determination or sanation of the sal ny may be made in 
the case of a borough without the approval by a muting of t ieb( lough 
justices of the recommendation made by the council (Grimm il Justice 
Admini tiation Act 1851 (14 de 15 Vict c 55) s 9) ^ heie no lecorn 

mcndation is made the Secretary of State may hx the saliry upon hia 
own initiative (Justices Clerks Act 1877 (40 & 41 Vict c 43) s 2) 
except m the case of boioughs which have received a separate commission 
of the peace since the 1st lebruaiy 1878 m which case in the absence 
of a lecommendation by the council it is presumed that the cleik to 
iLe justices would bo entitled to claim the fees The salary is payable 
in the case of petty sessional divisions of a county by the county council 
(local Government Act 1888 (61 dc 62 Vict c 41) s 84 (2) ) and this 
includes boroughs which have no separate commission of the peace but 
in which a court of petty sessions for the county is held (Huntingdon 
( oi'ioiaiion v Huntingdon County Council [1901] 2KB 2d 7) and see 
title I OCAJ Govfrnment p 359 ante In the case of boroughs having a 
(ourt of quartei sessions it is payable out of the borout^h fund (( rimin il 
Justice Administialion Act 1851 (14 dc 16 \iet c 55) s 9 see Ihctjord 
( orporahon \ JSoifoR iounty ( ouncil supra overrulmg JS/sc pajfe Kent 
( ountt^ ( ountil and J)oier Council Kx parte Kent County Council and 
Snnduich Council [1891] 1 Q B 389 and Be Herefordshire County Coundl 
and Leominster Boiough Toun Council and Be local Government Act 1888 
[1895] ly P 41) ind see title I OCAL Government pp 319 320 an 

( ounty boroughs ha\ing no quaiter sessions of their dwn are to contribute 
to the expen cs of the petty sessions of the county (Local Government 
Act 1888 (51 dc 62 Vict c 41) s 32) and see title Local Government 
p 351 ante The amount ot the clerk s salary may if it is thought lit 
be made to vary according to the amount of business (Justices Clerks 
Act 1S77 (40 dc 41 Vict c 43) s 2 and see Home Office Circular 16th 
jJecember 1901) As to the salary of the olerks of metropolitan police 
magistrates and stipendiary magistrates see pp 616 617 post 

(h) Criminal Justice Administration Act 1851 (14 dc 16 Viot c 65) 

B 11 Justices Clerks Act 1877 (40 41 Vict c 43) s 9 As to the 
local authority see note (g) supia The fees to be collected by the 
clerks to justices are those set out m a table of fees submitted by 
the local aiithonjy and approved by the Becietary of State who has 
power to altei it due regard however bemg had to the principle 
that the amount likely to be received in respect of them should be 
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Any cleik \sho demands a fee gi eater than that duly authorised (e) 
commits an offence for which he is liable to a penalty of £20 (k) 

When there is no order of tlie lustices as to costs the amount of 
the fees due to the clerk IS a simple debt pajmert of which is to be 
enforced in a county court against a piosecutor oi mfoimant who is 
personally liable (Z) 

The fees due to a clerk to justices may be remitted by the justices 
before whom the pioceedmgs weie had in regard to which the fees 
weie payable (m) A lecoid of fees so lemitted is contained m the 
remitted fee book kept bv the cleik (n) 

1289 When any other peison acts as the cleik to acouit of 
summary juiisdiction he is to be deemed to act as the deputy of the 
clerk and is to make a return to the clerk of all matteis done b\ 
the court and of all matters which the cleik of the court is lequired 
to enter in a legistci or otherwise to record (o) 

1290 The duties of a clerk to justices in e\eiy petty sessional 
diyision of a county compuse the duties of ckik of petty sessions 
cleik of special sessions and ck’*l of any justice oi justices of the 
peace (p) 

lire duties of a ch ik to justices in a hoiough haying a separate 
commission of the p( ice aie of a similar nature 


equivalent to the amount to be paid by way of salary to the clerks 
(Justices Clerks Act 1877 (40 & 41 Vict c 43) s 8) Poimerly the 
table of fees was settled by the justices at quarter sessions subject to the 
approval ot the justices of assize oi m Middlesex the Lord Chief Justue 
of England compare Justices Clerks ices Act 1753 (26 Ceo 2 c 14) 
The table of lees may be revised from time to time by the Secretary ol 
State upon complaint that the amount received in respect of them is 
either more or less than equivalent to the clerk s salary He may requite 
a statement of fees actually recei\ed to be submitted to him by the local 
authoiitv and a new tablet© be compiled by them and in default ol thur 
complying with his requisition he may compile the revised table himself 
(Justices Clerks Act 1877 (40 & 41 Vict c 43) s 8) 

(t) As to the authorised table of fees see note (/i) p 613 supra 
(J ) Justices Clerks Fees Act 17ca3 (26 Ceo 2 c 14) s 2 Summary 
Tunsdiction Act 1848 (11 A 12 Vict c 43) s 30 The penalty may be 
recovered by anyone who will sue for it and the venue is local (Leuts v 
Dans {IS15) L R 10 Exch 86 Fx Ch ) Where however the extra fee is 
demanded by the clerk under a hona fide mistake of fact he would appear 
not to be hable to the penalty (see Bowman v Blyih (1856) 7 E A B 26) 

(l) Drew V Bams (1849) 14 J P 26 but where the person sued is 

rot personally liable as for mstance a stationmaster who gives a person 
m chaige for an offence committed at a railway station and appears befoie 
the justices to give evidence but is not the prosecutor payment cannot be 
enforced against him (Feddt^h v EiUhtnor (1878) 48 L J (m c ) 31) It 
18 no ground for enforcing an order on overseers for payment of money 
for fees due to a constable to show that the constable had already paid fees 
due to a clerk to justices and sought to reimburse himself {Neithrop 
Oterseersv (1863) 9 L T 383) • 

(m) CnmmalJustice Administration Act 1861 f 14 A 15 Vict c 65) s 12 

(n) Summary Junsdiction Rules 1886 r 10 The form of the book is 
presenbed in ibid Sched Part III and provides for record of (1) the 
date (2) nature of business (3) amount of fees (4) reason for remission 
(6) signature of justices As to the remission of penalties or payment of 
fine to an informant towards the payment of his costs see p 603 ante 

(o) Summary Jurisdiction Act 1879 (42 A 43 Vict c*49) s 43 
ip) Justices Clerks Act 1877 (40 A 41 Vict c 43) s 5 
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1291 It IS the (lut^ of e\eiy clerk to justices to keep a register 
containing the minutes or memoranda of all convictions and oideis 
of the court (g) together with suoh par ticuhis as aie lequiied by 
the rules made under the Summary Juiisdiction Acts(?) Each 
entiy in the register relating to proceedings befoie apett\ sessional 
couit must be made or signed by one of the justices constituting 
the court (s) but where the proceedings ase before a court of 
summary jurisdiction not a petty sessional court a retuin mide or 
signed by the justices oi one of the justices constituting the eouit 
may be sent to the cicik and enteied by him in the legister(a) 

Theiegister oi aii^ extract theiefiom ceitifaed b} the cfcik is 
puma fade evidence of the matteis contained theiein foi the infoJim 
tion of a court of summiiy jurisdiction acting for the siine count \ 
boiough or place as that foi which the register is lspt(b) Pio 
duction of it does not dispense with legal pioot of a pieMous 
coiiMction 01 oidei made a^iinst a defendant (i) unless mai\e in 
the same couit ind in regaid to a sirinlu mattd (d) It must be 
open for inspection without chaige by any jusiice oi any peison 
ail housed by any justice oi the bocietary of btite (r) 

1292 A clerk to justices is lequiied to keep an account of the 
fines and ponilties imposed b\ tlu justices foi whom he acts( / ) 
and this account is keiit by him in conjunction with the account of 
fees received ((/) ihc account is to be lendcied to the ticasuicr 


(</) Summary Turisdichon Vet 1879(1 S.43\Ht c 79) s 22 

(;) Summiiy Juiisdictiou Rules 188b r 3 Jhe rr^i t( r itself must 

show (1) the number ot c ises (2) the n irne of informant oi < omplainant 
(J) the name of the defendant and liis a^^o if under sixteen (4) the nature 
of the offence or matter of complaint (t/) the minute of adjudication 
(6) the justices idjudieating (idid Sched Part III ) 

(6) Summary ^uiisdiotion Act 1879 (42 A 43 Vict c 79) s 22 (4) 

(a) Ibid buramary Juiisdiction Rules 1886 r 5 

(h) buminary Jurisdiction Act 1879 (42 & 43 Vict c 79) s 22 (2) 

(r) Ibid 

(d) London School Board \ ZZrtrin/ (1S79) 4 Q B D 451 I oluc ( om 
tnissionei v Donoi in [1903] 1KB 89j 

(t) bummary Juiisdiction Act 1879 (42 V 41 \ at < 49) s 22 (b) 

(/) Justices Uerks Act 1877 (40 V, 41 \jot t 11) h b summ oy 

Jurisdiction Rules 1886 r b 

(y) Ibtd bched Put III ihe foim there prcs(n))cd provides for a 
luord of (1) date of any order nude (2) name ot tin peibon by whom 
tin fine or fee is payable and in the case of a fine the name of ^he parish 
township or place in which the offence was committed (3) nature of 
tJie offence or proceedmg (4) date of committal if any (5) amount 
of the fine (6) — (10) appiopriation of the fine tc the police the 
Exchequer or other persons deductions etc and net amount payable 
to the treasurer (11) total fees (12) — (15) appropriation of fees to 

police cleik of the peace ind other peisons deductions etc and net 
imonnt payable to the treasurer Where payment of a fine is deferred or 
made by instalments the f ict must be noted under a separate heading 
Remarks (ihid t 7) and in the case of fines payable by instalments 
each receipt must be recorded in a book kept for that purpose {ibid r 9) 
A local authonty may vary the form in which the account is to be kept 
{ibid r 6) but where accounts are kept m any form piesonbed or 
authorised by the rules the clerk is dispensed from the duly of rendering 
other accounts relating to the same particulars (bummaiy TiinsdicUou 
Rules, 1686, V 8) 
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of the local authonty (ft), to \vhoin the fees and such of the fin^s as 
are not other^^ise appropnatea by statute aie pajable quarterly or 
at any less interval as maj be dnected by that authority (i) He 
must keep a separate recoid of fines payable to the Exchequer, and 
lendei account thereof quarterly to the Secretary of State on the 
10th day of January April July and Octobei (;) 

Wilful omission by a clerk to justices to account for or pay any 
fee or line received b^ him renders him liable to a penalty of J&20 
foi every such omission (fe) 

1293 The cleik must aho keep a security book for the record of 
every security given m lelation to any proceeding befere the justices 
wlio&e cUik he is(Z) The book or any certified extract theiefiom 
18 pnma iaae evidence m the same manner as the register of the 
facts stated theiein (m) Wheie a security is forfeited it is the duty 
oftheclerK to serve notice theieofonthe principal two clear days 

1 efore issue of a vvaiiant of distress (w) I oifeited securities are to he 
applied the clcik in the same mannci as unappiopriated 
fines (o) 

Si CT 2 — CInIs fo Mifiopohfan 1 (her Maqistialrs 

1294 The clcils and othei ofhceisof the various police courts 
e tiblished iii the metiopolitin police couit districts aie appointed 
Ijv the ^ccictary of State ( p) Iheir salaries are charged upon the 
Metropolitan Police I und (q) 

{h) The local authority i«t in the case of clerl s of potty sessional 
divisions of counties the county council in the case of clerks to borough 
justices the borough council (tniumal Justice Admmistrition Act 1851 
(14 ^ JjVict c 55) 8 11 Locil brovernmenfc Act 1888 (61 & 62 Vict 
c 41) s 84 SLud 8ee 1 hetford Corporation Y Norfoll County Council [189S] 

2 y B 4G8 C A ) 

{i) Justices Clciks Act 1877 (40 41 Vict c 43) r 6 As to the 

application of u n appro pi la ted fims inflicted by borough lustuos m non 
c nmty and non qu ii ter sesMons borough see Gcoige v laovias [1910J 2 
K B 951 

(?) Summary Tunsdidion I iilcs 1886 r 11 1 ho record must contain 
( I ) the d itc (2) the name of the person hr ed ( J) the Act under whic h tho 
fliic >\ds imposed (4) the amount of the fine ( >) the name ot the person 
hv \ horn it rtceued (6) if nny fine lire idy lemitted the date and 
tlie peison to i\hom sent (7) paiticulars as to any loifeiture (S) romirka 
(thid ^ched Part III ) 

(/i) Justices Clerks Act 1877 (40 & 41 Vict c 43) sb 6 9 The penalty 
may be recoveied by any person who sues for it (ibid ) 

(1) feummaiy Jurisdiction Pules 1886 r 15 The record must show 
whether the person bo\ind is bound as principal or surety the sum in which 
and the undertaking or condition by which he is bound tho date of the 
secunty and the person before whom it is taken (ibid ) Where not 
entered into before the ( ourt or the clerk of the court a return is to be made 
bv the person before whom it was entered into and is to be recorded by tho 
clerk (ibid ) The clerk may issue a certificate that he is satisfied of the 
ability of a proposed surety to pay the amount m which he is to be bound* 
for the informakon of the governor of a prison (ibid r 13 see note (n), 
p 608 ante) 

(wi) Summary Jurisdiction Eules 1886 r 16 

(n) Ibid r 16 

( 0 ) Ibid r 12 

fp) Metropolitan Police Courts Act 1839 (2 & 3 Vict p 71) s 

{</) Metropolitan Police Courts Act 1897 (60 61 Vict o 26) s I sec 

titMP VOUGt 
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In order to be eligible as chief clerk of any of the police couits 
establibhed m the inetiopohtan police couit distiicts a person 
must be a solicitor of the Supreme Couit or have served as clerk 
in one or moie of the said police courts oi as clerk to the 
justices of a petty sessional division within the Metropolitan Police 
District for at lei,st se'ven jeais(7) 

No clerk appointed to any of the first estil)hbhed couits (s) may 
hold any other oflice or employment ^^hlte\el (1) 

1295 Iheir duties are the same as those of clerks to justices (u) 
Ihe fees and fines collected by them aie to be accouifted for 

and except fines otherwise appropriated bV statute, are payable to 
the Receiver of the Metropolitan Police District (t ) 

1296 The fees which are author isod are settled by statute and a 
table in which they are set out must be fixed in a conspicuous place in 
each of the police couits {w) Where a fee is due but not paid the 
magistrate has power to summon the debtor ind make an order tor 
its payment with costs (u) In default of pavmnjt lie may issue 
a wairant of distress for the icco\ciy of the amount due and 
costs (b) 


&ECT 8 — Chrks to Stipnidiaiy Maqistuiita 

1297 Clerks to stipendiary magistrates (< ) are appointed by tho 
magistrates themselves and are icmoviblc at then pleisuie(d) 
Thtir salaries are pavable by the local authoiity and in ihe event 
of dispute the diffeience is to be determined by the Secietaiv of 
btate {e) 

Only solicitors in actual practice aie eligible* for the appoint 
ment (/) 

They may •not be concerned, either by themselves or their 
partners, in any matter before the magistrate for whom they act as 
clerk or in any matter arising out of oi consequent thereon upon 
pain of dismissal (g) 
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(r) Metropolitan Police Courts Act 1839 {2 & 3 Vict c 71) s 6 
Is) As to these courts see note (d) p 548 ante 

(/) Metropolitan Police C ourts Act 1839 (2 A 3 Vict o 71) s 5 and 1840 
(3 & 4 Vict c 84) s 7 
(u) Seepp 614 610 ante 

(i) Metropohtau Pohee Courts Act 1839 (2 3 Vict c 71) ss 46 47 

The magistrates are responsible for dehvery of the accounts {ibtd s 46) 
As to the position and duties of the Receiver see title Police Pees for 
the execution of summonses and warrants are to be apphed for tho 
benefit of the Pohee Superannuation Fund (%hid s 46 Pohee Act 1890 
(63 & 64 Vict c 46) s 36 Sohed IV ; see title Poltcf 
* (w) Metropolitan Pohpe Couits Act 1839 (2 A. 3 \ict c 71) s 43 and 
see %bid Sched A 


(a) Ibid 

(b) Ibid 

(o) See p 647 ante 

(d) Stipendiary Magistrates Act, 1863 (26 dt 27 Vict o 97) s 6 

(e) Ibid 

(/) Zbtd • 

(g) Ibid and see p 647 ante 
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^hey are requaed to do all such duties as are performed by the 
clerks to justices generallj (h) 

1298 The fees which tbe> uTay charge are those authorised to 
be taken by the clerks to justices acting for the county in which 
the court to which they are appointed is situated (t) 

An account of fees is to be kept by the clerk ai d rendered to the 
treasurer of the locad authonty (j) to whom also the amount of 
fees received is to be pud quarterly (/) 
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1209 The evpression couit of quartei sessiorib means as 
leg lids a county the justices of the county or iny part of it 
hi\ing a separate commission of the peice in guiei il or quukr 
sessions assembled (/) 

Such an assemblage may at an^ time, be convened on the 
authonty of anj two justices acting, by viitue of the powers 
given to them by their oommisbions and eonstituks a court of 
generil sessions (wi) 

The court must by statuto t£ convened once in each of the four 
qu irters ot the yen (w) 

At such sessions the court is a couit of c^uaiter sessions and 
some acts within the juiisdiction of justices at sessions can be 
performed at such sessions only (o) Quarter sessions aie therefoie 
meiely a species of general sessions distint^uished by the facta that 
they are convened at a statutory time and ire the occasion when 
certain paita ot the justices jurisdiction m i> alone he exercised {p) 
The distinction is not now of greit value for the iuthority of 


(h) Stipendiary Magistrates Act 1863 (26 & 27 \ ict c 97) b 0 

(i) Ibid and see p 613 emte 

(;) As to the local authonty see p 613 ante 

(k) Stipendiary Magistrates Act 1863 (26 & 27 Vict c 97) s 7 

(l) Interpretation Act 1889 (52 & 53 \iet c 63) s 13(14) compare 
the Local Government Act 1888 (51 & 52 \ict c 41) s 100 

(m) E V MwlZartcy (1833) 6C &P 96 and see title Courts Vol I\ 
p 82 note (e) 

(n) Stat (1362) 30 Edw 3 stat 1 c 12 stat (1388) 12 Rio 2 c 10 
stat (1414) 2 Hen 5 stat 1 c 4 and see title Courts Vol IX p 83 
Ihe dates determmmg the penod at which quarter sessions must be held 
are the 11th October 28th December Slst March 24th June (see title 
Courts Vol IX p 83) but the jastices at a meeting at the court ot 
quarter sessions itself or at a special meeting held for the purpose are 
empowered to fix the next holdmg of the court at any day not more than 
fourteen days earlier or fourteen days later than these dates (Assises and 
Quarter Sessions Act 1908 (8 Edw 7 c 41) s 3(1)) 

(o) 2 Hale P C 49 R y London Justices (1812) 15 East 632 

E V Middlesex Justi es (1843) 4 Q B 807 E v Middlesex Justuses 
(1848) 5 Dow &L 580 • 

(p) 2 Hawk PC c 8, s 47 
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justices to summon a general sessions at unusual times has fallen skut i 
into desuetude (g) and general sessions other than quarter sessions In Counties 
are only held at the present day in the counties of London and 
Middlesex, to which special enactments apply (r) 

1300 When the date at ^\hich quarter sessions are to be held is 
fixed a precept is signed by two justices and addressed to the sheriff 
to summon jurors coroners gaolers and constables and to proclaim 
the sessions (s) The precept should be dated at least fifteen days 
before the sessions and public notice is usually given by advertise 
ment issued by the clerk of the peace (a) 

1301 Quarter sessions may be held at any convenient place in Where held 
the county (b) and the practice in certain counties is to hold them 

at different places in successive quarters of the year or to adjourn 
the sessions m any one quarter fiom one town to another (c) 

1302 All justices named in the commission of the peacQ and Justices who 
persons who are justices ex officio are entitled to attend quaiter 
sessions 

Two must in fact attend in order to constitute a valid sessions (d) Number 
If only one is present he has no authority to adjourn the sessions required 
and no court of quarter sessions can be held until the nc\t 
quarter (e) 


Pieoept, 

Notice 


(g) An illustration of this is that it was con idered advisable expressly 
to authorise the holding of the special meeting of justices referred to in 
note (n) p 618 ante (Assizes and Quarter Sessions Act 1908 (8 Edw 7 
c 41) 8 3 (1) ) 

(r) See pp 620 621 post 

( 3 ) If a precept is duly issued by the justices the issue of another precept 
for the holding of quarter sessions by other justices is illegal (E v i^ains 
bury (1791) 4 Term Rep 461) Nobody can be compelled to attend 
quarter sessions unless the precept is duly issued but if the lury and all 
persons necessary to the holding of the sessions are present the sessions are 
valid in the absence of a precept (E v Ipswich Corporation (1706) 2 Ld 
Raym 1233) 

(fl) Archbold Practice of Quarter Sessions 6th ed 6 a 

(h) B V Hayward (IS31) 6 Ad & El 590 E v Suffolk Justues (1S47) 

4 Dow &u L 628 Quarter sessions for the counties ot Kent Middlesex 
and Surrey may be held at a place within the countv of London (I ocal 
(joveinment Act 1888 (61 A 62 'Vict c 41) s 42 (12)) As to those 
for Middlesex see p 620 post As to the place where quarter sessions are 
to be held and the accommodation to be piovided compare the cases 
cited m note (a) p 621 post 

(c) This IS the practice m many counties In Hertfordshire quarter 
sessions are held alternately in the Hertford and St Albans divisions and 
an adjourned session is held each quarter in whichever of the two divisions 
the quarter sessions does not assemble m The justices of each divisioii 
tiansact the business relating to that division Prisoners who have 
^committed an offence m one division are to be tried m that division jurors 
lesiding in one division are to be summoned ordinarily in that division 
but may be summoned in the other (County of Hertford and Liberty of 
St Albans Act 1874 (37 & 38 Vict 0 45) and County of Hertford Act 
1878 (41 & 42 Vict c 60) ) 

{d) Compare Stipendiary Magistrates Act 1858 (21 A 22 Vict 0 73)> 

s 9 

(e) B V PolstMl (Inhabitants) (1147) 2 Stra 1263 As to the adjourn 
tnent of borough sessions compare note («) p 544 ante and p 640» post 
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1303 I'he proceeding of quarter sessions are presided ow mi 
tbeir decisions given by the chairman or deputy chairman These 
offices are filled as vacancies occur by the vote of the ]U8ticea 
present (/) Where the justice^ are equally divided in opinion, 
the chairman and deputy chan man have no casting vote^?) 

1304 Business may be adjourned horn one sessions to another 
but where it is not adjourned the ordeis made at one sessions 
cannot be dealt with at a subsequent sessions (h) 

1305 When it appears fi've dajs before the holding of a court of 
quartei: sessions that there will be no business for the court to 
transact the holding of the court is dispensed with (i) and the 
clerk of the peace either by himself or by the sheiifl or under aheiift 
w ho has summoned the juroi*? may give them notice not to attend ( ;) 
He must also inform all cleiks to justices in the county of the fact 
that the court will not be held (k) 

Sect 2 — In Middle 

1306 Quaitei sessions foi the county of Middlesex which before 
the year 1888 included the greater part of the metropolis iic the 
subject of special statutes (Z) the greater number of the piovisions 
of which ha\e been repealed (m) 


(/) Beyond the inherent power of a court of quarter Bessions to regulate 
its own procedure there does not appear to be any authority for the 
appointment of a deputy chairman The possible appointment of a deputy 
cliairman is however expressly recognised by the Quarter Sessions Act 
1842 (6 A 6 Vict c 38) s 4 (now repealed) Further there does not 
appear to be any limit to the number which may be appointed In the 
absence of both the chairman and deputy chairman the senior justice 
present is usually called upon to preside but this practice is not 
um\ ersal 

(g) See p 647 'pohi 

(h) Midlandltail Cn v fdmonton bnxon Guaidians [1895] 1 Q B 3o7 
C \ affirmed [1895] A C 4b^ 

(i) Assizes and Quarter Sessions Act 1908 (8 Cdw 7 c 41) s ^ Per 
eons having a right to present a bill of indictment to a grand jury in \ 
rabve where no person has been committed for trial are to give notice 
to tlie clerk of the peace of their intention to present one five davs 
beiore the court is held (ibid s 1 (5) and see title Juries \ol X\ 111 
p 243) 

(;) Assizes and Quarter Sessions Act 1908 (8 Ldw 7 o 41) s 1(1) (2) 
Jurors who have received such a notice are protected from the imposition 
of any fine for failing to attend m pursuance of the summons (tbvd and 
see title Juries Vol XVIII p 239) 

(A) Assizes and Quarter Sessions Act 1908 (8 Ldw 7 o 41) s 1 (3) 
Justices who have already committed or are about to commit a prisoner 
to the court are authorised to commit him to another court of quarter 
se«iBions or to assizes where the case may conveniently be tried (ibid ) • 

(0 Middlesex Sessions Act 1844 (7 & 8 Vict t 71) Criminal Justice 
Administration Act 1851 (14 & 15 Vict o 56) ss 13 — 17 Middlesex 
Sessions Act 1859 (22 A 23 Vict c 4) Middlesex Sessions Act 1874 
(37 & 38 Vict 0 7) 

(wt) local Government Act 1888 (61 & 62 Vict c 41) ss 42 (11) 
126 1 he enactments respecting the times for holding sessions and the 

appomtmont and payment of an assistant judge and his^putj have ceased 
to apply to Middlesex (ibid s 42 (11) ) 
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lutemediate mssions are still held m addition to quarter sessions 
The place of assembly is at the Guildhall Westmmster (n) 

Sect 3 — In the County of London 

1307 There is a court of quarter sessions for the county of 
London including the whole of the administiative county with the 
exception of the City of London (o) 

1308 The court IS presided over by a chairman and deputy 
chairman each of whom is a paid oflicer appointed by the Ciown 
holding oftice during good behaviour (p) The office is confined 
to barristers of not less than ten years standing (q) and th^ holder 
of it is ex ojficio a justice of the peace (?) but may not dining his 
continuance in office serve in Parliament nor practise as a barrister {$) 

Either the chairman or deputy chairman is authorised to hold 
sessions when sitting by himself (t) 

1309 The sessions of the court are regulated by a scheme drafted 
by the London County Council and appro\ed by the Secretary of 
State (a) Sessions may under the scheme be aiianged to take 
place simultaneously at difierent places in the county and eveiy 
sessions or adjourned sessions has the same jurisdiction including 
the power of hearing and determining appeals as if it weie a couit 
of quaiter sessions (L) 

1310 The couit of quarter sessions foi the county of London is 
the court of appeal from assessments to pooi late m the metropolis 
including the City of London on the hearing of matters relating to 
which two members of the court of quarter sessions of the City (c) 

(n) Provision is made by the Local Government Act 1888 (51 A 5^ 
Vict c 41) for the holding of the sessions in the county of I ondon if 
desired but jurors must not be drawn from within that county (ibid 

s 42(12) and see title Juries Vol XVIII p 232) 

(o) Local (^vernment Act 1888 (51 8c 52 Vict c 41) s 40 (2) As, 
to the City of London see p 622 post Up to the year 1888 London 
with the exception of the City of London and the hberties of the lower 
and of Westmmster was included for quarter sessions purposes in the area 
of the counties — ^Middlesex Surrey and Kent — to which it geographically 
belonged The liberty of Westminster is merged in the county of London 
(Local Government \ct 1888 (51 & 52 Vict c 41) s 48) the hberty of 
the Tower m the City of London see title Metropolis 

(p) Local Government Act 1888 (51 A 52 Vict c 41) s 42(1) (2) (3) 
The appointment is by the ClJrown on the petition of the county council 
and the salary not to exceed that stated m the petition but the first 
holder of the office ot chaiiraiAii (the ex chairman oithe Middlesex Qnaitcr 
Sessions) was in fact appointed by that Act itself (tbid s 117 (O) > 
which further appears to have contemplated the appointment of more 
than one paid deputy chairman but only one has hitherto been appointed 

(q) Ibid 8 42 (1) 

(r) Ibid s 42 (2) 

(«) Ibid 8 42 (4) 

{i) Ibid B 42 (5) 

(a) Ibid s 42 (7) The place at which sessions are to be held is 
decided by the county council (London County Council v Standing Jomt 
Committee (1911) 104 L T 923) but the amoimt of accommodation 
required is decided by the standing jomt committee (I ondon County 
Counoil v Standing J oint Committee (1911) 27 T L K 667) 
ih) Local Go^rnment Act 1888 (51 & 62 Yiot c 41) s 42(6) 

(c) See p 622 post 
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selected by that court are entitled to attend and Bit as members of 
the coui t (d) 

Sectt 4 — In the City of I ondon and Borough of Southwark 

1311 The court of quaiter sessions of the City of London still 
exists (d) but its jurisdiction in regard to indictable offences is 
concurient with that of the Central Ciiminal Court which in 
prictice exeicises it exclusively (f) its administrative functions are 
transfeired to the Courtof Common Council and the London County 
Council {g), and its jurisdiction in rating appeals s limited to 
appointing two of its m^mbeis to sit and act as membeis of the 
couit of quarter sessions of the county of London in the heaiing of 
appeals affecting the Cit\ (h) 

It has thus been shorn of most of its duties and although it 
continues to meet eight times a \ear (0 little business remains to 
b( tiapsacted 

1312 A couit of quaiter sessions is still held for the borough of 
South wail (h) 

SiCT 5 — othe) Boioiuihs 

1313 In all othei quaiter sessions boioughs [1) whether counties 
of themsehes oi not (?a) the couit is held by the lecoider (n) who 
Bits as the sole judge (o) 

1314 The recorder may m case of siclvness or unavoidable absence 
appoint a deputy to act for him at the sessions then being held or 
about to be held {y) 

(d) Locil Co\einment Act 1888 (61 52 Vict c 41) s 42(10) The 

statute le^ulat^n^r such appeals is the Valiation (Metropohs) Act 1860 
(32 & 33 Vict c 67) the court of appeal under which piior to the Local 
Govemment Act 1888 (61 A. 52 Vict c 41) was a specially composed 
bouit of lustices drawn from the counties in which the metropolis is 
situated (Valuation (Metropolis) Act 1869 (32 & 33 Vict o 67) s 24) 

(e) Sec the local Government Act 1888(61 52 Vict c 41) s 41 title 

CouRis \o\ IX pp 177 178 

(/) Ste title CouETS Vol I\ p 87 

(< 7 ) Local Covernment Act 1888 (61 L 62 \ict c 41) s 41 (1) Those 
duties of the court which would if the City were a quarter sessions borough 
with a populat on exceeding 10 000 be exercised by the borough council 
are transferred to the common council while those which would m such 
ease be exercised by the county council are transferred to the London 
County Council 
{h) Ibid s 42(10) 

(f) See title Couets Vol I\ p 203 

(A) Ibid 

{l) For a hst of quarter sessions boroughs see note ( / ) p 640 ante 
(m) Local Covernmont Act 1888 (61 A, 62 Vict c 41) s 100 
(«) As to his appointment salary etc seep 644 ante 
(o) Municipal Corporations Act 1882 (46 & 46 Viet c 60) s 166(1) (2) 
Ip) Ibid 8 166(1} The sessions are not illegal or the acts of the deputy 
recorder invalid even if the abflence of the recorder is not unavoidable 
{tbid s 166(2)) If the recorder is dead or is for any reason unable to make 
the appointment or to remove a person whom he has appointed the authority 
which has power to appoint the recorder (see p 544 ante) may itself appoint 
the deputy and in so doing may assign a suitable remuneration to him out 
of the j^ary of i^e recorder (B,eoorders Stipendiary Magistrates and 
Cierls of the Peace Act, 1906 (6 Edw 7, o 46), s 1) It the office of 
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The deputj must be a barrister of fi\e jears standing and '' 

Ills appointment ceases with the end of the sefasions m respect of In other 
which the appointment was made (?) Bo roug hs 


1315 On the borough council passing a resolution gn mg the a si i int 

required authority and the resolution being ceitified in wilting to ^ ‘ 

the recorder or deputj lecorder by the ma\or or two aldcinien or 

the town tleik befoie any quarter sessions is held (s) the lecoidt r 
or deputy recorder (t) may order a second court to be formed *^0 oiu\ court 
and appoint thereto an assistant lecordei if it appears to him that 
the sessions will last more than three days (a) 

Ihe peiBon so appointed must be a banister of fi\*e >eiis Qmiification 
siaiuling (?>) whose name has been at some pievious time appioved 
by tlie Secretary of State as that of a lit person for such an ^ 
oflice (e) 

His powers and juiisdiction arc the same as those of the lecoidei Powers and 
himself (d) but they are limited in duration to such time as the 
recorder himself or deputy recoidei is sitting m quarter sessions 
except for the purpose of bringing to a close pioceedings the 
hearing of w hich has already been begun (e) and he maj be called 
upon h\ the lecoidei or depuU recorder to adjourn his court at 
aii> time that the recorder or deputy recorder considers that a 
second court is no longer required (/) 

1316 The jurisdiction of the court extends to all crimes offences hm diction 
and matters except licensing appeals cognisable by courts of of com t 
quarter sessions m counties (r/) 

1317 Sessions must be held once in e\eiy quarter and may be lime an i 
held oftenei if and as the recorder thinks fit or as the becretar} of 

State directs (h) They must be held within the limits ot the 
boiough (t) 

Seci b — I he Caption 

1318 At each assemblj of quarter sessions whether of a county The caption 
01 borough the proceedings are distinguished by a caption 1 1 a 

foimal lecital of the stjle of the court 

recorder becomes vacant the deputy may continue to act until it is faJJed 
up to a maximum of six months (ibid ) 

(q) Municipal Corporations Act 1882 (45 & 46 Viot c 60) s 16G (1) 

(r) Ibtd 

(«) Ihtd B 168 (6) (a) Where guch a resolution has been earned and 
certified to the recorder it remains a valid authority for a period of twelve 
months from its date {ibid s 168 (7) ) 

(t) Ib^ B 168 (9) 

(o) Ibid B 168 (1) (2) As to the assistant clerk of the peace see 

E 626 post His salary and that of the assistant lecorder is regulated 
y the Municipal Corporations Act 1882 (45 & 46 Vict c 60) s 168 (8) 

Sched IV 
(&) Ibid s 168 (1) 

(0) Ibid B 168 (6) (b) 

(d) Ibid s 168 (2) 

(e) Ibid s 168 (3) The exception extends to the sentencing of a 
pnaoner who has been tried but not sentenced (ibid ) 
if) Ibid 8 168 (4) 

(fl) Ibid s 165 (3) 

(h) Ibid s m (1) 
t) Ibid 
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caption lemains the same throughout the Sessions (A) and 
documents relating to business transacted at them must be headed 
by a copy of it as it is a necessary part of the record (i) for the 
puipose of showing that the court before whom the business was 
transacted was one of competent jurisdiction (m) 

The caption must contain the name of the county or borough (w), 
a statement whether the court was one of general or of quarter 
sessions the place where it was held and the fact that it was within 
the jurisdiction and the names of at least two justices holding 
the court (o) oi in the case of a borough the recoider oi deputy 
recorder-(p) 

Sect 7 — Officas oj Qnartei Sessions 
Sub Sect 1 — < uatoa Rotulorum 

1319 The ciisfos lotuloium is the piincipal civil officer and 
representative of the Crown in each countj He is appointed b} 
the Soveiugn(^) and must be one of the justices assigned to the 
commission of the peace for the county (/) 

He has the titular custody of the lecoids of the countv and of 
the court of quarter sessions (s) and is entitled to c'leicise his 
office by deputy (i ) 

Sub Sect 2 — Clerk of the leaie 

1320 The clerk of the peace is the principal officer of the coui t 
of quaitei sessions 

(k) B V Marsh {IBZl) 6 Ad & El 236 per Cole rid gj J at p 249 

(l) B V hmith(lS2S) 8B &C 341 

(m) B V Yeoieley (Inhabitants) (1838) 8 Ad & LI 806 per Lord 
Denmw CJ at p 818 

(n) riiiB customaiily appears both in the margin and in the U xt though 
perhaps this is not necessaiy (2 Hawk P C c 12t> s 120) 

(o) JeriaiY CaZdwcW (1606) Cro Jac 184 Johnsony Um^erwood (1 61S) 
\>o Jao 493 It IB customary to add the woids and others their asso 
dates 

(p) Smithy B (1849) 18 L J (m c ) 207 

(q) btdt (154o) 37 Hen 8 c 1 8 1 Up to that date 1545 the ap 

pointrnent liad been with the Lord Chancellor a cuBtom that v\as tostored 
by stat (1549) 3 & 4 Edw 6 c 1 a 3 but the right ol appointment 
was once more vested in the Sovereign in person by etat (1688) (1 WiU 
& Mar c 21 a 4 Upon appointment the Sovereign the custos rotu 
lorum receives his commission from the Lord Chancellor (stat (1545)37 
Hen 8 c 1 s 2) In the county of I ancaater the appointment is made 
through the Chancellor of the Duchy (Lancaster County Clerk Act 1871 
(34&36Vict c 73) 8 9) 1 ormeily the Archbishop of lork had the 

right to appoint a eustos rotuhrum for certain hberties in lorkshire and 
Nottinghamshire the Bishop of Durham for Durham and the Bishop of 
1? ly for the Isle of Ely but their pnvileges were extinguished and the 
right transferred to the Crown m the case of the libeities in Yoiksliire and 
Nottinghamshire and the Isle of Ely by the Liberties Act 1836(6 & 7 
Will 4 o 87) and in the case of Durham by the Durham (County 
Palatine) Act, 1836 (6 A 7 ^^llL 4 o 19) 

(r) Harcaurly jPV»t( 1693) 1 Show 506 In practice the office » almost 
invariably united with that of lord lieutenant oi the county Formeily he 
had the nght to appoint the clerk of the peace but this is no longer the 
case (see title Local QoyEHNMENT p 343 ante and see the text taifra) 

(e) As to their actual custody see p 627 post • 

(0 Stat (1545) ^7 ILu 8 c 1 8 2 whicn so far as regards custody 
of lecords he dtM through tlie clerk of the peace (see p 627, post) 
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In fche case of counties he is appointed l»y the btanduig ]oitit 
committee ot the county council and the qu liter sessions (m) and 
maj be dismissed by them (a) 

In boroughs having a sepaiate couit of quarter sessions A clerk 
of the peace is appointed foi the borough bv the borough council (b), 
and he holds ofhee duimg good behaviour (c) 

1321 In counties his salary is calculated <nid paid to him in his 
]oiiit capacity as cleik of the peace and cleik to the count} 
council (d) All fees and costs which aie not excluded fiorti this 
airangement are payable to the count} fund (e) 

In boroughs he may be paid eithci by fees or by salary (f), but 
in piactice he is almost iiivaiiibly paid by silary and the fees 
authoiised to be taken by the clerk of the peace iie in that case to 
be accounted for by him to the borough tieasurei ( o) 

1322 Ihe fees vhich the cleik of the peace is lutlioiibed to tal e 
aie set out in a table settled in the counties by the justfees at 
quarter sessions in the boioughs by the borough council and 
approved b} the Sccieiai} of Stiti (//) and iny cleik of the peace 


(m) Local Government Act 1888 (51 A 52 Vict c 41) s 83(2) Ab to the 
standing joint committee see title I ocai Go\i*RNML.Ni p 370 ante 
h ormeily the appointment in the case of I ancashire was in the gilt of 
the Chancellor of the Duchy (Lancaster County (lerk Act 1871 (54 & 
15 Viot c 73) s 2) The cleik of the peace in Lancaslmo is now ap 
pointed as in other counties (Local Government Act 1888 (51 C 52\ict 
c 41) s 83 (9) ) The appointment might formerly be made bv paiol and 
without deed (launders v Owen (169S) 2 Salk 467) but is now by 
resolution of the standing joint committee 

(а) local Government Act 1888 (51 C 52 Vict e 41) s 83 (2) Ihe 
grounds for dismissal aie not now defined but under the former statute 
stat (1689) 1 Will & Mar c 21 refusal to record an oidui of the court 
of quarter sessions was held such a misdemeanour m the execution of 
his ofhee as to warrant the dismissal of the clerk of the peace (li v 
Ru68ell {ISQd) 10 B &S 91 W tides v Bussell (ISiiQ) L I 1C P 722) 
Clerks of the peace appointed before 1888 may be dismissed by the i us 
ticea in quarter sessions subject to appeal to the 1 ord Chancellor (Cleihs 
of the Peace Kemoval Act 1864 (27 & 28 Viot c 65) ) Complanit of 
the misconduct alleged must have been made in wilting by two jiislico 
and a copy sent to the ciisios rotiilorvm {tbid ) 

(б) Municipal Corporations Act 1882 (45 A 46 Vict c 50) s 104 (1) 

(c) Ibtd a 164 (2) 

(d) Local Government Act 1888 (51 A 52 'Vict c 41) s 83(5) Aslohia 
office as clerk to the county council see title Local Govcknmlnj p 343 
ante 

(a) Local Government Act 1888 (51 A 52 Vict c 41) s 83 ( >) As to 
the county fund see title Local Goverkhent p 358 ante 

(/) Municipal Corporations Act 1882 (45 A 46 'Vict c 50) s 164 (5) 
Cnminal Justice Administration Act 1851 (14 A 15 Vict o u5) s 9 

Iq) Cnminal Justice Administration Act 1851 (14 A 16 Vict o 55) 

B 1 1 The method of hccounting for them is to be such as the borough 
council may direct {tbtd ) As to the borough treasurer see title I ocal 
Government p 313 ante 

(h) Clerks of the Peace (Fees) Act 1817 (57 Geo 3 c 91) s 2 
Summary Junsdiction Act 1848 (11 A 12 Vict c 43) s 30 Municipal 
Corporations Act 1882 (46 A 46 Vict c 60) s 164 (6) (6) Copies of the 
tabw so approved are to be publicly displayed at the place where quarter 
sessions are held (%bvd s 234 « Clerks of &e Peace (Fees) Aot> 1817 ('*7 
Geo 3»c 91), s 3) 
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or receiving any other or greater fee than that prescril)e^ 
in the table of fees is liable to a penalty which may be recovered bj 
any person bunging an action therefor m the High Coait(i) 

1323 Compensation is gianted to clerks of the peace for the loss 
of fees in criminal prosecutions in consequence of certain statutes 
and where the clerk of the peace is paid by faalai> the amount of 
the compensation is payable to the countj oi borough fund (/t) 

1324 In counties the standing joint committee have powei to 
appoint a deputy clerl of the peace to act in lieu of the clei k of 
the peace in case of his d^ath illness oi absence oi in such othei 
cases as the\ ma^v deteiiiiine (Z) A d(putv so ipj ointed holds 
oliice during the pleasuie of the standing joint (onnnittct and his 
all the iiovvcis of a clcikof the peace {m) A suitible lemunei itiou 
nia\ be ibsigned to him b> the standing joint committee out of the 
Bilai\ of the eleil of thcptace(?0 

The effect of these envetmeiitb would s^em to be tint thecleik 
of the peace can no longei e\cicise his functions tntiiel) 1 j\ 
deputv (o) but he still retains tht n^^ht to ippoiiit an issistaiit to 
act wliene'vei at a couit of quaitei sessions it is drieimined to loiin 
a second couit (p) 

In boioughs he is entitled in the case of hits illness incapacity, 
or absence to appoint a deputy to act for him (q) but the appoint 
ment must be made by him in writing and notified m wilting to 
the council in whose minutes the appointment must be recorded (/) 
In the event of his death or being incapable of appointing a deputy 
the council may appoint one and assit^n him a suitable remunera 
tion out of the clerk s salary (s) A deputy has the same powers as 
the cleik of the peace (a) 

Where a second court is foimed at any qu alter sessions the cleik 
of the peace must at the request of therecoider appoint an assistant 
clerl of the peace {h) ^ 

1325 The clerk of the peace may not be a clerk to the justices 

(i) Clerks of the Peace (lees) Act 1817 (57 Oeo 3 c 91) ss 2 4 
Summary Jurisdiction Act 1848 (11 & 12 Vict c 43) s 30 The penalty 
under the former Act is £5 under the latter £20 

(k) Criminal Justice Act 1855 (18 & 19 Vict c 126) s 18 
(Z) Local Government Act 1888 (61 & 52 a ict c 41) s 83 (4) Re 
corders Stipendiary Magistrates and Clerks of the Peace Act 1906 
(6 Ldw 7 c 46) 88 1 (1) (6) and see also title Local Governmekt 
p 344 ante Clerks of the peace appointed before 1888 retam their right 
to appomt their own deputy (Local (Government Act 1888 (61 & 52 Vict 
c 41) s 118) 

(m) Local Government Act 1888 (51 & 52 Vict c 41) s 83 (4) 

(n) Recorders Stipendiary Magistrates and Clerks of the Peace Act 
1906 (6 Edw 7 0 46) s 1 (1) 

(o) This right he bad subject to the approval of the custoa rotulorum 

under stat (1646) 37 Hen 8 c 1 s 1 which is not repealed • 

(p) Stipendiary Magistrates Act 1868 (21 & 22Tict c 73) s 11 see 
Local Government Act 1888 (51 & 52 Vict c 41) s 83(4) 

iq) Municipal Corporations Act 1882 (45 & 46 Vict c 60) s 164 (3) 

(r) Ihid B 164 (4) 

(«) Recorders Stipendiary Magistrates, and Clerks of the Peace Act 
1906 (6 Edw 7 c 46) s 1(1) 

^a) lh%d s 1(3) If the office becomes vacant the deputy may continue 
to act until it is fflled^ up to a maximum of six months (wd s 1 (2)) 

{b) Municipal Corporatioob Act 1882 (46 & 46 Viot c 60} s 168 (6) 
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of aoy petfy sessional division of the conntj or borongh for vrhich 7 

he IS clerk of the peace (c) Officers of 

Where he has to devote the vhole of his time to his duties as Quarter 
clerk of the peace he is not eligible to servo m Parliament (d) Se sslon si 

Conviction for corrupt practices at an election vacates the office 
of clerk of the peace and mcapacitates the convicted person from 
holding office for seven years (e) 


1326 In counties which are divided and have more than one Clerks of the 
couit of quaiter sessions a clerk of the peaoe is appointed 5®®®? 
foi each division (/) r»n^ 

In counties which are divided into separate administrate e 
counties but ha\e onlj one couit of quaiter sessions the < leikship of 
the peice of each admmistiative county is a separate ofhce but the 
ofiices may be held by the same person (ff) Wheie they aie held 
by diflerent peisons the justices in general sessions may appoint 
the clerk of the peace of eithei administrate e county to be clerk of 
the peace of such sessions and may remove hm) and the salary to 
be paid to him is detei mined jointly by the standing joint 
committees of the administiative counties (h) 


1327 The cleik of the peace in counties (/) has charge of and is Ceneral 
responsible for the records and documents of the county subject to ^iuties 
the directions of the lotulorum the quaiter sessions or the 

county council (/ ) counties 

In boroughs he is the custodian of the recoids of the court of (ii)in 
quarter sessions of the borongh but otherwise the charteis deeds 


(c) Justices Clciks Act 1877 (40 A 41 Vict c 43) s 7 see also p 551 ante 
{d) Local UoveTnment Act 1888 (51 & 52 Vict c 41 s 83 (13) 

(e) Coirupt and Illegal Practices Prevention Act 1883 (46 47 Vict 

o 51) ss 6 b4 

if) Local Government \ct 1888 (51 A, 52 % lot c 41) s 83 (10) Ihe 
counties affecfed are Yorkshire and Lmcolnshire which are divided inta 
ridings or paits Cainbiidgeshue uart of which the Isle of Lly has a 
separate court of quarter sessions and Northamptonshire part of which 
the ^oke of Peterborough has a separate court of quarter sps'sions see 
pp 537 ante 

ig) Local Govemmtnt Act 1888 (51 62 Vict o 41) s S3 (7) Ihe 

counties aftected are Suffolk and Sussex 

(fe) Ibid 

(t) He acts both as clerk to the county council and as clerl of the peace 
of the county see tztJe Local ( over^ment p 343 ante When -icting 
in 1 elation to any business of the county council or acting under the 
statutes relating to the legistration of parliamentary voteisy or to the 
deposit of plans or to jury hsts or to any registration matters he does so 
undei the direction of the council (Local Government Act 1888 (61 A 52 
Vict c 41) s 83 (6) ) Ihe Acts relating to such matters are to be read as 
if the clerk of the county council were substituted for clerk of the peace 
(ibid ) 

(1) Ibid B 83 (3) piuB duty includes such documents as are directed 
to be deposited with him under the standmg orders of either House of 
Parhament (Parliamentary Documents Deposit Act 1837 (7 Will 4 & 1 
Vict c 83)) special Acts deposited under the Cemetenes Clauses Act 1847 
(10 & 11 Vict 0 65) 8 66 the Commissioners Clauses Act 1847 (10 A; 11 
Vict 0 16) B 110 the Companies Clauses Consohdation Act 1845 (8 A 8 
Vict c 16) s 161 the Gasworks Clauses Act 1847(10 All Vict o 15) s 45 
the Harbours Dheks and Piers Clauses Act 1847 (10 A 11 Vict o 27) s 9" 
the Lands Clauses Consolidatioa Aot^ 1845 (8 A 9 Viot o 18), e 150 the 
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recoids and documente of the borough are in the custody of tho 
town clerk (1) 

1328 The clerk of the pe^ce is the propei ofhcer to leceive notices 
of appeal to the court of quarter sessions (m) He also issues the 
notice convening the se<^sions(a) and furnishes the list of jurors 
requiied to be summoned (o) 

hen the court is held it is his duty to prepare the indictments 
to cill over the panels of giand and petty jurois to swear the 
jiiriesj receive the bills hen found arraign the prisoners give them 
in ( haige of the imy which is to trj them and receive ihe \erdict (p) 
lie receives the tines imposed and enrols recognisances estieated 
h\ the couit of quaiter sessions (q) or the coroner for the county or 
loiough (/) and he receives monthly returns of the hnes imposed 
h) the justictb in petty sessions (a) 


D ities as 1329 Fe 18 the taxing officer of the court of quarter sessions with 
taxing oflicer respecu to taxing costs pajable out of the county or hoiough lunds {b) 
and w hen the amount payable is ascei tamed he delivers to the pei son 
to whom the court directs the costs to be paid an older upon the 
count} or boiough treasurer (c) On the hearing of appeals by the 
court of quaitei sebsions costs oiJeied by the couit to be paid are 
paid over to the clerk of the peace {d) 

He also acts as the taxing ofticei in the case of amounts payable out 
of local funds by the local authoiities or guardians upon apj ication 
being made to him b} the local authority or boaid of guiuhans or 
ovei seers (^ ) 


Markets and Fairs Clauses Act 1847 (10 II Vitt ( 14) s >S the 

Railways Clauses C onsolidation Act 1845 (8 & 9 Vict c 2U) s 102 the 
low ns Improvement Clauses Act 1847 (10 V 11 Vict c 14) s 214 and 
the Waterworks Clauses Act 1847 (10 & 11 Vict s 90 plana 

lleposited under the Pailways Clauses Consolidation Act 184o (8 ^ 9 Vict 
c 20) 8 9 and accounts deposited under the Cemeteries Clau es Act 
1847 (10 & 11 Vut c 6u) s 60 As to his duty to make parliamentary 
leturns see title T or\i Covernment p 343 ante 

(l) Municipal Corporations Act 1882 (45 & 46 Vict c 50) s 17 (3) 

(m) ( omparo ?? v DeihifsJtiTe Justices (\%b2) 22 L J (m c ) 31 

(ft) By advertisement m the local press 

(o) bee title JuriES ^ol XVIII pp 233 et seq 236 et seq 260 09 

In the event of maiden sessions he must notify the jurors and in the rase 
of county quarter sessions all the clerks to the lustices see thid p 239 
and p 620 ante If h^ has not summoned the jury himself he mav diiect 
the sheiiff or under sheriff who has done so to send the notice (Assucs and 
Quarter Sessions Act 1908 (8 Edw 7 c 41) s 1 (2) ) 

(p) Arohbold Pi actice of Quarter Sessions 6th ed 75 

(^) Lew of Fines Act 1823 (4 Geo 4 o 37) Quarter Sessions Act 
1849 (Barnes Act) (12 & 13 Vict c 45) 

(r) Coroners Act 1887 (60 61 Vict o 71) s 10 (4) 

(a) Summary Jurisdiction Act 1848 (11 & 12 Vict o 43) s 31 

(b) See p 629 post 

fc) Costs m Cnminal Cases Act 1908 (8 Ldw 7 c 15) a 2 

(d) Summary Jurisdiction Act 1848 (II & 12 Vict c 43) s 27 

Poor I aw Amendment Act 1844 (7 & 8 Vict c 101) s 39 Public 
Heiith Act 187^(38 X 39 Vict c 66) s 249 and see title Poor Law 
Tot such work he is enlatled to remuneration at a rate fixad by the Master 
at thcLrown Offioaond dccLied by the Local Gorerument Board (tbtd^ 
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1330 In the county of London the clerkship of the peace is a 
distinct office from that of clerk of the county council, and must 
be filled by a different person (/} 

Sscr 8 — Finance! of Qiiatter Seteions 
StJB Sect 1 — County tund County Treasurer 

1331 In a county ill costs incuried by the quarter sessions or 
the justices out of sessions and all costs mcuiied bvanyjustup 
police officer oi constable in defending any legal proceedings bi ought 
against him m re«'pect of any order made or act done by him in 
execution of his duty aie payable out of the county fund {q^ so fai 
as the amount is sanctioned by the standing joint committee of 
the county council and of quarter sessions and is not olheiwise 
provided for {h) The payment is made by the county treasurer on 
the order of the county council (i) 

The costs oidered to be piid in criminal cases to the prosbcution 
01 (leffiice aie pajable out ot the county fund and the pajnient is 
made b\ the county tieisurei upon the ordci oi certificate of the 
couit of quarter sessions or the justices before whom the matter in 
respect of which they aie payable was heaid (/) 

Ihe county tieasuier leceives quarterly from the clerk of the 
peace and the clerks to justices an iccount of the fees taken by 
them and of hues leceived by them and unclaimed or not otheiwise 
appropriated {1) 

Sub SicT ^ — B^rou^h jbunf I om qh Irastmr 

1332 In boroughs the boiough fund beais the cost of the 
recoider (m) and the clerk of the peace (n) and of payments made 
by Older of the court of quarter sessions (o) wheie there is such 
a couit and of the cleik to justices (a) and payments made by 


If the account la presented to the auditor without being taxed its reason 
ableness cannot ^ttrwards be questioned (B v Dayton 'Warwickshiie 
Oiewsrs (1866) 2o L J (Q b ) 296 B v Hant (1856) 6 E B 408; 

( f ) Local Government Act 1888 (61 &. 62 Viot c 41) s 83 (11) see 

title Metropolis 

( q ) U to this fund see generally title Local Govervmemt p 3o8 ante 
(h) Local Government Act 1888 (ol & 52 "Vict c 41) s 66 As to wli it 

robts of quarter sessions and petty sessions include see tbid s 100 In 

the county of London the City of London is hable to contribute to the 
costs of sessions for the county (ibid s 41 (5) ) 

{%) Ibid s 80 (2) (6) As to the county treasmer see title T goal 
Government p 344 ante 

(k) Costs m Criminal Cases Act 1908 (8 Edw 7 c 15) ss 1 — 3 and 
see title Criminal Law and Procedure Vol I\ pp 445 et heq 

(l) Criminal Justice Administration Act 1851 (14& 15\ict o 55) s 21 
Tustioes Clerks Act 1877 (40 & 41 Viot o 43) s 6 and see pp 616 62o 
ante 

(m) Municipal Corporations Act 1882 (45 & 46 Vict o 60) s 140(1), 
(2) Sched V Part I As to the recorder see p 644 ante 

(n) Municipal Corporations Act 1882 (45 & 46 Vict o 60) Sched V 
Fart II This is the case if the clerk of the peace is paid by salary in 
lieu of fees see p 626 ante 

io) Municipal Corporations Act 1882 (46 & 46 Vict o 50) s UO (3) (o) 
(a) Ihtd,B 140(1) (2) Sched V Parti 
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order of a justice in pursuance of the Municipal Corporations Act, 
1882 (b) where there is a separate commission of the peace (e) 

County boroughs which have a separate court of quarter sessions 
do not contribute to the cost of the quarter sessions of the county 
in which they are situated (d) but all other boroughs, whether 
they have a separate couit of quaiter sessions or not, do con 
tribute (e) 

1333 Costs m criminal cases are payable out of the borough fund 
of a county borough but in the case of othei boroughs out of the 
county fund of the county m which they aie situated (f) 

1334 Penalties imposed by the boiough justices or the boiough 
quarter sessions which aie unclaimed or not otherwise appio 
piiated (q) and the foes payable to the clerk to the justices where 
there is a separate commission of the peace (h) or to the cleil of 
the peace if paid by salarj wheie there is a separate couit of 
quarter sessions (t) are pajable to the borough fund 

Such penalties and fees must be accounted for quarteilv to the 
borough tieasurei (i) by whom all payments to and out of the 
boiough fund are made (1) 

Sect 9 — Duties oj- the ShetiJ 

1335 The shenff (m) is the officer to whom the piecept of the 
justices convening quarter sessions m counties is addressed {n) 
He IS in theory responsible for the pioclamation of the sessions 
but this duty is in fact earned out by advertisement in the local 
press by the clerk of the peace (a) 


^ (b) 46 46 Viot c 50 s 140 (3) (d) 

(c) In such case the expenses of providing and maintaining a justices 
room may be payable out of the borough tund {ibid bched v Part II ) 

(d) Local Government Act 1888 (61 & 62 Vict c 41) s 32 (3) 

(e) Ibid 8 35 (5) see note (/) p 540 ante and title Local 
( OVEFNMENT pp 353 et seq ante 

if) Costa in Criminal Cases Att 1908 (8 Ldw 7 c 15) s 2 and see title 
(rimixcl I aw and Proceduke Vol I\ pp i46ets€q 

(q) Mumcipa^ Corporations Act 1882 (45 A 46 Vict c 60) s 221 Ihis 
includes m the case of quarter sessions boroughs all fines except (a) such 
as are directed to be paid to the informer or persons aggrieved (b) such as 
are specially appropnat^d under any Act passed since 1836 (c) such as 

are payable to the revenue (ibid s 221 (2) Justices Clerks Act 1877 
(40 S. 41 Vict o 43) 6 6) 

(h) Criminal Justice Adraimstiation Act 1851 (14 15 Vict c 5i) 

s 11 Tubtices Clerks Act 1877 (40 & 41 Vict c 43) a 9 

(i) Cnminal Justice Administration Act 1861 (14 A, 15 Vict o 55) s 11 

(A) Ibid Justices Clerks Act 1877 (40 & 41 Vict c 43) s 9 

(l) Municipal Corporations Act 1882 (45 A. 46 Vict c 60) s 142 Aa 
to the borough treaanrer see title Local Go vernmeni p 313 ante 

(m) As to boroughs which have the right to appoint a sheriff see note (/) 
p 540 ante See generally title Sheriffs and Bailiffs 

(n) See p 619 

(a) See pp 619 628 ante In the same manner it is in theory his duty 
to be piesent at quarter seasions but in fact the under sheriff is usually 
present tn hib stead s^e title ShbriiiFS and Bailiffs As to his duty 
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1336 The sheiifl is the officer through whom or through whose 
Bubordinates fines and forfeited recogni'^ inces aie recoveied the 
goods of defaulting persons distrained on oi the persons them 
selves taken into custody (h) 

Slot 10 — Diitits of the Police 

1337 In counties the police are undci thg conliolof the standing 
joint committee of the county council and quaitei sessions (c) but 
it IB still the dut} of the chief constable in counties to attend the 
court of quaiter sessions {d) and the justices at sessions m in ike 
such ordeis as the> deem expedient with regard to the attend nice 
of police upon them theieat (e) 

In boroughs as well as in counties the polite peiform such duties 
as quai ter sessions may dii ect ( / ) 

SbCT 11 — Tin leg 

1338 Jurois foi county quiitei sessions aie diawn fiom the jiir> 
list compiled b> the cleik of the peace ( 7 ) He mal f s out a list of 
those to be summoned for an} sessions and tiansmits it twent\ 
da } 8 before the holding of the sessions to the sheiifl bv whom or 
by whose undei sheriff the summons is actually issued (h) 

Jurors in boioughs are summoned directly by the dtik of the 
peace (t) 


m summoning jurors see title Tutiie*^ Vol Will pp 236 238 and 
to the notice required m the event ot maidcu stsmons s< c ibid p 219 
and p 620 ante 

(b) Levy of lines Act 1822 (3 Ceo 4 e 46) Levy of lines Act 1821 
(4 Loo 4 c 37) Quarter Se'^sions Act 1849 (12 ll\ut c 4o) s 17 
(Baines Act) As to his duties with re^ iid to antiu il icturtiis and as to the 
appointment^! under sheriff and deputy see title bin uii? 1 s and B\iiiirs 

(c) Local Government Act 1888 (51 ‘t. 52 \ict c 41) & 9 hei tilH^ 
Local Go\Er\MENT p 370 ante and see generally title 1 01 ici 

(d) County Pohee Act 1839 (2 A. 3 Vict c 93) s 17 

(e) County Police Act 1840 (3 4 \ ict c 88) s 2b 

(/) County and Borough Police Act 1856 (19 & ‘^oyut o 69) s 7 
see the Local Government Act 1888 (51 & u2 \ict c 41) s 9 

(g) Junes Act 182 d (6 Geo 4 c 50) s 12 Tunes Act 1862 (25 26 

Viot c 107) s 4 and see title Juries ^ol XVIII pp 233 — 235 236 
238 239 266 and see ibid pp 229 et seq The cleik of the peace in 
performing this duty acts as cleik of the county council (Local Government 
Act 1888 (51 Au 62 Vict c 41) s 83 (6)) As tq notice in the e\cnt of 
maiden sessions see p 620 ante 

{h) Juries Act 1825 (6 Geo 4 c oO) s 41 and see titles Juries 
V ol XVIII p 236 SuERiFFS AND B UI iFrs 

(t) Municipal ( orporations Act 1882 (45 Sl 46 Vict c 60) s 186 (2) (3) 
and see title Juries Vol XVIII p 239 As to notice m the event qI 
maiden sessions see p 620 ante 
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Part XII — Jurisdiction of Quarter and 
General Scssioils Procedure 

Sect l^Onqmal Cnminal Junsdiction 
Su’J Slct 1 — On Indictment 

1339 The original trial of prisoners by a court of quarter 
sessions is alwajs begun by indictment ( y) the coui&e of the pro 
ceedingfa being in all respects similar to that of a. tinl by a couit of 
assize {1) 

1340 All indictable offences may be tiled by quarter sessions 
except those enumeia*-ed below (D 

1 Treason 

2 ^iurdei 

3 Any felony the punishment of which may be penal seivitude 
for life except burghiy which is triable at quarter sessions unless 
there aie cncumstances making the case gra\e or difticult(wO 

4 Misprision of treason 

5 Offences against the title prerogative or person of the 
So\ereign or Government or against eithei House ot Pailiament 

b Oflentes subject to the penalties oipKPmumie 

7 Blasphemy and offences against leligion 

8 Administering or taking unlawful oaths 

9 Perjury and suboinatioii of peijuij (n) 

10 Afaking 01 suboimng any other person to make a false 

(y) Foimerly the trial might be begun either by indictment informa 
tion or piesenlment but the proceeding by information has fallen mto 
disuse and there is no leal dMinciion bet>\een piesentment and indict 
qieut as on a presentment bein^ made an mdictment is draWn to meet it 
by the clerk of the peace 

(/ ) bee title Criminal Law and I rocedurl Vol IX pp 329 et seq 
351 et seq Quarter sessions have power as part of their inheicnt juiis 
diction to Older a convicted person to come up for judgment when called 
upon and therefore when such a person is bound over under a condition 
authorised by the Probation of Offenders Act 1907 (7 Edw 7 o 17) (see 
note (wi) p 606 ante) and commits a breach of the recognisance quarter 
sessions have power to sentence him even if as seems probable the Act 
referred to does not apply except in the case of courts of summary 
junsdiction (B v Sprathng [1911J1K B 77 C C A) 

(Z) Justices m quarter sessions had at one time mrisdiction to try all 
offences but foigery or perjury but this jurisdiction has been from time to 
time limited Ihe offences excepted from their jurisdiction were defined by 
the Quarter Sessions Act 1842 (6 & 6 Vict e 38) s 1 Those contamed 
m the list given m the text supra are all enumerated by that Act except 
such as are specially noted Particulars as to the various offences wiU be 
found m title Criminal Law and Procedure Vol IX pp 460 et seq 

(m) The exception in regard to burglary was made by the Burglary Act 
1896 (69 & 60 Yiot e 67) An attempt to commit suioide is not an attempt 
to v^ommit murder» and not being within the Offences against the Person 
Act 1861 (24&25Vi6t c 100) s 11 is not an offence withdrawn from 
the junsdiction of quarter sessions {B v Burgess (1862) 32 L J (M c ) 
65 C C R) 

(n) Perjury Act 1011(1 A 2 Geo 5 c 6) s 10 Sched •This Act does 
ipLot come into force until 1st January 1912 
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oath, affirmation or declaration punishable as perjury or as a 
misdemeanour (o) 

11 Forgery • 

12 Unlawfully or malic louoh setting fue to crops or to aiSy pait 
of a wood or tiees or to inv heath goise furze or fein 

18 Bigamy and ofiences against the laws lelating to marriage 

14 Abduction of women and guls 

1 :> i nde ivoiinng to conceal the birth of a chi hi 

16 Composing punting or publishing blasphemous seditious, 
or defamator}^ libels 

17 Unlawful combinations ind conspii icies except those to 
commit any oflence which the couit misfit have tried if committed 
by one person 

18 Stealing 01 fraudulently taking mjuiing oi dostrojmgrecoids 
or documents belonging to any couit of law or relating to any 
pioceedmg therein 

19 Stealing or fraudulently destroying oi concealing \frills or 
tebtamentaiy papers oi any documents orwiitten instrument being 
01 containing evidence of title to an\ inteicst in land 

20 Palse personation 

21 Bubery at elections ind otherwise (q) 

22 Poaching at night by tliiee oi more peisons one oi moie of 
whom IS armed (?) 

28 Offences indictable under the Cimunal Law Amendment 
Act 1886 (s) 

24 Offences by agents bankeis oi fictois under the Larceny 
Acts 1861 and 1901 (0 

25 Offences in regaid to official Beciets(?i) 

( r ^ Arti leb f f thr I ca f 

1341 Arfades of the peace are ati ipplication to prevent an 
apprehended breach of the peace by oideiing the offender to give 
security for his good behaviour and imprisoning him in default 

The complaint may be made or exhibited to tlio High Court or to 
a court of assize as well as to justices (a) and i* made to justices 


(o) See note (n) p €>32 ante „ ^ 

(v) 1 dlse Personation Act 1874 (37 & J8 Yict c 36) s 

la) Quarter Sessions Act 1842 (o & 6 Vict i 38) s 1 Corrupt Prao 

ticoa Prevention Act 18 o 4 (17 A 18 Yict o 102) s 10 Corrupt and Illegal 
Practices Prevention AcW 1883 (46 & 47 Vict a 61) s 53 Muniupal 
elections (Corrupt and Illegal Practices) Act 1884 (47 & 48 Vict 

0 70) 8 30 City of London Ballot Act 1887 (60 & 61 Vict 

c im ) 8 9 Local Government Act 1894 (66 & 67 Vict c 73) s 48 

1 ondon Government Act 1899 (62 & 63 Vict c 14) 8 2 (6) Proven 

tion of Corruption Act 1908 (6 Edw 7 c 34) s 2(6) But prosecutions 
under the Public Bodies Corrupt Practices Act 1889 (52 & 53 Vict 
c 69) may be tried at quarter sessions (ibid s 6) 

(r) Night Poaching Act 1828 (9 Geo 4 o 69) s 9 

(«) 48 & 49 Vict c 69 8 17 

<11 24 & 26 Viot c 96 ss 76—87 1 Edw 7 e 10 

(u) Official Secrets Act 1911 (1 & 2 Geo 6 o 28) s 10 (3) weiJnd 


B 13 {2^ 

(a) B T DiAn (1847) 12 Q B 1026 In the case of a peer or peeress 
the ^jnplwnt must he made to tho High Cemrt (4 B1 Com 363 , oomparo 
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may be made to them either ^hen assembled m quaiter sessioiifi 
or not the juribdiction to dea.! with the compldint being deiived 
fiom the terms of their commission (6) ihe complaint should 
usually be made locally and not to the High Court which has 
lefused to lieir such a complaint on the ground that it should 
ha\e been made to the local quarter sessions (c) but if complaint 
has been leceived and sureties lequired on insufficient grounds or 
if the justices have refused to lequire sureties to be given the 
llighCouit has powei to quash the older (d) oi to reqiiiie sureties 
to be given (e) 

1342 A distinction is to be diawn between such complaints 
when made to justices at quaitfi sessions and at othei tunes 
AVhen not made at quaitei sessions they are not ai tides of the 
peace but aie merely applications to have the defendant bound 
over to keep the peace and the pioceduio is then the same as in 
the cas>3 of any othci complamt(/) both complainant and defen 
daut 1 eing liable to be cilled examined and cross examined and 
nude subject to costs (ff) 

1343 Ai tides of the peace exhibited at quarter sessions aie a corn 
pi lint made c/ paite(It) the defendant cannot bo culled noi make 
answei to the allegations igainst him bj affidavit oi otherwise (i) 

1344 The complaint must be made upon oath ( j) and show suft 
cient giounds foi the application (/ ) The proper ground is that the 
complainant is in fen of bodilv injury (/) but a libel likelj to lead 
to a breach of the peicc Ins been held siiffiLiont ground (m) When 
bitislied that theio is sufficient giouiid foi the application it is the 
duU of the justices to ^i\nt it(«) but if the complaint appeals 

I X parte Cifford (Lord) (1845) 1 ^ow &(ss ( as 490) The complimt to 
ijie Iligli Court is made ex parte to the Dni&ion il C ourt st/O Crown Office 
Kulcs 1906 rr 246 — 256 

(6) See p 536 ante and slats (1360-1) 34 1 dw 3 c 1 (14S7) 3 

Hen 7 c 2 

(f) 2? V aitc (17a9) 2 Him 780 

{d) F v JJuvv (1S40) 12 Vd V LI 699 J lie c unit will uof lio\u\ir 
interfere to it dure the amount of the becunt> fixed by justices {R v 
llolhuay (1831) 2 Dowl 525) or to question the dctibion of the justices 
as to tlie reafaOD ableness of the appn hension felt by the complainant (A v 
Irtgarihen (1833) 5 B & Ad 678) As to the poweis of the High Court 
see further pp 661 666 post 

(e) R v MaUmhon{\^o^) 16 Q 13 367 

(/) As to such proceduie see p 607 ante 

(7) Summary Jurisdiction Act 187^ (42 A. 43 Vict c 49) s 25 see 
p b03 ante 

(k) ^ ane 8 (Lord) Case (1744) 13 Last 172 n 

(i) Ib^d B V Doherty (1810) 13 fast 171 B v Dunn supra 
R V Malltnson supra R v (1863) 8L T 311 

{}) B V Dunn supra 

ii) Fx parte Hulse (1861) 21 L T (m c ) 21 By 3IaUtn8on supra 

(l) Vanes (Lard) Case supra Phillips y Gateshead Justices (1879) 
Times 16th July It is msuSicient that the complainant should allege 
that if defendant were not bound over there would be a nsk of his cow 
mittiiig a breach of the peace himself (ibid ) 

fm) TJaylork y Sparke (1853) 22 L J (m c ) 07 

(ni Ton v (^870) 45 Jh J c ) 
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to them mahcious and untrue they may refuse process and commit 
the complainant for perjury (o) 

1345 Justices are entitled to require security from thei defen 
dant for the keeping of the peace foi any time they may think 
necessary (p) but not for an indehnite period (g-) Ihe taking of 
sureties and commitment to prison in default are judicial acts and 
c in not therefore be peifoimed on Sunday (?•) 

bUB Sect 3 — Incorngtbh Roques 

1346 The couit of quarter sessions has juiisdiction in lespect of 
mcoirigible logues committed by one or more justices to i house of 
collection until the next general or quaiter sessions The peisons 
included in this categoiy are vagiants who aftei i piovious con\ic 
tion for vagiancy have been convicted a second ti ne or who ha\e 
been convicted of breaking or escaping out of prison oi of \iolentl> 
resisting the police by whom they are aiiested upon a chaige of 
\agrancy on which they are convicted beioie a justice (s) 

The couit may inquiie into the ciicumstinccs of the case and in 
its discretion Older the offendei to l)e lurthei impiisoned and 
kept to haid lilioui foi an’v period not (xcecding oik ^cai and if a 
male to be hipped (0 

Spot 2 — (higinal Ciiil Jnnsduiion 

1347 The greater pait of the civil jurisdiction of the court of 
quarter sessions which v as mainly admimstralixc has been trans 
felled to the countj council (a) and wheie a local Act is in exist 
ence under which poveis similar to those transfeired In statute are 
exercised by quarter sessions or a committee of qu liter sessions 
buch powers may be transferred b> order of the Loc il Government 
Board (6) The matters still vithin the civil jurisdiction of quarter 
sessions are noticed belov (c) 

(o) B V Parnell (1759) 2 Burr 806 It is the duty of justices who 'ire 
aware that a pnze fight is to take place to cause the parties to bo broii^lil 
before them and bind them over till the next assizes or cbsions {B v 
Bilhngham (1825) 2 C P 214) 

ip) B V Bowes (1787) 1 lerm Kep 600 compare 22 y LitUe Er parte 
Wise (1909) 101 L T 859 

(q) Pricket v Oratrex (1846) 8 Q B 1020 

(r) B V Bamsay (1867) 16 W R 191 see title Pimp 

(s) Vagrancy Act 1824 (5 Geo 4 c 83) s 5 But the defendant must 
have been convicted as a rogue and vagabond A conviction for bf ing 
idle and disorderly is mstifficieut {B \ Johnson [1909] 1KB 439) ond 
see titles Criminal Law and Procedure Vol IX p 443 Poor T \w 

(t) Vagrancy Act 1824 (5 Geo 4 c 83) s 10 and see title Oi i min a l 
I AW AND Procedure pp 443 (appeals) 448 (costs) 537 (second otlerice 
of indecent exposure) 

(a) Local Go\ernment Act 1888 (51 & 52 Vict c 41) ss 3 et seq see 
title Local Go\ERNBirE]s r p 368 ante Where there is any dispute as to 
lurisdiction to be transferred the question is to be settled by the High 
Court (Local Covernment Act 1888 (51 52 Viot c 41) s 29) and there 

IS no appeal from its decision to the Court of Appeal (tbid Ex parts 
Kent County Council and Dover Council Lx parte Kent County Cotmcil and 
Sandwich Council [1891] 1 Q B 725 C A ) 

(5) Local Cttvemment Act 1888 (ol & 52 Vict c 41) s 4 

(c) See p 636 post 
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1348 The court of quartet sesBions is the fiuthoiity empowered 
to 01 del an increased rate to be paid for the enipSoyment of carnages 
and animals for military pmpo'^es (d) 

1349 Every three >ears the 3 ustices at county quartei sessions 
select fi\e of then numbei as members of the list of asses'sors for 
the purpose of heaimg ceit^nn cases in the Consistoiy Coiiit {() 

1350 The justices have po\^er to pass a lesolution if they think 
it iieccVjsary, for the appointment of one or moie parish constables 
foi aiij p iish ^^lthm their juiisdictioii (/) 

lh( contiol ot countj police is m the hands of the standing 
joint committee of the county council and quartei sessions but the 
justices m quarter sessions continue to luue pover to leejuire 
eonstible-. to perform such police duties as tlity uia\ think piope r 
uiul maintain supei\ision ot the foice the me mix is of wliicli aie 
hound jo obej then la\\ful oidcis(< 7 ) 

1351 In lioioughs having quaitcr sessions of their own the 
coionci appointed b> the council leccuos his remuneration by order 
of the lecordei who consequently has powei to disallow fees in 
cises ^^hele he thinks that an inquest was unnecessary or was not 
duly t ikeii (h) 

1352 The court of quirter sessions is responsible for the levy 
of all fines issues ameiciaments forfeited recognisances oi sums of 
money due in lieu or satisfaction of them(i) the loll ol which is 
ton piled (/) and swoin to by the cleik of the peace (/) before being 
placed ill the hands of the sheritf and his officers to execute (m) 

Tines etc not accounted foi as recovered by the sheriff oi dis 
chvrged aie le inserted in the roll until they are recovered oi until 
it lias been ascci tamed to the satisfaction of the Commissioners 
of the Treasury that the paity in default has noli' any goods 
01 chittels in txreat Britim on which distiess can be levied and 
that the paity in default himself cannot be found or placed in 
pnson (7?) 

These provisions extend to the iccovciy of fines imposed by 


Id) Aimy Act 1881 (44 A 45 Vict c 68) 8 IIJ Sdied III 
(6) Clergy Dienplme Act 1892 (55 & 56 'Vict c 32) s 3 (1) (c) and 6<^ 
titP Ecclesiastical Law Vol XI p 607^ note (/) 

(0 Parish Constables Act 1872 (36 & 36 \ict c 92) a 2 The list of 
persons ehgible to serve as paiish constables is made out by justices at 
special sessions see p 570 ante and see generally title Police 
(< 7 ) Local Government Act 1888 (51 & 62 Vict c 41) ss 9 3C Be Local 
(government Act 1888 Ex parte Letoestershtre County Council and Standing 
Joint Committee of the County of Leicester [1891] 1 Q B 53 and see 
titles Local Government p 370 emte Police 
(h) See title Coroners Vol VIII , p 227 but as to the fees payable to 
the jcoroner under the Coroners Act 1887 (60 & 61 Vict c 71), s 27 (2), 
see title CoRONBRe* Vol VIII p 227 
(%) Levy of Fines Act, 1822 (3 Geo 4 c 46) s 2 
(k) Ibid 
<l) Ibid B 3 
(m) Iktd 6 i 

(nji Levy of Vimm 1823 U C eo 4, c 37) s 1 
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justices in a court of petty sessions or suniinary jurisdiction and 
notified to the clerk of the peace by the clerk to the justices {o) 

The court is to mike ordeis from time to timefoi the payment out 
of money taken from a prisoner arrested by the sheiifl or his 
officeis of such sums as may be necessary for the boaid or lodging 
for one night of such piisoner (p) 

1353 Justices at quaiter sessions have po^er to older a rateable 
reduction in the cost of the gis oi watei so as to leduce th^pioht 
of the gis or \Natei company to the presenbed rate to mike 0 Hhi& 
as to iiKidental costs and to inflict hues foi icfiisil to product 
books (q) 

1354 The justices ha\o powers in connection with the iiiJi)] 0 \t 
ment widening and diieitin^of highways and pians and ctrtiJi 
cates relating to such matteis must bo deposited with tlie ckik ot 
the peace (a) 

1355 In counties and boioughs other than count} boroughs the 
justices ot the county in quaitei sessions aie the coinpciisition 
authoiity (h) 

1356 The justices of eveiy county and quarter sessions borough 
appoint out of then number as many fit and propei peisoiH as the) 
considei neetssar} to act as the judicial authoiit> foi lunac^ 
purposes (() The} also appoint three or more justices and one 
medical practitioner or more to act as visitors and the clerk ot the 
peace or some other person to act as clerk to the \ibitors(J) Plie^ 
may make an order on the county oi boiough tieasuier for the 
payment out of the county or borough fund of the salar} and 
expenses of the vibitois and then clerk (e) 

In counties they are the licensing authoiity foi houses foi the 
reception of* lunatics not in the jurisdiction of the Luiiacj Coni^ 
miBsioners and may in then discretion lecoinmend to the Loid 
Chancelloi that existing licences shall be revoked oi not renewed ( / ) 


(o) Quarter Sessions Act 1849 (Baines Act) (12 A 13 \ict c 4^) s 17 
As to such fines see p 603 ante 

(p) Sheriffs Act 1887 (50 A ul \]tt t 5^) s 14(2) A copy of the order 
must be exhibited m some conspicuous place (ibid s 14 (3) ) and st e 
title Sheriffs and BAiLirts Misconduct by a shi^iiff or his oftic i in 
execution of a wiit ussued by the court ot quarter bossions may be dealt 
with by that court as if it were a contempt (Shentts Act 1887 (50 A 51 
\ict c 6o) 8 29 (3)) 

(q) See generally titles Gas Vol XV pp 367 368 Water Supply 

(a) Highway Act 1835 (6 A 6 Will 4 c 60) ss 82—93 Highway 
Act 1864(27&28 Vict o 101) ss 21 47 48 see title Highways ^tbefts 
AND Bridges Vol XVI pp 76 et seq 

(b) See title Intoxicating Liquors Vol XVIII pp 68 69 

(c) Lunacy Act 1890 (53 & 64 Vict o 6) s 10 and see titlel UNAiirs 
and Persons of Unsound Mind p 602 ante 

(d) Lunacy Act 1890 (53 A 54 Viet c 6) ss 177 178 and see title 
Lunatics and Persons op Unsound Mind p 468 ante 

(e) Lunacy Act 1890 (63 & 64 Vict c 6) s 22o 

(f) Ibid ss JOS 221 (1) In boroughs this jurisdiction is exercised by 
the justices m special sessions see p 570 ante and generally title 
Lunatics and Persons of Un<»ound MinD| p 474 mU 
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1357 Overseers and others who under an order of two justices, 
seize the goods of husbands and patents who lea\e their wives or 
children, foi the maintenance of such wnes and children are liable 
to account foi the money so received by them to quarter sessions (^/) 
In counties the expenses of lemoval of apaupei in a paiish which is 
not part of any union may be oideied by the justices in quaitei 
sessions to be paid out of the countv fund (h) 

The justices in quaitei sessions ha\e also powei to lemove causes 
of complaint at a woil house ceitified to them bj ji sticcs who ha^e 
\isited the woikhouse (i) 

1358 In counties the justices in quaitei sessions aie the piison 
authoiit}- (/) and appoint the membeis of the \ibifciu^ committee (1) 
and the ofticeis of the piison (m) 

1359 In both counties and boroughs the coint of quaitei 

sessions has luthority to make an oidei toi the ol 

iMugs ban] eftects m ceitain ciicumstances [//) 

1360 fhe court of quaiter sessions receives tliiough the cleil 
of the peic( and confiims the lulcs made 1 )\ scientiljc and loin 
societies (i>) 

S>ci 3 — JunsJution Oil Appial 
Si B Sfct 1 — In General 

1361 The couit of qimter sessions has juiisdiction in all cases 
wheie thcie is a light ot appeal from a comiction or oidei except 
a separation order (p) made bv a couit ot summaiy juiisdiction ( 5 ) 
01 tioni the dismissal by such a couit of an infoiniation under the 
1 \cise Management Acts 1827 and 1834 (?) 

Sub Slot 2 — In Particular Casei 

1362 The court of quaiter sessions has also juiisdiction on 


(q) Poor Relief (Dc&eitcd A\ivc 8 and Children) Act 1718 (5 Ceo 1 c 8) 
and see title Pooh L^w 

(h) Poor Removal Act 1845 (8 \ 9 Vict c 117) s 5 
( 1 ) W orkhouses Act 1790 (30 Geo 3 c 49) b 1 
(/) IrisonAct 1865 (28 29 \ict 0 120) bb 5 6 Prison Act 1877 

(40 A 41 Vict c 21) 8 61 and see title Pp is ON fe 
(Z) See %hid 

{m) Prison Act 1865 (28 A 29 Vict c 126) s 10 In the City of London 
the prison authority is the Lord Mayor and Aldermen in other boroughs 
the borough justices at special sessions see title Prisons 
(n) Trustee Savings Banks Act 1863 (26 & 27 Viot c 87) a 13 As to 
such banks see title Bankers and Banking Vol I pp 670 cUeo 
( 0 ) Scientific Societies Act 1843 (6 & 7 Vict c 36) s 6 I oau Societies 
act 1840 (3 & 4 Vict c 110) 8 4 as to which see titles Liierart and 
•^iiiENTiFic Institutions p 207 ante and Loan Societies p 219 ante 
(p) The appeal from a court of summary jurisdiction granting or 
refusing a separation order is to a Divisional Court of the Probate Divorce 

Husband and Wife 

(g) Summary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 19 As 
to the conditions of the ii^ht of appeal see p 642 post 

(r) 7 & 8 Geo 4, o 53 8 82 4 A 5 Will 4 c 51 s 23 see title 

|l»VPNVB ^ 
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appeal from rates and assessment to rates foi relief of the poor (s) 
county (i) or borough (a) rates general distiict rates (b) and high 
way rates (c) fiom orders for the lemoaal of paupers (d) oideis 
relating to the settlement of paupei lunatics (e) and bastardy 
orders (/) and against appointments of oveiseers (r;) oiders and 
eeitificateb of justices in legard to highways (//) and awards of 
inclosuie connnissioneis(i) In counties it is tho confunung 
authority m licensing matters (/) 


Slot 4 — Pt oceduj e 

1363 The couit of quiitoi sessions is opened by proclamation 
m ide by the ciier of the court 

In boroughs when the sessions aie being held b} a dcput\ toi 
the lecoidci the toimal appointment of the deputy is then icid 
in open couit {1) 


(s) Poor Pelief Act IGOl (43 I liz c 2) s 2 1 oor Reliof Act 1743 

(17 (. eo 2 0 38) s 4 I ooi Kate Act ISOl (41 ( eo 3 c 3 ) ss t 0 
‘Scientific Societies Act 1843 (6 & 7 \ ict c 8) s 6 Lnion Assi smoiit 

Committee Act 1862 (25 A 2b Vict c 103) 32— 34 Union As esssiiK nt 

Committee Amendment Act 1864 (27 V 28 \ ict c 30) s 1 see gencially 
title Kates and Rating 

(i) County Kates Act 1852 (15 & 16 Vict c 81) s 21 see genii illy 
titles Loca,l Govern MEN 1 p 359 ante K ixrs and 

(а) Municipal Corpoiitions Act 1882 (4^ C 46 \ ict c oO) s 144 (10) 
generally titles Locil Government p 320 ante I ms and 

Rating 

(б) Public Health Act 1875 (38 30 \ict c 5u) s 260 set the Local 

Government Act 1894 (^6 A- u7 Vict c 73) and goneiallj title fwns 

AND Rating 

(c) Highwi^sr Act 1835 (5^6 AAiU 4 c 50) ss 106—108 1 ublie 

Health Act ]8i*^ (38 C 39 \ict c 5)) s 269 see j^cneially title High 
WAVS Streets and Bridges A ol \M pp 171 172 

(d) 1 oor Relief Act 1662 (14 ( ir 2 c 12) s 2 Poor Relief \ct 1601 
(3\\ill »St.Mai c 11) 88 8 10 Poorl iw Vmcndmtnt Act ls34(4At^\\in I 
e 7b) 8 79 Poor Law Procedure Act JS48 (11 C IMitt c 31) ss 4 
t>rq see genciolly title 1 oor L4w 

(c) lunacy Act 1890 (o3 & 54 AkI c 5) s u 03 b< o tilh 1 UNnics 
AND Pft&ons 01 Unsound Mind p 497 ante 

if) Poor law Amendment A 1844 (7 C 8 \ i(t c 101) s 4 Bas 

tard> Act 1845 (8 9 \ict c 10) s 6 bic title Bastudi Vol 11 

P 4t>3 

(g) Poor Relief Act 1601 (43 Ih/ c 2) s 1 but as to rural paiibln s 
see also I ocal Government Act 1894 (56 & 67 Vict c 73) ss 6 50 and is 
to overseers see generally titles Local C ovfrnmfnt p 249 ante Poor 
Law 

{h) Highway Act 183ci (5 6 A\ill 4 c 50) ss 88 105 Highway Act 

1864 (27 & 28 Vict e 101) ss 37 — 44 see generally title Highways 

Streets and Bridges Vol XVI pp 77 70 131 132 

(i) Inclosure Act 1836 (6 & 7 AV ill 4 o 11^») b 53 Inelosure Act 1845 
(8 & 9 Vict c 118) SB 62 63 see title Commons and Richts of 
Common Vol IV p 563 t 

(k) See title Intoxicating I iQUOKS Vol XVIII pp 50 51 
{1) W hether the appointment is made by the recorder himself under the 
Mniiicipal Corporations Act 1882(46 & 46 Vict c 50) s 166 or the authonty 
a( ting in his plaw under the Recorders btipendiarv Magistrates, and 
Gltrks of the 1 p i< 0 Act, 1906 (6 C4w 7» 0 46), s 1 , bee p 624, mU 
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1364 T1)0 gland jury is then called and awoin by the clerk of 
the peioe and afterwaids chiuged by the chairman or deputy 
chairman of the couit, or the recoider or deputy recorder as the 
c isQ mav bt 

I he duties of the giand jury are earned out m the same manner 
aj in a coiiit of assize except that indictments in respect of which 
tliey find a tiue bill aie delueied to the cleik of the peace instead of 
tlieclfrkof assize (m) 

1369 The order in which busmebs is dealt with b^ tlic court is 
in its djscietion but it is usual to deal first with origiml civil 
business then with appeals and hnallv with the trial of piisoneis 
upon indictment 

1366 At iny court of gential or quai ter sessions or adjouined 
quaitci sessions the court may be divided and a sec:>nd coiut 
foiuied whenever such a course seems advisable 

In i count / such i court is formed by the appointment thereto of 
two 01 more justices b> all tlie justices piesent it the meeting (e) 

In a boiou^^h it is formed by the appointment of an assistant 
n (.Older by the lecoider oi his deputy (p) 

In either else the clerk of the peace appoints an assistant cleik of 
the peace to be clerk of the second couit (q) 

1367 At the end of each day of the sessions if the business is 
not completed the court must be formally adjourned The adjourn 
inent is pioclaimed by the cnei in the presence m counties of at 
least two justices (?) and m boroughs of the recorder or his 
deputy (s ) 

The sessions may be adjourned until the next day or to any day 
befoie that on which the next sessions aie to be held (a), and the 


(m) Sf O title RIMINAL I 4W AND pROCLDLRF Vol TX pp 34^ et 

Tho jury no longer makes a presentment upon any matter t\eept 

those in respect of which an indictment will be drawn (I ocal Govcinmeut 
A<t 1888 (51 ^62\ict c 41) s 78(3)) 

(n) Stipendiary Magistrates Act 1858 (21 & 22 Viet e 73) s 0 In 
some counties it not as a rule in geneial the deputy i hairman presides 
over the second court The Quarter bessions Act 1842 (6 & 6 Viot c 38) 
s 4 (now repealed) provided that on the formation of a second court the 
deputy chairman should be one of the officiating justices There does 
not appear o be any statutory authority for or against the holding of a 
third court but the Stipendiary Magistrates Act 1858 (21 &22 Vict c 73) 
seems to contemplate only a second couit (Note per Clerk of the Peace 
for Northumberland and of Berwick upon Tweed ) 

((?) Stipendiary Magistrates Act 1858 (21 & 22 Vict c 73) s 9 

(p) Municipal Corporations Act 1882 (45 &; 46 Vict c 50) s 166(1) 

(q) Ibid 8 166 (6) Stipendiary Ma^strates Act 1858 (21 & 22 Vict 
0 73) 8 11 

(r) Ee Bowman B v Middlesex Justices (1834) 5 B & Ad 1113 < 
see B V Carmcttrtyn Justices (1821) 4 B & Aid 291 


(^) 

166 


Munioipj 
see p 




rations Act 1882 (45 dc 46 Vict o 50) ss 165 
In the absence of the recorder or his deputy the 
mayor may adjdlPi the sessions see p 544| emte The adjoamment is 
noted in the minute book of the clerk of the peace 
{a) St Mtchad s Qoslany Nonoiohy 8t Matthew s , JTg tftPioh Z 

IW»| 834 , $ f j Iwr fl730), i Strn SQd, ^ 
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adjourned sitting may take place at the same place or, m counties, sbot 4 
at any other place within the county (b) Procedure. 

Whether adjourned or not the sessions are deemed to take place — 
on one day only, the day on which they are opened (c), all business 
being dealt with in refeience to that day(d) 

1368 If the sessions are not adjourned they are closed and Effect of no 
business puipoitmg to be transacted on a day subsequent to the adjournment 
opening day is not legally transacted if theie is no adjournment (<?) 

Ihe justices miy altei their decisions oi oiders at any time during 
the sessions (y) but not afterwards (<;) and ordeis made at one 
sessions cannot be \aiied at subsequent ses^ons (h) Business how 
evei which is not finally deteimined may be adjourned to the next 
01 a subsequent sessions whether meiely for judgment or for the 
hearing of the case (i) 

1369 It IS in the discietion of any court of quarter sessions to Right of 
decide whether solicitors shall practise bcfoie them as ad\ocatbsor audience 
not (j) but no solicitor in any event may so practise unless he has 

been admitted as a solicitoi of the Supreme Court (/) nor if he or 
his paitnei is a justice of the county for which the couit is held(Z) 

In most cases it is the rule for banisters only to practise before 
couits of quarter sessions and an order of justices that in future 
banisters onl} should be heiid provided that at least four attended 
has been upheld even though no banistei had previously attended 
the court except upon special retainer (m) 

1370 Counsel V ho commit contempt (n) of the court of quarter Contempt of 
sessions are liable to punishment by that court even where 

(b) B V Hayward (IS31) 6 Ad & FI 690 B v Suffolk Ju6tice8 {lS4t7) 

4 l)ow & L 628 see p 619 ante 

(c) A V Surrey Justices (1813) 1 M & b 479 

(d) Sf Andrews Holhorn\ St Clements Danes {110 i) 2 Salk 494 606 

(e) B V Foisted {Inhabitants) (1747) 2 Stia 1263 B v MuUaney 

(1S33) 6C 96 

(/) Si Andieu s Holborn y St Clement s Danes supra B y Leicester 
shire J {ISl^) IM & S 442 

(g) Cod field {Inhabitants) v hoxstead {Inhabitants) (lu96) 2 Salk 477 

(k) B V Staffordshire Justices {Ihol) 7L 935 

(^) B V Wiltshire Justices (1811) 13 East 352 B v Kimbolton 

{Inhabitants) {\%Z1) 6 Ad & El 603 Keen y B (1847) 10 Q B 928 
B Y Westmoreland J u slices {\^0%) T R 3Q B 457 But where special 
business is required by statute to be transacted at a paiticular sessions 
it cannot be adjourned {Bowman v Blyth (1856) 7 £ & B 26 and see 
B V Aciion (1848) 11 Q B 379) and wlieie the jurisdution of quarter 
sessions in a matter existed under an Act of Parhament which was repealed 
before the holding of tlie sessions to which the matter was adjourned 
the jurisdiction failed with the repeal {B v London {City) Justices (1764) 

3 Burr 14oC) ^ ^ 

* (y) Bx parte hvans {\%A:^) 9Q B 279 Collier y Hicfcs (1831) 2B &Ad 
663 per Lord Tjlnterden C J at p 669 

(/c) Solicitors Act 1843 (6 & 7 Viet c 73) s 2 Judicature Act, 1873 
(36 & 37 Vict 0 66) s 87 see title Solicitors 

(l) Justices of the Peace Act 1906 (6 Edw 7 o 16) s S 

(m) Ex parte Evans (1846) 0 Q B 279 and see titles Barristers, 

Vol II pp 372 374 Solicitors 

(n) See generAllm title Contempt of Court Attachment ami# 

OqtMMiTTAL Vol vii PP 280 et $eq 296, 

* H L — XIX ^ 
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1371 In matters of contempt generally the com t of quarter sessions 
has as part of its jurisdiction an inherent power to punish persons 
for acts committed in the face of the court, but, if it exceeds its 
jurisdiction and pioceeds unieasonably to treat as a contempt what 
IS not so in fact, the High Court \m 11 restram its action (p) 

1372 The power is exercised by causing an ofiiccrof the court to 
take the oflendmg paity into custody and by the infliction of a fine 
or a termof iinpiisoninent(g) The court it seems has no power to 
deal with contempt committed bx one of its constituent members (7 ) 
Conte nijit of court not committed in court itself cannot be directly 
punished bv quaiter sessions The oflender may however, be 
indicted for a misdemeanour at common law and punished by 
imprisonment 01 by a fine (s) and the High Court which has power 
to attach peisons guiltj of contempt of an inferior court alwaja 
mocects such a couit fiom imoads upon its jurisdiction {t) 


Part XIII —Appeals from Courts of Summary 
Jurisdiction 

SrcT 1 — To Qnaitei Stssions 
ScTii Sect 1 — Who may A}tj>eal 

1373 The ijghtof appeal fiom couitsof summary jurisdiction to 
quaitei sessions is the cieation of statute and is provided foi m 
nuny of the Acts which confer upon justices criminal civil, or 
adimnibti alive poweis(w) 

1374 In addition to the light so gi\en any persqu adjudged by 
the conviction or ordei of a court of summary jurisdiction to 
imprisonment without the option of a fine either as punishment foi 
an offence or for failing to do or abstain from doing an act required 
to be done or left undone is entitled to appeal to quarter sessions 
whethei the statute under which the conviction or order is made 
giants or withholds the right of appeal (a) 

This does not apply however, where the penalty is imposed in 
default of compliance with an order for the payment of money, the 
finding of securities the entering into a recognisance or the giving 
of secuiity(2>), ndr wheie the person on whom the penalty is 

( 0 ) Be Fater (1864) 33 L J (m c ) 142 and see titles Barristers 
Vol II pp 385 386 Con iempt of Court Attachment and Committal, 
Vol VII p 295 note (a) 

(p) Be Fater supra • 

(g) See 2 Hawk PC c 1 s 15 

(r) See 2 Hawk PC c 8 s 17 

(«) Compaq £ v Lefroy (1873) LB 8 Q B 134 and see title 
Criminal La' Procedure Vol IX p 461 

(1) B V F< . 11^03] 2 K B 432 B v Fames [1906] 1 K B 32. 

( 11 ) As to these special nghts of appeal see p 650 post 

(a) Summaaj Jnnsdiction Act 1879 (42 & 43 Victlojt49) s 19 

<t) Jbid w ^ 
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imposed has pleaded gmliy to as indictable offence tor which he 
could be mid has elected to be dealt with sommarilj (c) 

1375 Persons sentenced by i metropolitan police magistrate 
to pay a fine exceeding jtS or to be imprisoned for more than 
one month are entitled to appeal to qnaiter sessions (<2) 

Sub Sect 2 — fo what Court ^ 

1376 The appeal must be made to the prescribed court of 
general or quarter sessions or if no court is prescribed to the 
next practicable court of general or quarter sessions held for the 
area within which the court acted who^e decision is appealed 
against (e) The next practicable court means one held not less 
than fifteen days after the day on which the decision appealed 
against was given (/) 

Sub Scer 3 — Genet al Bulea of Procedure. 

1377 Appeals from the con\ictions or orders of petty sessions 
and courts of summary jurisdiction acting in pursuance of the 
Summary Jurisdiction Acts are regulated by the rules laid down in 
these Acts (g), which are as follows — 

1378 Notice must be given by the appellant within seven 
days (li) of the date of the decision appealed against (t) lo must be 

(0) E V London Justices Ex parte Lambert [1892] 1 Q B 664 Where 
however a defendant while admitting the truth of a charge asks for the 
case to be heard on the ^ound that there are extenuating oircumstanoes 
he IS not debarred from the nght of appeal {E v Essex Justices hx parte 
Staric {IS21) 61 L J (m G ) 120 E v Dickinson hx parte Davis [1910] 
1 K B 469) 

(d) Metropohtan Police Courts Act 1839 (2 & 3 Yict e 71) s 50 

(ff) Summary Jurisdiction Act 1879 (42 & 43 Vict o 49) s 31 (1) 

(/) Ibid ss 31 (1) 32 It would appear that in counties which have 
two distinct qu&rter sessions held by adjournment from one to the other 
the fifteen days must be calculated m either district from the first day 
of the sessions (E v Sussex Justices (1865) 34 L J (m c ) 69) 

(g) Summary Junsdiotion Act 1884 (47 & 48 Vict c 43) s 6 Other 
appeals are regulated by the Quarter Sessions Act 1849 (Baines Act) 
(12 fie 13 Viot 0 46) as to which see pp 649 650 post The summary 
jurisdiction rules do not apply tohcensing appeals since the justices sit tin^ 
in licensing matters are not a court of summary jurisdiction {Boulter v 
Kmt Justices [1897] A C 656) and special rules are provided (see title 
Intoxicating Liquoes Vol XVIIl pp 78 et seq ) nor do the rules apply 
to appeals agamst poor law orders for removal which are excepted from the 
operation of the Summary Jurisdiction Act 1848 (11 & 12 Vict c 43) by 
ibid B 35 see title Poor Law Orders m lunacy and bastardy cases are 
similarly excepted and special rules for appeals agamst orders for the mam 
tenance of lunatics are provided by the Lunacy Act 1890 (53 &; 54 Vict 
o 5) ss 301 — 313 see title Lunatics and Persons op Unsound Mind 
p 494 ante Bastardy orders are however expressly brought within the 
operation of the Summary Junsdiotion Act 1870 (42 &; 43 Vict o 49) by 
ibid s 64, and the rules as to appeals therefrom apply see E v Shingler 
(1886) 17 Q B D 49 title Bastardy Vol II p 453 

(h) The provision contained m the Quarter Sessions Act 1849 (12 & 13 
Viot 0 45) s 1 t^at fourteen days notice of appeal mu^ be given does 
not apply to any appeal from a court of summary jurisdiction (Summary 
Junsmction Act 1884 (47 & 48 Viot c 43) s 4 Sched ) 

(1) Summary Jhmdiction Act 1879 (42 ds 43 Viot* o 49) s 31 {2) 

W We tbe stotute wtuch tbe decimm m ipvau presc^bee 4 
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in \ 7 r 1 t 1 ng Signed by the appellant or his agent on his behalf (j), 
and must be sei\ed upon the other paity and upon the clerk to the 
justices (/c) It must contain the general grounds of the appeal (f) 

1379 Within three da}s after giving notice of appeal the appel 
lant must enter into a lecogni&ance before a couit of summary 
jurisdiction to appear at the sessions to which he is appealing 
to prosecute the appeal to abide the judgment of the sessions, and 
to pay such costs as may be aw aided theieat The couit of 

tune for notice the time so prescribed must be obBer\ed (Summary 
lurisdiction Act 1879 (42 & 43 Vict c 49) s 31 (2)) In i? v 
Glamorgaribhtre Jusitcea (1889) 22 Q 13 D 628 the court was of opinion 
that although the statute under which that case was decided prescribed 
a shorter time within which notice was to be fjiven notice given withm 
prien days was sulhcient the effect of the Summary Jurisdiction Act 
1884 (47 A 48 \ ict o 43) s 6 bein^ to provide for umfoimity of pro 
cedure inasmuch as the proMbioiis is to presoiibed time are contained 
m the Summary Jurisdiction Act 18/9 (42 A 43 Vict c 49) obedience 
to the conditions and re^jUlations m which is enjoined by the Summary 
Jurisdiction Act 1884 (47 ’fe 48 \ict c 43) s 6 it is difficult to suppose 
th it notice gi\ en within the prescribed time could be held to be insufficient 
and it IS clear since the decision in v Glamorganbhire Justices supra 
that notice given within the seven days allowed by the Summary Juris 
diction Act 18/9 (42 A 43 Vict c 49) would in all cases be held to be 
sufficient Foi forms of notices of ippeal to quarter sessions in rating 
appeals see Lncyclopdpdia of 1 01 ms and Precedents Vol XT pp 215ei8e^ 
(;) Summary Jurisdiction Act 1879 (42 A 43 \ict c 49) b 31 (7) 

(/ ) Ihid 8 31 (2) ihe notice need not be served personally (P v 
Somersetshire Justices Ex parte lalbot (1900) 69 L J (q b ) 311) It 
need not be m any special loim and it may be sent by post as a re^is 
tered letter ind may be deemed to haye been served at the time when 
it would be delivered in the ordmaiy course of the post (Summaiy 
Jurisdiction Act 1879 (42 & 43 Vict c 49) s 31 (7) see B v Ls'iex 
Justices Ex parteHolmes (1895) 11 P L R 187) It is insufficient to ser\e 
notice on the solicitor who represented the other party at the hearing 
for there is no reason to assume that the authority of the ^licitor (see title 
Solicitors) is contmued {B v Oxfordshire Justices [1893] 2 Q B 149 
C \ ) In an appeal against a conviction under the Revenue Acts notice 
must be served on the officer who laid the information a notice served 
on a clerk in the office is insufficient {B v Laves (1870) IRS Exch 
75) ^here the other party consists of several joint owners service 
on one of them is sufficient (B v Liverpool (Becorder) (1861) 31 L J 
(M o ) 127) Notice addressed to the clerk of the justices is sufffcient 
notice to the justices {B v Essex Justices [1892] 1 Q B 490) 

(1) Summary Jurisdiction Act 1879 (42 & 43 Vict 0 49) s 31 (2) 
compare P v Oxfordshiie Justices IB AO 279 As to sufficiency 

of the grounds of appeal see p 646 post and see Provincial Motor Cab 
Co v JDwrmvng [1909] 2KB 599 where the form given m Okes Magis 
tenal Formalist 8th ed 53 was approved 

(wi) Summary Jurisdiction Act 1879 (42 & 43 Vict o 49) s 31 (3) 
Where the statute under which the decision is given prescribes a different 
time for entering into a recognisance the time as prescribed must be 
observed (ibid ) see note (%) p 643 ante In the case of an appeal 
by the owner of an animal from any conviction or order of a 
court of summary junsdiction under the Protection of Ammals Act 
1911 (1 & 2 Geo 5 o 27) (this Act comes into force on 1st January 
1912) the court may direct that the recognisance shall mclude an 
undertaking not to sell or part with the ammal until the appeal is 
determmed or abandoned ana to produce it on the hearmg of the appeal 
if such production is possible without cruelty (ibid a 14 (2) ) As to 
recogmsimoestfeMPl^ 607 emte The court of summary jurisdiction 
Mm w]i]e)i mtist be done is any such court whether m the place 
^ deoiB^n VM given or not {IK y Jhvrkcm JvMww, (1896] 1 Q 
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summary jurisdiction may require a surety or sureties to be found Sbot i 
by the appellant or fiaay permit him, instead of entering into a To garter 
recognisance, to give such other feecurit\ by deposit of money with SesWouB ^ 
their clerk or otherwise as they may deem sufficient (n) ^ 

If he IS in custody the couit may if it thinks fit lelease him on 
his enteiing into the recognisance or giving the other security 
required (o) 

1380 Appeals must be entered at the office of the cleik ©f the Fntenngthe 
peace (^) The practice with legaid to the time for entering them appeal 
\aiies at different sessions and such rules of practice as exist must 

be observed (q) but the sessions aie not entitled to make any such 
rule as will amount to an additional condition of appeal (?) An 
rppeil once enteied must be heaid at the sessijns or at an 
adjournment theieof or must bo respited until a subsequent 
couit, otlierwise the appeal is lobt(s) 

1381 Wheie the pioceedings appealed from were begun by an rfiectof 
information or complaint the appeal does not necessaiily lapse 

upon the death of the respondent (t) but it would seem to be othei ^ 
wise in the case of the death oi the appellant (a) 


801) provided that it has all the proper materials before it (E v Durham 
Justices [1895] 1 Q B 801 per WriGHT J at p bOo and see L v 
Anglesey Justices [1892] 2 Q B 29) 1 he reoo^msanoe must not bo entered 

into before notice of appeal is gi\en (E v Ch shire Justices (1896) 60 J I 
686) and the justices before whom it is entered into should have the notice 
of appeal before them so as to be able to judge of the amount to be required 
(E V Anglesey Justices supra) A recognisance may be entered into by a 
director or member of a hmited liabilitv companv on behalf of the company 
(Southern Counties Deposit Banh Lid v Boaler 69 J P 636) 

(n) Summary Jurisdiction Act 1879 (42 43 Vict c 49) s 31 (3) 

As to the dutn^ of the clerk to the justices m lec ording such secuiity see 
p 616 ante ^ ^ 

(o) Summary Jurisdiction Act 1879 (42 & 43 Vict c 49) s 31 (4) 
In a case tried before the enactment of this provision the Court of Queen s 
Bench declmed to order the release of an appellant on the ground that the 
right of appeal does not give a suspension of the e\ci.ution (Ex parte 

l^'illmott (mi) SOL J (M c)161) 

(p) See p 628 amte The appellant s solicitor is liable personally for 
the fees payable to the clerk of the peace (Langndge v Lynch (1876) 
34 L T 695) and see title Solicitors 

(q) E V Derbyshire Justices (lSo2) 22 L J (m c ) 31 It is customary 
for sessions to require appeals which are not to bc^ respited ( see p 646 
post) but tned at that sessions to be entered before the beginning of 
sessions that the -luslices may know how much busmess there is to transact 
see B V Pawlett (1873) L R 8 Q B 491 Now that the holding of 
sessions may be dispensed with in the absence of business five days before 
the day fixed for their commencement (see Assizes and Quarter Sessions 
Act 1908 (8 Edw 7 c 41) and p 620 ante) it may be necessary in order 
to ensure the ^peal bemg heard to enter it more than five days before 
the sessions If an appem cannot be entered before the holding of sessions 
is m fact dispensed with the next sessions to be held for the same area 
axe presumably the next practicable sessions (see p 643 ante) 

(r) B V Pawlett supra 

(«) Anon (1726) 1 Sess Gas (K B ) 271 Arohbold Practice of Quarter 
Sessions 6tli ed .263 As to respiting appeals see p 646 post 

(t) B V Truelove (1880) 6 Q B D 336 

( 9 ) ^ Airohbold Practice of Qngtter Sessfons, 6tb ed 264. n 
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1882 The court of quarter seseioue has power to respite the 
hearing of the appeal or to postpone the givihg of its judgment to 
the next or a subsequent sessions (b) 

The exercise of this power for the advancement or convenience of 
justice IB in the absolute discretion of quarter sessions (r), unless by 
the statute under which the proceedings are held the hearing is 
expressly limited to one paiticular court (d) 

1383 The justices at quarter sessions are the judges subject to 
correction by rule by the High Couit on a point of law (r) of the 
observance of their rules of practice the su&ciency of the notice 
given and the validity of the grounds of appeal stated (/) When 
the recognisances lequired are insufficiently entered into or are 
otherwise defective or invalid they may allow them to be amended 
on such terms as to time and costs as they may decide (^) 

1384 At the hearing of the appeal the conviction or older 
appealed against is read by the clerk of the peace (h) The appellant 
may then be called upon to prove service of notice of appeal (i) and 
objection may be taken to the grounds of appeal but no objection 
which is merely one of form will be allowed and in other cases the 
court has power to cause the ground of appeal to be amended (/) 


however where m consequence of the decision appealed from the posses 
Sion of property (which for example has been forfeited by the deciwon) is 
m dispute 

(6) Summary Jurisdiction Act 1879 (42 & 43 A ict c 49) s 31(5) see 
p 641 ante 

^c) R V Wilts Justices (1811) 13 East 362 R v Cambridge Union 
Gua'tdians 1 B & S 61 Rv Webtmoreland Justices (\%%%) 9B & 

S 288 

(d) Bowma/nv Blyth (1857) 7 E AB 47 Ex Ch and see R v Belton 
(1848) 11 Q B 379 


(e) See pp 661 et seq post 

if) See note {k) infra ^ 

(g) Quarter Sessions Act 1849 (12 & 13 Viot c 45) s 8 

(h) Archbold Practice of Quarter Sessions 6th ed 267 As on 
appeals counsel as a rule appear for the appellant and lespondent respeo 
lively the conviction appealed agamst is generally taken as read the 
origmal bemg in court m the charge of the clerk of the peace The 
conviction or order of the justices appealed against should be returned to 
the clerk of the peace by the clerk to the justices (Summary Juiisdiction 
Act 1848 (11 & 12 Vict c 43) s 14) Should the return not be made in 
time before the appeal is to be heard the appellant might m certain circum 
stances be able to maintain an action against the justices {Proser v Hyde 
(1786) 1 Term Rep 414) but m that case it is presumed that he would 
have to prove that the omission was owing to malice and was without 
reasonable or probable cause (see Justices Protection Act 1848 (11 & 12 
Vict c 44) 8 1 and p 656 ante and see title Public Authorities and 
Public Officers) or to indict the justices for disobedience to the statute 
(see Ex parte Hayward (1863) 3 B & S 646) In the event of there 
appearing to be a variance between the conviction or oider returned by the* 
lustices and the note of it supphed by the justice^ to the appellant at the 
time the appeDant may apply for time to consider his position and for 
the adjournment of the trial for that purpose (B v AUen (1812) 16 
East 333 346) 

(t) Where the appellant had given two notices of appeal and had elected 
to proceed on the second which proved to be bad it was held that the 
first notice stiQ available for him to proceed en (B v Woher 

hagM 11S67), 36 W. R 660) 

t)uartor Sawioas Act, im iU & 13 Vict o 46), 9 3 The 
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Objection may also be taken at this stage to the form of conviction Sect i 
if bad upon the face of it , but such defect may, it seems, be To Quarter 
amended by order of the court ^f quaiter sessions (0 Sessions 

After such preliminary points are dealt with the hearing of the 
matter is proceeded with the party who began in the couit below 
beginning again and pioving his case de nnio {m) 

1385 The appellant is within his right in calling any evidence E\idence 
in support of his appeal vhether called by him in the court 

below or not An ob 3 ection to the reception of any such evidence 
will not be allowed unless the giounds of appeal appear to be so 
impeifectly or incorrectly set forth as not to enable the respondent 
to prepare for tiial and even m such a case the court of quartei 
sessions has po^^el to order the grounds of appeal to be amended 
upon such terms as to adjournment and costs as seem to it 
proper (/<) 

1386 At county quarter sessions the decision of the court is Decision of 

that ot the majoiity of the justices heaiing the matter the court 

The chairman of the couit has no casting vote and therefore 
whcie the justices aie equally divided the appeal must eithei be 
adjourned and leheard (o) or one of the justices in favour of the appeal 
must withdraw and the original decision be allowed to stand (p) 

1387 The court of quarter sessions has power to conliim Powers of the 
revel se oi modify the decision appealed against (q) or to remit the courts 

grounds of appeal must not be so imperfectly or incorrectly set forth 
ns to be insudicieDt to enable tho respondent to mquire into the sub 
joct of the statement and prepare for trial (Quarter Sessions Act 
1849 (12 & 13 Vict o 45) s 3) Where the right of appeal is given 
to an aggrieved party the grounds of appeal must show that the 
appellant is aggrieved (B v West Biding of Yorlcshire Justices (1828) 

IMan ARy (kb )647 B v Blaclcawton {Inliahitcmts) {IS^O) 8L J (o 8 ) 

(M c ) 123) but it is otherwise where the appellant is appeahng against a 
conviction or order made against himself {B v Newcastle on Tyne JusUoeB 
(1831) 1 B & Ad 933) or where by statute the nght ot appeal is left open 
to any person (B v ^Somersetshire Justices (1828) 7 B A C 681 n ) 

(l) B V MiMlesex Justices (1877) 2 Q B D 516 

(m) B V Newbury {Inhabitants) (1791) 4 Term Kep 475 In practice 
this means that m appeals against convictions or orders made m proceed 
mgs begun by an mformation or complaint it is the respondent that begins 
except in revenue cases where there is an appeal from acquittal seep 638 
ante Where there is a rule of practice at sessions that the appellant m 
a rating appeal who disputes only the amount of the rate shomd begin 
the High Court will not interfere with the rule (B v Suffolk Justvees 
(1817) 6 M S 57) 

(n) Quarter Sessions Act 1849 (12 & 13 Viot c 45) s 3 

(o) Bevgg v Ool^uhoim [1904] 1KB 664 That indeed has been 

f ssumed to be ordmanly the proper course {Ex ^rte Evans [1894] A C 
6 per Lord Herschem^ L C at p 19) 

(p) Where it was necessary that an appeal should be decided at a 
particular meeting of sessions withdrawal of one of the justices in favour 
of the appeal was approved {Ex parte Evans supra) Where the justices 
refuse to adjourn the appeal must be dismissed (compare B v Ashplani 
(1888) 62 J P 474) 

{q) Summary Jpnsdiotlon Act 1879 (42 & 43 Viot c 40) s 31 (6) 

Where on an appeal against a conviotion ^ sant^ea impopMd Iff' the 
court of summary jurisdiction is xqypdifiw ey quarter sesmsui a flesh 
warrant of commitment is requixeAi and an action may be maintained ^ , 
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matter, with the opinion of that court on it, to a court of dummary 
jurisdiction acting for the same area as the court whose decision 
was appealed against (f), or to make puch other order in the matter 
as it may think just («) In making any such order the court of 
quarter sessions may exercise any power 'which the court of 
summary jurisdiction might have exercised and the order has the 
same effect and may he enforced in the same manner as if it had 
been made by the court of summary juiisdiction (t) 

13d8 T\henever a decision appealed against is not confirmed it 
IS the duty of the clerk of the peace to indorse on the conviction 
or order appealed against a memorandum of the decision of quarter 
sessions and to send a similar memoiandum to the clerk to the 
justices whoso decision was appealed against, for entry in his 
register (a) 

1389 If the decision appealed against is confirmed any justice 
acting for the area in vhich the conviction or order was made mav 
issue a warrant of commitment or distress in execution of it as if 
no appeal had been brought (i) 

1390 The decision of quarter sessions when given upon the 
merits is conclusive, and precludes the raising of the same matter 
again before a court of summary jurisdiction (c) 

1391 The court of quarter ses ions has power to make any older 
in its discretion foi payment of the costs by either side (d) If an 
appeal is not prosecuted they may be awarded to a respondent who 
has received notice of appeal (c) and if in his notice of appeal, 
the appellant has included grounds which in the opinion of the 
court are frivolous or vexatious the whole or any pait of the costs 
incurred by the respondent in disputing such giounds may be 


against the governor of a prison who det.uns a person without such fresh 
w di rant (Demrr V Coo/c (1903) 88 L 1 629) As to the issue of such 
warrants see title Criminal Law and Prooldure Vol IX p 322 
note (o) 

(r) Summary Jurisdiction Act 1879 (42 A 43 Vict c 49) s 31(6) The 
case need not be remitted to the same court of summary jurisdiction as 
heard it before unless as m bastardy proceedmgs the summons must bo 
heard m a particular petty sessional division see p 666 ante 

(s) Summary Jurisdiction Act 1879 (42 43 Viot o 49) s 31 (6) 

(t) Ibtd 

{a) Ihid 8 31 (6) The memorandum must be embodied m any copy 
or certificate made at any subBe(][ueDt time of the conviction or order 
and may be received as evidence m the same manner as the rest of the 
copy or certificate {ibtd ) 

(6) Summary Jurisdiction Act 1848 (11 & 12 Vict o 43) s 27 As to 
the issue of warrants of distress see p 604 ante 

(c) B V Olytme (1871) LR7QB16 By May (1880) 6 Q B D 
382 

{d) Summary Jurisdiction Act 1848 (11 & 12 Vict c 43) s 27 Sum 
mary Jurisdiction Act 1879 (42&43 Vict o 49) s 31 (6) see the Quarter 
Sessions Act 1849 (12 & 13 Vict o 45) ss 3 5 Costs however cannot 
be given against the Crown m excise cases where the Crown is not named 
(B Y Beadle (1857) 7 E & B 492 and see Moore v. Srmth (1869) 28 
L J (K c ) 186) ^ 

Quarter Sessions Act 1849 (12 & 13 Viot e 46), s 6 
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awarded to him (/) Costs may also be awarded in cases where 
an appeal is dismissed for want of ]uiisdiction(^) The order 
to pay costs must state within what time they are to be paid, and 
direct them to be paid to the clerk of the peace and by Him to 
the party entitled to them (h) If they are not paid within the 
required time, and the paxty ordered to pay them is not under a 
lecognisance to do so the party entitled to them or any person on 
his behalf may obtain a certificate from the cleikof the peace upon 
production of which any justice acting for the area in which 
judgment was obtained may issue a wariant of distress (t) 

Sub Sect 4 — Reftranct to Afhttratton 

1392 In the case of appeals which aie not against a conviction 
by a court of summaiy jurisdiction nor against orders in bastardy 
nor in revenue proceedings the matter may be refeiied to aibitia 
tion either upon application made by the parties to the High Couit 
and an order of that court or by order of the couit of quarter 
sessions made with the consent of the parties (k) Costs may be 
awaided in eithei case and the order of qiiaitci sessions may 
include powei to the aibiirator to giant them {1) 


if) Quarter Sessions Act 1849 (12 A 13 Viot o 45) s 4 

Ig) B V Padwick (1858) 8 £ & B 704 

{%) Summary Jurisdiction Act 1818 (11 & 12 Vict c 43) s 27 see 
Quarter Sessions Act 1849 (12 & 13 Vict c 45) s 6 The powers under 
the latter Act to older one party to pay costs to the other does not abolish 
the inteivcntion of the cleik of the peace {Gay v Mattheub (1863) 4 B A S 
425 440 Ex Ch ) 

(t) Summaiy Jurisdiction Act 1848 (11 &; 12 Viot c 43) s 27 As lo 
the issue of such wairants see p 604 ante and title Ckiminal L\w and 
Procedure Vol IX p 322 note (o) 

(k) Quarter Sessions Act 1849 (12 A 13 \ict c 45) ss 12 13 If the 

arbitration is ordered by the Hi^h Court upon the application of the 
parties they must bind themselves to submit to the award The pro> 
ceduie to be followed at the arbitration is that presciibed by the Arbitra 
tion Act 1S89 (52 A 53 Vict c 49) (see title Arbitration Vol I pp 438 
et seq ) If the ai bitration is ordered by quarter session'^ that court settles 

the terms upon which it takes place but the order m w imon the apphca 
tion of either party be made a rule of the High Court (Quarter Sessions 
Act 1849 (12 A 13 Vict e 46) s 13) In either case the award i*^ 
as bindmg and effectual as if it were the ludgment of quarter sessions and 
may be enrolled on the apphcation of either party m its records but in 
the latter case such enrolment must take place at the next sessions or next 
but one after the pubhcation of the award or the order if any of the High 
Court setting it aside otherwise on the apphcatic^h of either party m the 
next teim after pubhcation of the award the High Court may refer the 
matter back to the arbitrator or set the award aside and order the quartei 
sessions to entei continuances and hear the appeal As to the application 
of the Arbitration Act 1889 (62 A 53 Viot c 49) to such proceedmgs see 
title Arbitration \ol I pp 492 493 and see thid pp 439 note (o) 
446 447 

(l) If the arbitrator is to hav^ower to award costs tht order of refer 
ence must mclude the power (West London Bail Co v Jbulham (1870) 
L K 5 Q B 361) Where the arbitrator has power given him the 
costs may be taxed after the close of the sessions (Southampton Gas 
Co V Southampton Guardiams (1877) 2 Q B D 371) Otherwise an 
order made by Sessions as to costs m a matter refined to an arbitrator 
must be made at the sessions at which the award is made (B V Middlesex 
Jushces (1871) L R 6 Q B 220) 
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1393 The number of statutes under whiSh the right of appeal 
to quarter sessions is expressly given is very large, and reference 
must be made to the titles {m) under which they are dealt with for the 
peculiarities of procedure which exist in many particular cases 

Appeals against the decisions of justices in licenbing (u), pauper 
removal (o) andpaupei? lunatic (p) matters are not governed by the 
Summary Jurisdiction Buies, but by the provisions of the statutes 
passea m legaid to them 

Appeals against the decisions of justices sitting in special 
sessions (q) and lating appeals other than appeals from the decisions 
of justices at spec al sessions aie also legulated by the statutes 
creating the right of appeal (0 In all these cases howe\er 
legard must be paid to the provisions of the Quarter Sessionb Act 
1849 (?) and m paiticulai fouiteen cleai da>b notice of appeal 
must ho given in all appeils against lates (t) 

StiCT 2 — Appeals to the llifh Couit 

1394 The right of appeal to the High Court by special case is 
given by statute (ii) to any peison who is aggiie\ed by a conviction, 

(m) bee titles passim 

(n) See generally title Intoxicatij^c Liquops \ol XVHI pp 81 82 

(o) See the Poor Relief Act 1662 (14 Car 2 c 12) s 2 Poor P chef Act 
1691 (3 WiU &Mar o 11) s 2 stat (1697) 8 A 9 Will 3 c 30 ss 3 6 
Poor Belief Act 1722 (9 Geo 1 o 7) s 8 Poor Law Amendment Act 
1834 (4 A 6 Will 4 o 76) ss SI et seq Poor Livi Pioceduie Act 1848 
(llA12Vict c 31) Union ChargeabiJity Act 1865 (28 & 29 Vict c 70) 
and titles Poor Law Batls axd Rating 

(p) See Lunacy Act 1890 (63 & 64 Virt c 6) ss 301 — 313 and 

generally title Lunatics and Persons of Un ound Mind p 494 ante 

iq) As to special sessions see p 668 ante see also the Parochial Assess 
ments Act 1836 (6 & 7 Will 4 c 96) s 6 (for which see tilJe Pates a\d 
Bating) Highway Act 183u (5 A 6 Will 4 c 60) s 105 (for which 
see title Highway 8 Streets and Bridges Vol XVI pp 168 171) 

(r) County Bates Act 1852 (15 A 6 \ict c 81) &s 17 22 et seq 

Municipal Corporations Act 1882 (45 A 46 A ict c 50) s 144 Pubhc 
Health Act 1875 (38 A 39 Vict c 65) s 269 Hi^hwav Act 1835 (6 A 6 
Will 4 0 60) s 105 Highway Act 1864(27 A 28 \ict c 101) s 37 
Poor Rehef Act 1601 (43 Ehz c 2) e 6 Poor Rebel Act 1743 ^7 
Geo 2 c 38) ss 4^61 seq Poor Rate Act 1801 (41 Geo 3 c 23) Union 
Assessment Committee Act 1862 (25 A 26 Vict c 103) s 32 Umon 
Assessment Committee Amendment Act 1864 (27 A 28 Vict c 39) sec 
generally titles Highways Streets and Bridges Vol Xyi pp 171 
172 Poor Law R^t^is and Rating 

{$) Quarter Sessions Act 1840 (12 & 13 \ict c 45) 

(<) Ihtd 8 1 see title Rates and Rating 

(u) The statutes giving the right are the Summary Juiisdiction Act 
1867 (20 A 21 Vict c 43) and the Summary Jurisdiction Act 1879 (42 A 43 
Vict 0 49) 1 he latter Act (i6td s 33) incorporates the former Act as 

far os it IS apphcable and the procedure by special case is now regulated 
by these two statutes combined and by the Rule dated 20th March 1906 
made m substitution for the Summary Jurisdiction Rules 1886 r 18 
(Statutory Buies and Orders (Summary Proceedings) England 1906 
p 599) In cases where the pi ovisions of the two Acts are inconsistent those 
of the latter Act must be observed (i8toA;ssv Miteheson [1902] 1 K B 867) 
Even where justioes purport to have stated a case under the former statute 
alone they may telMcen to have stated it m the exercise of all their 
fbose conferred "by Summary Junsdiotion Act, 1879 





ord 6 r,^dek»nitiBai(iton, or other proceeding of » ooort snmmaiy 
jnnedietioii (p) on the ground idiat it is erroneous in point of law or 
18 m excess of jurisdiction (a) , 

The person claiming to be i^gneved must be a person whose 
legal lights are directly affected by the justices action ( 5 ) 

1395 If a person entitled by law to appeal against the decision of 
justices to quarter sessions chooses to appee^ by way of special case 
to the High Court he thereby abandons his right of appeal to quarter 
sessions finally and conclusively and to all intents and purposes (e) 

1396 If the justices consider that the application for a case to 
be stated is merely frivolous they may refuse it but not otherwise (d) 
and they must on the request of the appellant sign and deliver to 
him a certificate of their refusal (e) Where they have refused 
the High Court upon the application of the person aggrieved may 


(42 Su 43 Vict o 49) {Bochdale Building Society v Bochdale Cor'poraiion 
(1886) 61 J P lo4) 

(v) As to when justices are sitting as a court of summary jurisdiction see 
pp 567 568 ante Justices sitting m hcensmg sessions are not a court ot 
summary jurisdiction (jBoiiZtor V Kent Justices [1897] A C 556) and have 
therefore no power to state a case nor have they such power when sitting m 
special sessions for any othei purpose as for instance when sitting to revise 
jury hsts {Hagmaier v Willesden Oierseers [1904] 2 K B 316) or when 
sitting in special sessions for hearing appeals against poor rates (TFfteeZe? 
V hurmington Overseers (1860) 29 T J (if 0)175) or when exercising 
special powers under the Lunacy Acts (Be Bethels Application (1899) 80 
L T 492) or when holding an inqmry into an indictable offence which 
they have no power to deal with summarily (Foss v Best [1906] 2KB 
105 per CH 4 NNELL J at p 110) On the other hand it has been held that 
justices sitting not under the Nummary Jurisdiction Acts but under a 
private Act could state a case (Leicester Borough Freemen (Deputies) v 
lewitt (1893) 68 L T 201) Under the Summary Jurisdiction (Mariied 
Women) Act 1805 (58 & 59 Vict c 39) s 11 justices have no power to 
state a case (Manders v Manders [1897] 1 Q B 474) and where justices 
have ref used»to enforce a high\\ ay rate the proper method of proceeding, 
IS not by special case (Walker v Great Western Bail Co (1859) 29 T J 
(M ( ) 107) and see title Kates and Rating 

(a) Summary Juri*^diction Act 1879 (42 & 43 Vict c 49) s 33 Under 

the Summary Jurisdiction Act 1857 (20 & 21 Vict c 43) an aggrieved 
party could only apply for a special case upon a point of law after the 
bearing and determination of an information or complaint but see 
note (v) supra A provision in a statute passed before the Nummary 
Jurisdiction Act 1879 (42 & 43 Vict c 49) came mto opwation declaring 
the decision of lusitces to be ffnai was held not to be a bar to the stating of 
a case under ihid s 33 (12 v Bridge (1890) 24 Q B D 609) but 
a Similar provision in a statute passed since that ^ct came into operation 
precludes the stating of a case (Westminster Corporation v Gordon Hotels 
Ltd [1907] 2KB 910) unless perhaps m the event of the justices giving 
their decision subject to a case for the opmion of the High Court (tbid per 
Bucklet L j at p 915) ^ ^ • 

(b) Dra/pers Co v Haddon (1892) 9 T L R 36 

(c) Summary Jurisdiction Act 1857 (20 & 21 Vict c 43) s 14 

(d) Ibid s 4 Irf no case can they refuse the application of the 
Attorney General (ibid ) But where a magistrate refused to allow pro 
ceedmgs against a defendant to be withdrawn unless the defendant entered 
into a recognisance which he declined to do^ it was held that the magis 
♦ra+ft could properly refuse to state a case if he exercised his discretion on 
lEOod grounds (B v LitOe Ex pa/rte Wise (1900) 74 J P 7) 

Summary Jurisdiction Act 1857 (20 & 21 Vict c 43) s 4 The 
ce^oate should state that the apphcateon was merely fnyolous. 
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Sect 2 igatie & rule calling upon them and upon the respondent to sboT? 
Appeals to cause why they should not state a case(y) But justices canhot be 
the High compelled to state a case, and if stated the &igh Court will not 
Court entertain it, where the only issue irf one of fact (g) Where justices 
have declined to hear a matter for want of jurisdiction they cannot 
state a case upon it (h) but it is otherwise if, having heard the 
matter, they then decline jurisdiction to determine it(t) 

Procedure 1397 The couiso of "procedure to be observed on applying for a 
application to special case to be stated is as follows — the aggrieved party must 
]ustices apply to the court of summary jurisdiction whose proceedings are 
complained of within seven days from the date of the proceedings (k) 
The application must be n!iade in writing and be left with the clerk 
of the court together with copies of it for the justices who con 
stituted the court (/) 

Eecognl 1398 The applicant is requned to enter into a recognisance with 

Bances Or Without sureties, for such a sum as the justice oi justices to whom 

he applies or some other justices exercising the siine juusdiction 
mav deem meet before the case is deli\eied to him to prosecute 
his appeal without delay to submit to the judgment of the couit 
appealed to and to pay the costs if any aw aided by such 
couit ( 7 ?i) He must pa\ to the clerk of the couit of summarv 
jurisdiction the fees to which the cleik is entitled (//) He will 

if) Summary Jimsdiction Act 1867 (20 21 Vict o 43) s 5 Sum 

maiy Junbdiction Act 1870 (42 A 43 Vict c 49) s 31 As to the 
proceedings on the application f 01 a rule see title Crown Practice Vol \ 
pp 110c<«^g' 

ig) E V leomana (1860) 24 T P 149 Dyer y Fnrl (1874) 38 J P 
294 Be Basinq^tol e ScAooZ (1877) 41 T P 118 

(A) E V W est Elding oi Y oil shire J notices 6B &S 802 

(i) Muiry ore (1877) 47 L J (m c ) 17 

(h) Rule dated 20th March 1006 made m substitution for tlic ‘^urn 
mary Jurisdiction Pules 1886 r 18 bee note iu) p 660 antf Ihis lule 
supersedes the provision of the Simmary Jurisdiction Act 1857 (20 A 21 
Vict c 43) 8 2 which prescribes an interval of three days onlv The seven 
days must however be seven cle ir days Sunday even if the last of 
the prescribed days must be reel oned is one of them (7 encock v E 
(1868) 4 C B (n s ) 264 liSynneY Eonaldson (\%Qo) 12 L T 711) 

(l) Rule dated 20th March 1906 made m substitution for the Sum 
maiy Jurisdiction Rules 1886 r 18 see note (w) p 6 >0 ante A wiitten 
application must be served upon the justices (%uth Staffordshire 
Waterworks Co v Stone (1887) 19 Q B D 168 LoclhaH v St 
Albans Corporation {ISSS) 21 Q B D 188 C A) and this must include 
all the justices composing the court whose decision is complained of (B esi 
more v Pam [1891T 1 B 482) The copy to be left with the clerk 
must also be left within seven days (A v Knill (1893) 57 J P 277) 
and see note {k) supra It is now the duty of the clerk of the justices 
to forward to the justices the copies of the application left with him 
for them (Rule dated 20th March 1906 supra) But where an anpbeant 
served each of the justices personally with the copy and left with 
the assistant clerk to the justices another copy addiessed to the clerk to 
the justices it was held that the lule had been sufficiently complied with 
(E V Woodcock fl907] 2KB 104) 

(m) Summary Junsdiction Act 1857 (20 & 21 Vict c 43) s 3 

'n) lb%d As to these fees see pp 613 614 ante and Justices Clerks Act 
1877 (40 &; 41 Vict c 43) s 8 Where the recognisance is not enteied 
mto until alter the case is dehvered the High Court cannot entertain the 
{Waiter v (1894), 63 L J (m o ) 77) 
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then if m custody be liberated upon his recognisance to appear skct 2 
before the same justicQ or justices, or other justice exercising the Appeals to 
same jurisdiction, within ten dayg after the judgment of the High the High 
Court IS given unless the decision appealed against is reversfed (0) Court 
If the conditions of the recognisance are not complied with the Dj^charM 
justices may indoise paiticulars of the default upon it, and forward fiom easily 
it to the clerk of the peace for the area within which they exeicise 
juiisdiction to be enforced in the usual manner (p) 

1399 When justices giant a special case it should be Stated Limitation of 
within thiee calendar months after the da^e of the application (q) 
and the applicant on leceiving the case fiom the justices must 
transmit it to the High Couit within thiee da;>8(7), after first 
giving notice of appeal to the other paity (s) 

(o) Summary Junsdiction Act 1857 (20 A 21 Vict 0 43) s 3 

(p) Ibid s 13 As to the manner of entoremg recogmsaucea seepp 607 

608 ante * 

{q) Rule dated 20th March 1906 made in substitution for the Summary 
Tuiisdiction Rules 1886 r 18 see note (v) p 650 ante *1 his rule has 
been held to be directory and not a condition precedent so that where 
through no fault of the apphoant the case w is not dehvered within three 
months the High Court held that it had jurisdiction to cnteitam it 
{Hughee y Wat ei tree Local Board {lSd4c) 10 1 L R 357) 

(r) Summary Jurisdiction Act 18tj7 (20 & 21 Vict c 43) s 2 Ihe 

performance of this duty is a condition precedent m default of which 
without compelhng circumstances the Hi^^h Court cannot hear the 
case (Woodhouse v Woods (1859) 29 L J (m c ) 149 31orqan V Edwards 
(1860) 29 L J (m c) 108 Be hauls v Goodatn (1863) 3 B A S 
648 Great Y oHhern Committee y Inett (1877) 2Q B D 284) 'Sunday is 

not excluded m calculating these three days (Aspinall y haiton [1894] 2 

Q B 349) and dt’ caused by sending the case back to the clerk to the 
justices for correction is no excuse {Gloucester Local Board of Ilealth y 
Chandler ( 1 863 ; C-*- 1 J (M c ) 60) But wheie the c ourts are closed delay in 
transmission may be excused Ihus a case recei\ed on Good Friday and 
transmitted onp\^ ednesday y hen the courts reopened was held toha\ e been 
duly transmitted (Af flyer V Ha/dinr/ (1 867) L R 2Q B 410) and unavoid 
able delay m the course of transmission as for instance by the post 
might be excused (compare Re Banisy Goodwin sup? a per Blackbubn J 
at p 655) but not so where the delay m transmission is caused by the 
neglect of a London agent of the appellant s solicitor (Benndly Uxbiidge 
{Churchwardens) (1862) 31 L J (m c ) 92) Where a case which has not 
been transmitted within the reqiured time has been set down for hearing 
by the appellant costs will be given against him {Great A orihem CommiUee 
V Ineit supra) 

(s) This also IS a condition precedent m default of compliance with which 

the High Court has no juiigdiction to hear the case {Edwards v Roberts 
[1891] 1 Q B 302 Foss v Best [1906] 2KB 106) Where the respon 
dent cannot be found after every effort to find him has been tried service 
upon the sohcitor who represented him before the justices will be deemed 
sufficient (/S'y red V Carruthers {1868) E B &£ 469 ( hurester Local Board 

of Heolth y Chandler (1863) 32 L J (M C ) 66) and this was so held where 
tne solicitor had ceased to act for the respondent the latter being served with 
the notice at a date Irag subsequent {Anderson y Beid (1902) 86 L T 
713) See also Teddinqton Urban District Council y Vile (1906) 70 J P 
381 where the court was satisfied that every effort had been made to serve 
the respondent with notice and that he actually knew of the appeal but 
notice given to the respondent s sohcitors without an effort to serve the 
respondent himself even where the sohcitors expressly accept service on 
his behalf is insufficient (Ruaf v 8t Botolph Bishopsaale {Churchwardens etc ) 

(1906) 94 L T 575) Notice given wi^ila the three days, but not tili 
Ihfter the case is transmitted to the High Court is given too late (AaAdo^H 
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140d The special case (f) should contam all the points which it 
IB desired to laise, since the High Court will not hear argument on 
any point not raised before the justices (a), unless, indeed, it arises 
upon the face of the facts as stated (b ) , nor will it admit doubts as 
to the accuracy of the case unless there is a patent defect in it(c) 
The usual practice is for the case to be drafted by the party apply 
mg for it and after it has been considered by the respondent for its 
teims to be finally settled by the justices by whom the case was heard 
The case must be signed by all the justices who heard the 
matter whether they agreed with the decision given or not (d), and 
in the case of justices who cannot be communicated with in time 
to obtain their signatured within three months an extension of time 
will be gi anted (0 

The cise must be divided into numbered paragraphs each dealing 
with distinct poitions of the subject (/) and copies must be pro 
vided for the use of the judges at least two days before the day 
appointed for hearing (^) The court has power to send a case 
back to the justices to be amended (h) 

1401 Special cases are to be entered at the Crown Office for 
healing at the request of either paity, eight clear days before the 
day on which they are set down for argument and notice thereof 
is to be given forthwith to the other party (i) 


V Ourftfi(1862) 31 L J (m c)210 Edwards v Eoherts [1891] 1 Q B 302 
Where an appellant merely sent to the respondent a copy of his apphcation 
to the justices for a case and a copy of the case stated the notice so 
jjiven was held sufficient (DtcJ eson v Mayes [1910] IK B 462) 

(t) Cases stated in criminal matters are regulated by the Crown Office 
Rules 1906 (Statutory Rules and Orders 1906 pp 606 et seq ) and in other 
matters by R S O Ord 34 see Crown Office Rules r 129 

{a) Furkts v Huxtahle (1869) 1 E & E 780 Motteram v Eastern 
ijountxes Kail Go (1869) 7 C B (n s ) 68 Marshall v Smiih (1873) 
L R 8C P 416 , 

(h) Lx parte Markham (1869) 21 L T 748 Knight v Ealliwell (1874) 
L R 9 Q B 412 

(o) Mustherv Musiher 68 J P 63 

(d) Barker v Hodgson (1904) 68 J P 310 

(e) Nantyglo Urban District Council y Lbly (1905) 69 J P (Journal) 40 
But a case may be verbally stated by one of the justices who heard it only 
the other justices having died m the interval (Kean v Bohinson [1910] 2 
I R 306) 

(/) Crown Office Rules 1906 r 131 (Statutory Rules and Orders 1906 
pp 606 et seq ) The costs of drawing and copymg any case where this rule 
18 not observed will not be allowed by the taxmg officer without the 
special order of the cdurt (ibid ) 

(g) Ibid r 132 A complete set of papers must be provided for each 
judge (ihid ) If the appellant does not dehver copies of the special case 
the respondent may do so and the appellant wiU not be heard till he has 

f aid for them or deposited at the Crown Office a sum sufficient to do so 
f neither party dehvers the required papers the case will be struck out 
unless otherwise ordered (ibid r 136) « 

(h) Summary Jurisdiction Act 1867 (20 &; 21 vict c 43) s 7 This 
power may be exercised before the case is argued (Forkshtre Tire and 
Axle Go V Boffverhtxm Board of Health (1858) 4 C B (n s ) 362) Where 
a ease is sent back lor amendment judgment will be delivered on the case 
being returned amended (Summary Junsdiotion Act 1867 (20 U 21 Vipt. 
e 43} B, 7) Wher^f after bemg sent back for amendment^ the case is 
abandojsied by IWW^ant the court may order him to pay the 

s sMf (isw) 13 q b d eso) 

f ^ Crown Office S^Oes^ 1906, r 180 This rule does not dispense With 
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1403 On the hearing of a special case justices, where not made Scot a 
parties to the case ha^e no right to appear ( 7 ) and are not liable Appeals to 
to costs in respect of or by reason of any appeal against, their the High 
decision (k), but, if m such a case they do appear costs may be Cocrt 
given against them (1) Where they are made parties to the ease R,gh7^ 
costs may be given for or agamst them (m) justices to 

1403 The poweis of the High Court in respect of the hearing of 

special cases are exercised by a Divisional Court of the King s n^gh Court * 
Bench Division (ti) 

The court will only hear one counsel on each side(o) It 
will hear and deteimine the question or questions of law arising 
on the case and will reverse affirm or amend the deuision appealed 
from(p), 01 it may in its disci etion lemit the matter to the 
justices with its opinion thereon or make such older in regaid 
to the matter as it may think fit 0 ) 

1404 The decision of the High Couit (that is a Divfsional Appeal to 
Court of the King s Bench Division) in respect of a special case of 
upon any criminal cause or matter, is final and conclusive ( 5 ) but 


the duty (see p 653 ante) on the part of the apphcant to transmit the 
case to the court withm three da^s of lecoivin^ it {Fhxllip^ v Jonee 
(1888) 67 J P 84) 

(j) Smith V Butler (1885) 16 Q B D 349 

(k) Summary Junsdiction Act 1857 (20 A 21 Viot c 43) s 6 

(l) Heywood v Whitehead (1897) 76 L i 781 

(m) Ellis y Lincoln Licensing Justices (1888) 52 J P 88 

(n) Judioatuie Act 1873 (36 & 37 Vict c 66) a 45 see title Codrts 
Vol IX p 59 There is m the Summary Juribdiction Act 1857 (20 oi. 
21 Viot o 43) s 8 provision for the powers of the Divisional Court to 
be exercised by order of the court by a judge m chambers but this 
provision is not commonly invoked 

( 0 ) Howes V Peake (1876) 33 L P 818 Spurling v Bantoft [1891] 
2 Q B 384 Bedfordshire Justices v St Paul Bedford (Churchwardens etc ) 
1852) 7 Exch 650 

(p) Summary Junsdiction Act 1857 (20 & 21 Vict o 43) s 6 Whoie 
there is a jomt conviction of several persons the conviction may be affirmed 
against some and reversed against others (Brown v lumer (1863) 13 
C B (N S ) 486 O Heill and Oalbtaithv Longman (1863) 32 L J (m c ) 
269) The court cannot however on a special case reduce the penalty 
imposed by the justices (Evans v Hemingway (1887) 62 J P 134) 
When there is evidence to show that an oftence within the junsdiction 
of the justices was or might ha\e been committed the court will not in 
general disturb the justices decision see U v Bans (1795) 6 Term Kep 
177 E V Beason (1795) 6 lerm Kep 375 BlfscJ pool Local Board of 
Health v Fenwwk (1859) 4 H & N 127 But it may quash a con 
viotion where there is no evidence to support it (WatJ m v Fenwick 


(1858) 7 W R 16) 

(q) Summary Jurisdiction Act 1857 (20 & 21 Vict c 43) s 6 Where 
a magistrate havmg dismissed a summons the court upon case stated 

’ remitted the matter with an opmion that he should have convicted and on 
an application bemg made to the magistrate to reinstate the case and 
convict the magistrate held that he had no power to do so the court 
by mandamus conypeUed him to comply with its order (B v Baden 
Career (1892) 8 T L R 663) 

(r) Summary Jurisdiction Act 1857 (20 & 21 Vict 0 43) s 6 

(8) Judicature Act 1873 (36 & 37 Viot. c 66) s 47 Where a case 
tajsinir an impdrtant ijomt of law 10 aargued before a Diviawmal Qaurt 
advantage is occasionally taken of the of the ApqpAate Juris 

diction Aet« 1876 (39 i 40 Viot o 6»J, t. 17, to hear the diao le-argued 
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upon civil matters there is a right of appeal to the Court of 
Appeal subject to the leave of the Divisional Court being 
obtained (t) 

Ihe proceeding will be deemed to be a criminal cause or matter 
wherevei the subject matter is such that the hearing before 
the justices mi^ht have resulted in the infliction of imprison 
ment {a) or in the case of a sum of money claimed to be 
due ^Nhen it is recoverable upon information as well as upon 
complaint (b) 

1405 The court may make such order as to costs as it thinks 
fit (c) and in practice usually allows them io the successful 
paity(d!) The costs given include the costs of piepaiing the 
special c&Qeie) hut not tho‘=«e incuired by the healing before the 


before a larger court compare Saunders v Bichardson (1881) 7 Q B D 
388 

(t) Judicature (Procedure) Act 1894 (57 & 58 Vict c 16) ss 1 2 
see Walsall Overseers \ London and North Western Bail to (1878) 4 
App Cas 30 

(a) Robson Y Biggar [1908] IK B 672 C A compare 3/eZ2or v Denham 
(1880) 5 Q B D 467 C A By Whitchuich (1881) 7 Q B D 534 
C A Bayne v Wright (1S92) 61 L 7 (m c ) 114 C A Bx parte 
Schofield [1891] 2 Q B 428 C A Seaman v Burley [1896] 2 Q B 
344 C \ 

(b) Sums of money recoverable upon complaint but not upon inf or 

mation are deemed to be a civil debt (Summary Junsdictiou Act 1879 
(42 & 43 Vict c 49) ss C 35) see p 600 ante An amount due for 
distiiot rate has been held to be covered by this provision and a case in 
regard to it as a ci\il not a ciiminal matter {Southuark and \auxhall 
71 aier ( o v Hampton Urban Council [1899] 1 Q B 273 C A ) But a 
case aiising on a warrant of distress for default in payment of poor rate is a 
criminal cause or matter the procedure m regard to the recovery of poor 
rate being unaffected by the Summary Jurisdiction Acts (Summary 
Jurisdiction Act 1884 (47 & 48 \ict o 43) s 10 and see Seaman v 
Burley [1896] 2 Q B 344 C A ) ^ 

(c) Summary Jurisdiction Act 1857 (20 & 21 Vict c 43) B 6 ESC 
Ord 65 18 ordered to apply both to civil and criminal proceedings on the 
Crown side by the Crown Office Kules 1906 rr 261 262 

(d) Ihe court will m general give costs to a successful appellant ( V enables 

Y Hardman {IS5S) 28 L J (m c ) 33 YoudanY Croo/ ee (1858) 22 J P 
287) and this is the case where the Crown is the unsuccessful party {Moore 

V Smith (ISm) IE &E 597 and see TTaZe/* v B (1888) 16 Cox C C 
435) Where the respondent was successful costs have been refused in 
a case which was deemed fairly arguable (Oasuell v Cool (1862) 12 C B 
(\ 8 ) 24:2 f Where a conviction was quashed upon the ground of an 
objection not brought to the justices notice costs were refused {Stinson 

Y Brownvng (1866) L R 1 C P 321) Where the respondent does not 

appear the practice is not uniform hut m Smith y Butler {ISB5) 16 Q B D 
349 it was held by the court to be unusual to give costs in such circum 
stances see also Lee v Strom (1859) 28 L J (m c ) 221 contra 
Wednesbury Local Board of Health Y Stephenson {1B64) 33 L J (m C ) 111 
Halse \ Alder (1874) 38 J P 407 Qreenhamh v Sanderson (1884) 49 • 

J P 40 Shepherd v F olland {ISB4) 49 J P 16ff Lee y BarZon (1909) 

101 L T 600 603 n (a) WHbere however the court was of opinion that 
tiie respondent although not appearmg before it had taken proceedings 

V ith a view of getting a })oint of law decided costs were given against 
hiDi {Gordon v Vann (1809) 68 L J (q b ) 434) As to costs where the 
jut»tices appear see p 65a ante 

(e) Clover v Boo^ (1862) 31 L J (M c ) 270 Tkis includes the 

jooi^ of ^ ease beyond the fees allowed to the justices clerk 

Itpfei: the Sufhnmry JunsOiotion Act, 1857 (20 & 21 Vict c 43), s 8 
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justices (/) Application should be made fof them immediately 
upon the determinatimi of the case (g) 

1406 After the determination of the case by the High Couit, 
the justices whose decision was appealed from or any otliei justices 
exeicising the same juiisdiction have authoiity to enfoice the con 
viction 01 order if and as upheld or amended by the High Couit 
in the same manner as it might have been enforced, but for the 
appeal by the justices who made it (h) 

Sect 3 — Mandamus 

1407 In addition to the prerogative powers inherent in the 
High Court to issue the writ of mandamus (t) provision is made by 
statute for the issue ot the writ to justices who i cruse to state a 
case (/) or to do any act relating to the duties of then olhce as 
justices (Z) 

1408 A distinction may be made between the principles upon 
which a rule will be granted wheie the act is a judicial and ^\si^ere 
it IS a minifaterial act Where the justices aie given a discretion 
in the exeiase of then judicial powers and have exeici ed it the 
court will not interfere wrth their decision (m) Thus the court 
will not compel them to grant process wheie they have deliberately 
refused it («) nor prescribe the conduct to be observed by them in 
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(/) Slaughters Sunderland Co rpo}ation 60 L J (m c ) 91 

((/) Budenberg v RoherU (1867) L II 2 C 1 292 bee Cabwdl v Cook 
(18C2) 12C B (N S ) 242 

(h) Summary Tnnsdiction Act 1857 (20 & 21 Vict c 43) s 9 Ihe 
justices who enforce the decision of the High Court are protected by st itute 
from proceedings being taken agamst them m consequence of any defec 
in the convicfton or order (ibid) 

(i) See title Crown Practice Vol X pp 77 et seq 

{k) Summary Jun«^diction Act 1857 (20 & 21 Viot c 43) s 5 But a 
case can only be stated upon a point of law {thid and see p 650 ante) 
The issue of a rule is in the discretion of the court even where the decision 
of the justices is wiongm law so that where a person upon whom a nominal 
penalty should have been inflicted has been in tact acquitted by the justices 
the court may decide not to reqmre a case to be stated but if an innocent 
person were convicted and even a nominal penalty inflicted a special case 
would no doubt be required by the court (U v Davij [1899] 2 Q B 301 
perCHANNELL J at p 307) Where justices have decided a case in accord 
anee with a decision of the High Court from which th re was no appeal 
they will not be compelled to state a case (B v Sheil [IdOO) 821 I 587 
C A) 

(l) Justices Protection Act 1848 (11 & 12 Vict o 44) s 6 

(m) B V Ingham (ISS9) 14 Q B 396 B v Adamson {IS75) 1 Q B D 
201 Ex parte Lewis (1888) 21 Q B D 191 B v Gravesend Justices 
(1891) 56 J P 277 see also jK v Painter (1857) 26 L J (m c ) 102 
B V Dayman (1857) 26 L J (m c ) 128 

(n) Ex parte West ^866) 29 J P 310 Be Leeds Stipendiary Magistrate 
(1877) 43 J P 743 Ex parte Macmahon (1883) 48 J P 70 This apphes 
where the justice refuses to grant process upon the ground that the apphea- 
tion IB vexatious even if there is pnmd fame evidence of the commission 
of an offence (P v Kennedy (1902) 86 L T 763 and compare B v 
Bros (1901) 85 L T 581) Where one justice has refused to issue a 
fummonsupoD omplaint other justices subsequently refuse to hear an 
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hearing a case, nor m the reception or rejection of evidence (o) 
But the court will compel the exercise of theiT discretion (p) 

Where the act is a ministerial a^t the court will hold that the 
parties are bound to do it and will compel them to do so (q) 

1409 Where a special case is the more convenient remedy a rule 
for a mandamus will be refused (r) , and a rule will not be is<iued to 
a clerk to justices, as hh is merely the servant of the justices (s) 

1410 The application for a writ of mandamus must be made to a 
Divisional Court of the King s Bench Division by motion for an 
order niii and in vacation to a judge in chambers foi a summons 
to show cause upon the urgency of the matter being made apparent 
to the judge (t) 

Sect 4 — Ce'i tioran 

1411 The judicial decisions of justices may also be reviewed by 
the High Court on a wiit of certtoran(a) which is the appropriate 
remedy when the jurisdiction of the justices is impugned (6) The 
question whether it will issue is in the discretion of the High 
Court except in the case of a statute which expressly takes away (<) 
the right of applying for it (d) 


information and take the recognisances of a prosecutor to proceed {B v 
Bather (ISSO) 42 L T 632) 

(o) 22 V Carden (1879) 6 Q B D 1 22 v Yorkshire Justices Ex parte 

Gi«{1886) 63 L T 728 

(p) 22 V Boieler (1864) 4 B A; S 959 22 v Byrde and Pontypool Gas 

Co Ex parte Williams (I S90) 60 I J (m c ) 17 22 v Adamson (ISl 5) 

1 Q B D 201 22 V Brown (1S51) 26 L J (m c ) 183 

(q) Thus an order which is not appealed against must be enforced even 
though there appear to the justices to be doubts as to its validity (22 v 
Swindon Justices (1878) 42 J P 407) The issue of a distress warrant 
for levymg rates is a mmistenal act which the justices wil^e compelled 
to do (22 V Oxfordshire Justices {IS^9) 18 L J (m c ) 222 B v Jefferson 
(1884) 48 J P 393 By Marsham (1883) 48 J P 408 C A ) 

(r) B V Wisbech Justices (1890) 64 J P 743 

(s) Ex paiis Eayward (1863) 32 L J (m c ) 89 

\t) Crown Office Buies 1906 For details of the procedure see title 
Crown Practice Vol X pp llOetseq 

(а) See further title Crown Practice Vol X pp 155 et sea 186 

(б) See 22 v Kent Justices (1880) 44 J P 298 A wnt will be issued 
to quash a warrant of commitment issued by a justice under a mistake 
(22 V Doherty Ex parte Isaacs {1909) 26 T L E 602) 

(c) See title Crown Practict Vol X p 175 Among the more impor 
tant statutes which intlude such a provision are the larceny Act 1861 
(24 & 25 Vict c 96) sees 111 the Mahcious Damage Act 1861 (24&2fl 
Vict c 97) see s 69 and the Offences against the Person Act 1861 (24 & 
25 Viot c 100) see s 72 but there are many others which will be found 
cited in appropriate titles passim The right cannot however be taken 
away by any general words but only by an express enactment {B v 
Bee^e (1760) 1 Wm B1 231) and in the case of the Crown the right is in 
no circumstances taken away unless the Ciown is specially mentioned (22 
V Boulthee (1836) 6 Nev & M (k b ) 26 Mountjoy v Wood (1866) 1 H 
^ N 68) Even where the right is said to be taken away by statute 
the court is not prevented from quashing an order founded upon a 
manifest defect of jurisdiction or manifest fraud in the party procuring 
the order {Oohntal Bonk of Australasia v WiLlan (1874) E 6 P C 417 
see Xa; parte 3Q B D 609) 

not he granted to question the decision of 
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Application must be made within bix months of the date of the ^ 

Older or conviction >ihich it is desired to remove (e) CerUorarl 

% 

Sbc'p 5 — Piohxhition 

1412 A ^rit of piohibition(/) will issue to justices if they act Whentemcdy 
in absence or excess of jurisdiction or in contravention of some appropriate 
statute or of the common law (g) 

Ihe point in respect of which it is applied foi need not ha\e been 
taken before justices (/t) but it must be material (i), and must have 
arisen actually and not prospectively (k) 

Except where the justices have acted, palpably in absence or When 
excess of jurisdiction (0 an application for a wiit will not usually 
be granted after the proceedings in respect of which it is asked for 
have been determined (ni) 

Srcr 6 — IJaheas CorjniB 

1413 A rule will be granted calling on justices to show cause Purpose for 
why a wilt of habeas corpus (n) should not issue in the case of a 
prisoner who has been committed to piison under a defective warrant 

of commitment (o) but if before the rule is obtained a good 
warrant is delivered to the gaoler that is a su&cient answei to the 
rule ( p) 

It 18 customary in extradition proceedings wheie it is desned to in extradition 
appeal to the High Court to issue a rule to the metropolitan p**oceedmci» 
police magistrate who made the older for extradition to show cause 
why a wilt of habeas corpus should not issue (g) 


the justices on a claim of right (hx parte (1890) 7 T I R 42) nor 

in general where the proper mode of redress is by appeal to quarter ses 
Bions (Re Pudding Norton Overseers (1864) 33 L J (m c ) 136) 

(e) R V Boughey (1791) 4 Term Rep 281 

If) See further title Cbown Practice Vol X pp 141 et seq The 
issue of a writ is in the discretion of the court except where there was an 
absence or excess of junsdiction apparent on the face of the proceedings 
m which case it is of right {Farquharson v Morgan [1894] 1 Q B 662 
C A and the oases there cited) It will issue to prevent a justice 
interested m the subject matter of a case from hearing it (R v Farrcmt 
(1887) 20 Q B D 58) but the fact that a justice has been subpoenaed as a 
witness in a case is not sufficient evidence of interest to warrant the issue 
(ibtd ) 

(g) Mackonochte v Penzance (Lord) (1881) 6 App Cas 424 and see 
the eases cited m title Crown Practice Vol X p 142 

(h) Compare De Haber v Portugal (Queen) (1861) 17 Q B 171 196 

(t) Butterworth and Barker Y Walker arid Waterhouse (1165) 3 Burr 1689 

(A;) R V Kent Justices (IS69) 24 Q B D 181 

(l) Buggtn v Bermett (1767) 4 Burr 2036 Farquharson v Morgan 
[1894] 1 Q B 662 C A 

(m) Ricardo v Maidenhead Local Board of Health (1867) 2 H & N 
267 

(n) See title Crown Practice Vol X pp 39 et seq 

(o) Ex parte Gross (1867) 2 H & N 364 Re limson (1870) 1 B 
6£xoh 267 

(p) Ex parte Cross supra 

(q) See title Extradition \ol XIV pp 416 416 
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Part XIV — Appeals from Quarter Sessions. 

e 

Sect 1 — To the Court of Cnmtnal Appeal 

1414 An appeal to the Court of Criminal Appeal from a court of 
quarter sessions lies in the case of every peison "onvicted before 
it of a criminal offence* upon indictment (r) oi dealt with by it as 
an incpriigible rogue (a) The grounds and conditions of appeal aie 
the same as in the case of an appeal from the Central Criminal 
Court or a court of assize (b) 

The case is dealt with finally by the Court of Criminal Appeal, 
and m no event is it remitted to the court of quarter sessions (c) 

1415 The jurisdiction of the judges of the High Court in regard 
to Crown CASes reserved is now vested in the Court of Criminal 
Appe‘'l(d) and the procedure provided by the Criminal Appeal 
Act has to a gi eat extent superseded that previously existing but 
the Couit of Criminal Appeal has still power to require a case to 
be stated in the same manner as if under the former procedure a 
question of law had been reserved (c) 


Sect 2 — Pj ohibition 

1416 A Wilt of piohibition will issue to any court of quarter 
sessions in the same mannei and on the same giounds as to any 
infeiior couit which acts without or m excess of its juiisdiction or 


(r) Criminal Appeal Act 1907 (7 Fdw 7 c 23) s 3 There is however 
no appeal against the part of a special verdict under the Trial of Lunatics 
Act 1883 (46 &; 47 Vict o 48) s 2 finding a prisoner to be insane (E v 
Machardy [1911] W N 193) As to persons convicted on indictment at 
9 ommon law in relation to the non repair or obstruction of a highway 
public bridge or na\ liable river see p 665 post 

(a) Criminal Appeal Act 1907 (7 Edw 7 c 23) s 20 see the Vagrancy 
Act 1824 (6 Geo 4 c 83) s 5 p 635 ante 

(b) See title Criminal Law and Procedure Vol IX pp 433 et seq 
The time within which notice of appeal must be given is ten days 
(Ciiminal Appeal Act 1907 (7 Edw 7 o 23) s 7 ) The chairman of the 
court must when required furnish the registrar of the Court of Criminal 
Appeal with his notes of the tnal and with a report giving his opinion 
upon the case or upon any point arising in it {ibxd s 8) 

(o) Ibid SB 4 5 9 The conditions as to bail and as to costs are the 
same as m the case of appeals from the Central Criunnal Court or a court 
of assize (xbid ss 13 14) 

(d) Ibid s 20 (4) The former procedure was regulated by the Crown 
Ca'ses Act 1848 (11 & 12 Vict c 78) The constitution of the court formed 
to hear Crown cases reserved was ultimately five judges of the High Court 
of whom unless prevented by illness the Lord Chief Justice of England 
had to be one (Judicature Act 1881 (44 & 45 Vict c 68) s 15) 

(e) Criminal Appeal Act 1907 (7 Edw 7 c 23) s 20(4) For procedure 
on a ease so stam see further title Criminal Law and Procedure 
Vol IX p 433 »ote (h) Writs of error and the power and practice of 
movmg for a new tnal in viiminal matters are aboli^ed (Criminal Appeal 
Act 1907 (7 Edw 7 o 23) s 20 (1) ) but the High Court still exercises 
control over the court of quarter sessions by means of wnts of prohibition 
eeritorarif and mandamus in certam cases and within defined limits see 

text supra Mi. pp fifil 662» post 
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which makes an order in contravention of some statute or the 
principles of the common law(/) 

Sect 3 — Get tioi an 

1417 The issue of a vrit of ce'ttiman to remove a matter for 
hearing and deteimination to the High Court is in the discretion 
of the High Court itself {g) except in those cafies where that course 
IS expiessly forbidden by statute (/i) 

The principles on which the writ is issued to a court of quarter 
sessions are similar to those on which it would be issued to justices 
out of session (^) 

1418 Where an order of justices is confiimed by quarter sessions, 
the time y^ithin which an application for a wiit will run dates fiom 
the time of confiimation(/) 

1419 In the case of indictments, removal to the High Court 
by ceitioian is governed by the following conditions Except 
indictments against bodies corpoiate which aie not authorised to 
appear by solicitor at quarter sessions (Z) indictments are not to be 
removed either at the instance of the piosecutor or defendant 
unless it IS made to appear to the couit on behalf of the applicant 
that a fair and impartial trial cannot be had at quarter sessions 
or that some question of law of more than usual difhculty and 
importance is likely to arise at the trial, or that a view of the 
premises in respect whereof the indictment is preferred or a 
special jury is required for a satisfactory trial of the case(wi) 

The paity, whether prosecutor or defendant applying for a wiit 
of certioiaii to remove an indictment is requiied to enter into 
recognisances to appeal at the tiial and pay the costs if 
unsuccessful (n) 

Neither of these conditions binds the Attornej General acting 
on behalf of the Crown (a) 


if) See title Crown PRACTicr \ol X pp 141 et teq and p 659 
ante The grounds for its issue w ould include the acting of an interested 
party as a member of the court (title CrowN Practice Vol X p 143 
compare B v Cambridge (Recorder) (1857) 8 P & B 637) 

(g) B V Walsall Overseers (1878) 3 Q B D 467 C A per Cockburn 
CJ at p 471 see E v Leicester Justices and Compton (IS^O) 29 L J 
(M c ) 203 B v Surrey Justices (1870) L B $ Q B 466 B v 
6heward (1880) 9 Q B D 741 C A 

(h) B V AforeZey (1760) 2 Burr 1040 Among statutes wmch expressly 
take away the right of applying for certiorari are the Game Act 1831 
(I& 2 W 1 II 4 c 32) B 46 Public Health Act 1876 (38 A 39 Vict c 65) 

B 262 Municipal Corpoiations Act 1882 (46 & 46 Vict c oO) s 220 and 
Eiee p 658 ante 

(t) See p 668 amte 

(h) B V Monce (1846) 14 L J (M c ) 75 By 3Itddlesex Justices 
(1836) 6 Ad &; El 626 

(1) See for mstance titles County Courts Vol VIII p 610 High 
WAYS, Streets and Bridges Vol XVI pp 142 141 
(wi) Crown Office Rules 1906 r 13 
(n) IM rr 14? 16 
(a) Ibid , rr 13, 16 


Sect 2 
Prohibition. 


When the 
writ will 
issue 


W hen time 
rnns 


Oonditi 3ns 
governing 
Iemo^al of 
indictments 


Recog 

nisancee 


Attorney 

Qenua.1 



MAGlStBA^nfiSI 


m 

Sbot 3 

Certioraii 

How 

returned 


When not 
required 


When the 
writ will not 


Discretion of 
quarter 
sessions to 
state case 


When the 
wnt will 
Issue 


1420 A writ of cerhoran when iseued to quarter aeesione ill 
counties is directed to the ]n<^tioes eolleotivql; and returned by the 
chairman or some other justice acting on his behalf , in boroughe it 
IS directed to and returned by the recorder (6) The return cannot 
be made by the clerk of the peace (c) 

1421 No eertiorart is required for the removal of any conviction, 
order or other determination in relation to which a special case is 
stated by quarter sessions (d) 

Sect 4 — Mandamm 

1422 A writ of mandfiimus (e) will not issue to a court of quarter 
sessions m respect of any matter in which it has exercised its 
jurisdiction (/) In such cases whether the decision of the quarter 
sessions is right or wrong (g) or whether the matter is one of law 
or fact(/i) the writ will not issue 

It IS within the discretion of quarter sessions to state a case for 
the opinion of the High Court (i) but if they do not state a case 
the High Court will not compel them by mandamus to do so (ft) nor 
intervene to review their decision by compelling them to state the 
reasons for it (Z) or to alter the form of the record (in) Similarly, 
in matteis wherein the quarter sessions have a discretion and 
exercise it the writ will not issue (n) 

It IS otherwise where the court of quarter sessions has declined 
jurisdiction altogether (p) or has come to a decision wrong in point of 
law upon a preliminary objection (p) or has failed to exercise its 


(h) Anon (1703) 6 Mod Eep 43 see Archbold Practice of Quarter 
Sessions 6th ed 137 
(e) AshUy 8 Case {1697) 2 Salk 479 

(d) Summary Jurisdiction Act 1879 (42 & 43 Viot c 43) s 40 As to 

special case see p 650 ante and p 663 post « 

(e) See further title Crown Practice Vol X pp 77 et seq 89 90 
If) B y Worcestershire Justices (1854) 3 E &B 477 B v Middltsex 

Justices (1877) 2 Q B D 616 see® v Surrey Justices (192A) 6 Dow 
& Ry (K B ) 308 Ex parte Martin (1876) 40 T P 133 
{q) B v Oamanonshire Justices (1926) 4B & Aid 86 
(ft) Be PraU (1837) 7 Ad & El 27 

{t) B V OoUtngham {Inhabitants) (1834) 4 Nev & M (kb) 215 and 
see p 664 post 

{1 ) B y Frieston {Inhabitants) (1833) 5 B & Ad 697 Be Pratt supia 
Ex parte Jarvm {InhabitasUs) (1849) 9 Dowl 120 
(t)B y Devon Justices (1819) 1 Chit 34 R v Oottingham {Inhabitants) 
supra 

(m) B V Suffolk Justices (1835) 5 Nev & M (kb) 139 Ex parte 
Aeftteortft Ovefseers (1843) 3 Q B 397 B v Middlesex JusUces supra 
A mandamus will however issue to direct alteration of an en^y which 
IS mamfestly false where there is no junsdiction to make it {B v West 
Bidinq of Yorkshire Justices (1843) 5 Q B 1) 

(n) B V West Biding of Yorkshire Justices (1834) 5 B & Ad 1003 
B V Derhyshife Justices {\662) 22 L J (m c ) 31 and see B v North 
Biding of YaTk$h\fe Justices (1823) 2 B dz; C 286 

(o) S y Kent Justices (1811) 14 East 396 B y Colchester Justices 
(1822) 5 B &AId 636 B y Wiltshire JusUees flS2S) 8B 380 

(p) B V Kestecen Justices {16^^) 3Q B 810 B v Oxfordshire Justices 

(1843) 4 Q B yVti Where the court of quarter sesslc^ deoUnes to act 
^ thA ibeiiotice of appeal is insufficient* the High Court will 
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diBcrehon (q) But a mandamus in any case will merely direct Sbot 4 
the court of quarter sessions to exercise its jurisdiction or discre Mandamus 
tion, and will not specify the maimer in which it is to exercise it (r) — 

It IB within the competence of the court of quarter sessions to 
formulate its own rules of practice but the High Court will issue a 
mandamus m cases where adherence to such rules can be shown to 
involve a failure of justice («) 

Sect 5 — Special Case 

1423 On an appeal to quarter sessions, the paities may, at any By consent of 
time after the notice of appeal consent to a special case being diawn puitiea 
under the oidei of a judge of the High Court and submitted to the 
High Court for its decision (i) 

The judgment of the High Court may then be entered on motion Fntry of 
by either party at the sessions next or next but one after it is given judgment, 
and IS of the same effect as if it had been given bj the court of 
quarter sessions upon an appeal duly enteied and continued 
It is however essential that the case should state the agreement 
of the parties to this piocedure (b) and a case may not be so 
stated upon an appeal against an older in bastardy noi in proceed- 
ings under the statutes relating to the Revenue Excise or Post 
Office (t) 

Where a case has been stated under these piOMsions the party 
supporting the older of the justices is entitled to begin ((Z) An 

determine the question and issue a mandamus if required (hx parte Cuttis 
(1877) 3 Q B I) Id) Where in London the court of quarter sessions had 
rufused to hear a rating appeal on the ground that it should have been 
entered at general not quarter sessions tor which notice might have betn 
given in time the court granted a mandamus to the justices to hear the 
case holding that the appellant was not bound to enter the appeal exc< pt 
at a quarter sessions {B v London Justices (1812) 15 East 632) Iho 
court will mtdtvene to secure the hearing of an appeal which the court 
of quarter sessions has respited (see p 646 ante) and at the next sessions 
has refused to hear upon the ground of an objection which might have 
been raised at the heanng of the case when first entered (J? v B iltehne 
Justices (1828) 8 B A/ C 380) or to prevent injustice being done to an 
appellant who had a^eed to abide by the decibion of a similar case when 
the respondent in that case disobeyed the decision of the court (i? v 
Wiltshire Justices (ISOl) 1 East 683) 

(q) B V Qlamorganshiie Justice*t (1850) 19 LJ(mc)172 By 
D erbyshire Justices (IS52) 22 L J (m c ) 31 

(?) Ibid B V West Btdtng of Tori shire Justices (IS2^) 5B AAd 667 
B V Hawes (1836) 3 Ad A El 725 Lx parte Ackwdrth Oierseers {lS4tZ) 3 
Q B 397 

(s) B V Svffoll Justices (1817) 6 M & S 67 By Norfolk Justices 
(1834) 6 B AAd 990 He HZttae (1865) 6 E A B 291 By Paulcit 
(1873) L R 8 Q B 491 

(f) Quarter Sessions Act 1849 (12 A 13 Vict o 45) s 11 
• (a) This procedure though technically an appeal from quarter sessions 
is to be distmguished from oases stated by the court of quarter sessions 
itself (as to which see pp 664 666 post) and is not affected by the 
provisions of the Judicature (Procedure) Act 1894 (57 A 58 Vict o lb), 
a 2 

(5) Peterborough Corporation Y Thurlby Overseers (1SS2) 8Q B D 686 

(c) Quarter Sessions Act 1849 (12 A 13 Yict c 46) s 11 

(d) B Y EolbecL Overseers (1851) 16 Q B 404 Bedfordshire Jmtiees 

T 8t Paid, Bedford {Olmrchwardens efc 1 Ezeh 650 
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1424 With the exception of the abo\e provisions, which only 
deal with matteis not alieady heard by quartei sessions there was 
formerly no means of obtaining the decision of the High Court on 
a special case slated by quarter sessions except aftei obtaining a 
wilt of ceitio'iaiiQi) While this method of procedure still subsists 
it is now within the competence of quartei sessions to state a case 
without any such piocedure(i) Ihe disci etion of quarter sessions 
in legard to the granting of special cases is however absolute 
ihere is no means of compelling the justices to state one e\en 
though in the paiticular circumstances a proper exeicise of then 
discretion would undoubtedly lead them to do bo(/) 

A case stated by quarter sessions is theiefore wholly different 
fiom a case stated by justices at petty sessions in that it is the 
magistrates and not the aggrieved party who seek the assistance of 
the couit and, m consequence of this the opinion of super loi 
tiibuiuls can be obtained e\cn in cases where undci the pailiculai 
statute involved the decision of quiiLei sessions is oideicd to be 
final (Z) 


(e) Peterborough Corporation Y Wilsthorpe Overseers {ISSd) 12 Q B D 1 
C A Holbom Guardians v Chertsey Guardians (188,^) 16 Q B D 7b 
C A Dewsbury and Heckmondu ike WaterworJ 8 Boat dy lenistone Union 

Assessment Committee {ISSQ) 2 P L 11 37«i C A 
(/) Lodge v Huddeisfield Corpoiation [1898] 1 Q B 859 C A 
(q) Clarendon (Earl) v 8t James Westminster {Bectoi etc) (1861) 10 
P B 806 Uoly liinity hreter v Ide (Churthuardens etc) (1851) 10 
L T (o 8 ) 363 

Qi) B V Cliantrell (1876) L K 10 Q B 687 Walsall Oierseers ^ 
London and North Western Bail Co (1878) 4 App Cas 30 Under that 
procedure +he court of quarter sessions embodied the material and 
^lounds of its decision in the decision it'ielf with the result that any eiroi 
in law became manifest on the face of the record and therefore cognisable 
bv the superior courts {Kydd v Liverpool TT atrh Committee [1907] 2KB 
691 CA per h LETCHER Moui TON LJ at p 603) But it could not be 
adopted in cases where the right to certwraii was removed by statute (see 
pp 668 661 ante) Ihe ancient practice open to the court of quarter 
sessions of v^onsulting the judge of assize and asking his assistance and 
advice m making an older (as to which see WalsaU Overseers v London 
and North Western Bail Co supra per Earl Cairns L C at p 40) is 
to be distinguished m that the court still retained and exercised its juns 
diction after the consultation ht^d taken place See further title Crown 
Practice Vol X p 166 

(t) Summary Jurisdiction Act 1879 (42 & 43 Vict o 49) s 40 
(/) Ex parte Jarvtn {Inhabitants) (1840) 9 Dowl 120 B v Oulton 
{Inhabitants) (1735) Burr b C 64 Walsall Overseers v London amd North 
Western Bail Co supra b C sub nom B v Walsall Overseers (1878) 
3 Q B D 457 C A per Cockbefn C J at p 473 Kydd v Liverpool 
Watch Committee supra per Buckley L J at p 609 
(Z) Kydd V Lwerpool Watch Committee supra Upperton v Bidley 
[1903] A C 281 , Qarhutt y Durham Joint Committee [1906] A C 291 
compare Westminster Corporation y Gordon Hotels Lid [1907] 1KB 
910 C A as to the impossibility of havmg a petty l^essional court a 
de^ou reviowod where ihs decisiou is made final by statute 
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1425 Where the court of quarter Bessions comes to a decision in ® 

a matter subject to a*special case to be stated on some particular Special 
question, the High Court will j^sue a mandamus to compel the 

justices either to state the ease (m), or to enter continuancdls and when^ticts 
hear and determine the matter (n) but it is otheiwise wheie the must state 
justices, although having agreed in general teims to state a case 
decide against the party desiimg the case on the facts on which the 
point of law depends (o) 

1426 The court of quarter sessions has no power to state a When justice® 
special case upon the trial of any indictment (_p) other than an niay state 
indictment at common law in i elation to the non repair or obstiuc 

tion of a highway public bridge or navigable rivei (q) but it may 
state a case upon any other matter which comes before it foi final 
decision (/) including appeals against convictions for non indictable 
oflences (s) and appeals to it as the confirming authority in 
licensing matteis (t) 

1427 The High Court is entitled to prescribe the foim in which porm 
the special case is to be presented to it and formeily at all events 
refused to deal with cases not drawn in a foim suited to the pro 
ceduie of certiorari^ where the judgment of the court must be 
either to quash or to refuse to quash the order of quaiter 
sessions (a) If the case is improperly or insufficiently stated the 
High Court may remit it to be restated (6) 

The case should be signed by the chaiiman of the court or the 
recorder and must conform to the rules laid down by the High 
Court (o) 

1428 Where the court of quaiter sessions grants a special case it Time 
must be settled and stated within a reasonable time which formerly 
owing to the practice in cei tiornii was limited to six months (d) 

(m) B V Moxam ^1834) 1 Ad A El 386 

(w) A V Suffolk J mtices (IS^2) i Dowl 163 

(o) B V Pembrokeshire Justices {IS31) 2B &Ad 391 Ex parte Jartin 
{Inhabitants) (1840) 9 Dowl 120 

(p) Unless called upon to do so by the Court of Criminal Appeal see the 
Ciimmal Appeal Act 1907 (7 Edw 7 c 23) s 20 (1) and p 660 ante 
see also B v Salop {Inhabitants) (1810) 13 East 96 Cases relating to 
incorrigible rogues are treated in this respect as if they were indictable 
offences (Criminal Appeal Act 1907 (7 Edw 7 c 23) s 20 (2) ) 

{q) Ibid 8 20 (3) 

(r) Where the court of quarter sessions states a case the decision on 
which will not finally determine the matter the High Court will not 
entertain the case {B v Sutton Coldfield (1874) L R 9 Q H 163 B v 
Southampton Licensing Justices [1906] 1KB 446 per Lord Alver 
stone C J at p 449) 

(fi) B V AWen(1812) 15 East 333 B v Handset/ (1864) 9 L T 827 

(f) B V Southempton Licensing Justices Ex parte Gardy [1906J1K B 446 

(a) Kydd v Lwerppol Watch Committee 0907] 2KB 691 C A per 
Fletcher Moulton L J at p 607 see Crown Office Rules 1906 and 
title Crown Practice Vol X pp 160 et seq 

(b) Judicature (Procedure) Act 1894 (57 & 68 Vict c 10) s 2 (2) 
see B y St Peter Mancroft in Norwich {Inhabitants) (1800) 8 Term 
Rep 477 B v lillingham {Inhabitants) (1830) 1 B & Ad 180 

(o) See p 654 ante 

(d) B V Sthffordshire Justices (1832) 1 Dowl 484 see Archbold, 

Practice of Quarter Sessions, 6th ed 46^ 
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1429 The High Court may draw any mference of fact which might 
have been drawn by the court of quarter sessions, and may give 
any judgment or make any order which that court would have been 
competent to make or may remit the case, with its opinion and 
direction thereon, for the court of quarter sessions to hear and 
determine the case afresh (e) But the ease as stated by the court 
of quarter sessions should contain its conclusions of fact and not 
merely the evidence ori which the conclusions were drawn (/) and 
should show that it has already decided the matter subject to the 
decision of the High Court so that upon the latter being given the 
matter may be finally determined {q) 

Inferences of fact drawn by the court of quarter sessions even if 
the facts aie doubtful in themselves will not be lightly disregarded 
by the High Court {h) 

1430 Every such case is now deemed to be an appeal and is 
heard and determined accordingly (i) There is in consequence no 
appeal from the decision of the High Court except by leave of that 
court or of the Court of Appeal (/ ) 

1431 The judgment of the High Court or the case itself if 
remitted for a fresh hearing is to be entered at the sessions next or 
next but one aftei the decision of the High Court and unless the High 
Court directs otherwise is to be deemed to have been entered at 
the sessions at which the decision appealed fiom was given further 
entry and continuances being dispensed with (Z) 

1432 The High Court or, if leave to appeal is gi\en the Court 
of Ajipcal has power to award costs of the hearing both in that 
couit and before the court of quarter sessions {m) 


{e) Judicature (Procedure) Act 1894 (57 & 58 Vict c 16) s 2 (2) 

(f) By8t Cuthhert Wells {InhahitanU) (ISU) 5 B & Ad 939 By 
P ilkington (Inhabitants) (1844) 5 Q B 662 Where on the facts of a 
particular case there may or may not have been fraud the High Court 
will not presume fraud unless specifically found by quarter sessions 
(B V I illongley (Inhabitants) (IISS) 2 Term Hep 709 B v Tillinqham 
(Inhabitants) (ISSO) 1 B & Ad 180) 

(g) B V Wistow (Inhabita/nts) (1841) 3 Q B 816 n B v Worth 
(1843) 4 Q B 132 By Westhoughton (Inhabitants) (1843) 6 Q B 
300 B Y SioJce upon Trent (Inhabitants) (1843) 5 Q B 303 B v 
Marton cum Grafton (Inhabitants) (1847) 10QB971 By Headington 
Union Ouardums (1884) 60 L T 444 C A 

(h) B Y 8t Andrew J^he Great Cambridge (1828) 8 B & C 664 B v 
Boslision (InhabiUints) (1828) 8 B & C 668 B y 8t Martvn Leicester 
(1828) SB dcC 674 B v Kesteven Justices (ISH) 3Q B 810 But 
m a case where the mference was one of mixed fact and law the High 
Court reversed the decision of quarter sessions (B v Great Glenn (Inhabit 
•nis)(ia33) 5B dcAd 188) 

(t) Judicature (Proceduie) Act 1894 (67 & 68 Vict c 16) s 2 (1) 

(k) Ibid s 1 (5) 

(l) Ibid s 2 (4) 
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Malicious Pboseoution and Procedure 


What is a 
prosecution 
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Injunction 
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Tort Principles of ^ 

Trespass 

Trustee m Bankruptcy 
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OEDURE Tort Trade 
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Criminal Law and Pro 
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Part I — Malicious Prosecution and Abuse 
of Criminal Proceedings. 

Sbot 1 — IVhat M a Prosecution 

1433 A prosecution exists where a crimin&I charge (a) is made 
before a judicial officer or tribunal (b) and any person who makes 


(a) Rawlins V tTenibna (1843) 4Q.B 419 Raysmy South LonAm Tramways 
Co [1893] 2 Q B 304 0 A The Tramways Act 18^0 (33 & 34 Vict fl. 78) 
e creates a ertioilial offence {jhid ) As to the malicious abuse of c^yi} 

L R, f 0 p 634, 638, 6W 
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or IS actively instrumental in the making or prosccutmg oI(c) 
such a charge is deemed to prosecute it, and is called the 
prosecutor {d) Ihul a person who la}s before a magistrate an 
mformation stating that he^ suspects and has good reason to suspect 
another (^) or who prefers a bill against him before a grand 
jury (/) IS engaged m a prosecution , and he may be responsible 
for the prosecution, even though the charge made before the 
magistrate is an oral one (g) and though after the making of the 
chaige before the magistrate or even without making one (fc), he is 
bound over to prosecute and does so (i) So too a tiustee irf bank 
ruptcy, being ordered by a court upon reading the trustee s report 
to prosecute an alleged fraudulent debtor, may be liable to an 
action for malicious prosecution (j) 

1434 Malicious prosecution is distinguished from a false imprison 
ment effected through the instrumentality of a constable in this 
respect that in the case of the latter the charge acted on is made to 
a ministerial officer, and the arrest is a tiespass for which the 
defendant makes himself directly responsible Malicious pro 
secution, as such involves no trespass it is a proceeding before a 
judicial officei or tribunal for whose acts the defendant is not 
directly responsible Under the old system of pleading lu only ga\e 
rise to an action on the case (k) 


(c) Danhy v Beardsley (1880) 43 L T 603 and see Ostermanv Bateman 
(1848) 2 Car & Kir 728 As to an unauthoiised pioseciition by one partnei 
aeei ArbucJcle y laylor {IS16) 3 Dow 160 H L 

(d) Davis V Noah (1816) 1 Stark 377 Duhou v heats (1840) 11 Ad & El 
329 Fitrjohn v Mackinder (1861) 9 0 B (n s) 605 Austin v Dmiling 
(18^0) L E oC P 534 o38 oiO 

(c) Davis V Noak eujprn As to setting out the information in a statement 
of claim see Qreyori/ v Derby ^1639) 8 0 & P 749 

(/) Bayny^lorter{10lS) Cro Jac 490 

(^f) Dauaon v ra?wandou (1863) 11 W E 616 see also Clarke v Bostan 
(1834) 6 C & P 423 

{h) Jfitrjohn v Mad inder supra (where the defendant during the tnal of an 
action wilfullj made a laLse allegation ot perjury against the plamtiil and 
was bound over by the judge to pro^^ecute) 

(t) Dubois V Keats supra see and compaie Chambers v Taylor (1602) 
Cro rhz 900 (where the plaintiff bj derauriing to the defence admitted the 
special matter set up theiem as showing reasonable and probable cause for the 
piosecution^ 

(;*) Mittens Y Foreman and Cameron (1888) 68 L J (q B ) 40 see Debtors 
Act 1869 (32 & ii Vict c 62) ss 16 17 and^title Bankruptcy and 
Insolvent Vol II p 3o> 

{k) Austin V Dowling supra Earns v TForre (1879) 4 0 P D 126 
Loch V Aslitim (1848) 12 Q B 871 (a remand is an act of the magistrate 
and IB not the subject of an action for false imprisonment) See also Guest 
V Warren (1864) 9 Exch 379 Johnstone v Bvitm (1786) 1 Term Eep 610 
644 Ex Oh compare Cooper v Booth (1786), 3 Esp 136 144 Msee v 
Snwth (1822) 1 Dow & Ey (K B ) 97 The mere signing of the charge sheet 
after an arrest by a constable will not render the person so signi]^ liable 
to an action for false imprisonment (Orinham v Willey (18o9) 4 H & N 
496 Seuell v National lelephone Co Ltd [1907] IK 13 6u< 0 A) See 
further titles Criminal Law and Procedure, IX pp 606 it , 
Tbebpass 


Sect 1 

What is a 
Prosecution 


Malicioas 
prosecution 
distiDguiBhed 
f om false im 
priBonment 
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Maltcious Prosecution and Procedure 


Pect 2 
Who maybe 
liable as 
Prosecutor 

Who may be 
liable 


PoBition of 
magistrate 


Grand jury 


i^osecutoT in 
naval and 
military 
courts. 


Sect 2 — Who may he Liable as Piosecutor 
Sub Sect 1 — In Genera ** 

1435 A person who piosecufces' another in the sense explained 
abo\e may be liable (0 as piosecutor and so may one 
^\ho represents himself as prosecutor though he did not in fact 
initiate the piosecution and is present only as a witness {m) But 
the mere fact that a witness is bound over with another (the real 
prosecutor) to prosecute and give evidence will not render the 
foimer liable to an action for the piosecution (n) 

A perspn ^^ho faiily states the facts to a magistrate and makes no 
specific charge against anyone will not be responsible in an 
tLciion for malicious prosecution to a person against whom the 
magistrate issues a waiiant ut airest(o) 

1436 A magistrate \iho acts as such in a piosecution has been 
held not to be liable to an action foi malicious piosecution even 
though he procures some of the witnesses to appear against the 
person prosecuted and though his own name is indorsed as that 
of a witness on the indictment (p) 

Again an action will not he against a grand lury for their 
finding, for they are compellable to seive and their verdict is a 
matter of recoid (q) 

1437 A na\al or military court martial or couit of inquiry is 
not a court into whose proceedings the civil courts are competent 
to inquire and a prosecution before it when withm the true limit 
of its jurisdiction cannot though malicious and without reasonable 
and probable cause be called in question in a couit of law(7) 

( l ) As to liability of husband to wifp see title IIusband and Whe 
Y ol XYI p 4b0 note (h) 

(m) Clements y Ohrly (1847) 2 Car & Kn 6S6 If during the proceedings the 
defendant heard himbelt described as prosecutor without contradicting it the 
jury may infer that he repi esonted himself as such {thtd ) 

(7i) Eager v Dyott (18S1) 6 0 d, P 4 Broivne v ^iradhnq (1836) 5 L J 
(r p ) 29o see DuhoiH v Aeais (1840) 11 Ad & LI 329 Fitrjohny Macltnder 
(18bl) 9 C B (n s ) 605 

(o) Leigh y Tie66(l800) 3 Esp 164 Cohen y Morgan 6 Dow & By 

(k ti ) 8 and see M%lton y Ilmore (1830) 4 0 & P 466 landit Gayal arshal 
Jewarty Sardar Bhaqat Stngh {IdOS) 24 T L B 884 P 0 (false statements 
knowingly made by defendant to policeman) 

( p) Ckrltnqton y Bitfield (1669) 1 Vent 47 Prom the report of the same 
case in 2 Keb o72 the inference might be diuwn that on strict proof of malice 
and on proof that the magistrate was the real prosecutor an action would lie 
For the conditions necessary to support an action against a magistrate for a 
mahciGus conviction see Burley y Bethune (1814) 6 Taunt 680 under the 
repealed Justices Protection Act 1603 (43 Geo 3 o 141) see now Justices 
Protection Act 1848 (11 & 12 Vict c 44) ss 2 13 9tmp%tny AVencA (1823) 
12 Price 394 Stevens y C7arie (1842) Car & M 609 (warrant without any 
proper information) Qelen y Hall (1867) 2 H & N 579 Quoere however 
whether such an action now lies in any circumstances W a matter withm his 
jurisdiotion [Anderstm v Gome [1896] 1 Q B 668 0 A per Loid Esheb 
m B at p 671 , Laio v LleweUyn [1906] 1 £ B 487 0 A. see Jtfaeon v 
Barker (1843) 1 Car & Kir 100) And as to the position of magistrates 
generally see title Magjstk axes p 611 ante 

(g) Fkfyd v Barker (1607) 12 Oo Bep 23 see Sutten v JohnehM (1786), 
I T^rm Bep 493 605 FU Oh ^ 

(r) See SuHen % JMiidomt supra^ at pp 610 549 affirmed p 784 H E , 
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Stjb Sect 2 — M<tst€T or Princtnal 

1438 The question bf the liability of a master or pimcipal for a 
malicious prosecution instituted by his seivint or agent does not 
often arise because, as a rule there is suflicient time to repoi t and 
leave to the master or principal the onus of deciding whether he 
will prosecute or not (s) A master or piincipal is not liable 
for a malicious prosecution by his 8er\ant9 0 i agent unless the 
prosecution was within the scope of the sei\ant8 oi agents 
authority express or implied or unless theie his been a rafihca 
tion (t) Su( h authority may be geneial or a particiilir or limited 
authority to act m cases of emeigency(M) 

No general authority to prosecute can be implied unless the 
prosecution of an otfcndei falls within the ordinal^ scope of a 
|er\ant 8 or agent s duties (?i) Such an authoiitv night possibly 
be implied foi eximple m the case of the general miniger of a 
banking company in\ested with general siipci vision and po^ei of 
contiol at least in tiie absence of his directors or possilil^ in the 
case of a manager conducting the bank s iiusiness at a distance fiom 
the head ofhee and the diiectors (a) but ceitiml^ i^ot wheie he has 
the opportunity of consulting them ( i) 

In the case of an authority limited to cases of emeigency a 
plaintiff must show that the emergency existed or might icrsonably 
ha\e been supposed to exist (a) 

1439 Frequently a piosecution by a servant or agent is preceded 
by an imprisonment or giving into ciistoly in winch case rlso to 
make the masfcei or piincipal liable it must he shown in the 
absence of express authority oi latificition that the act was within 


Dawktns v Rol ehy (forJ) (1866) 4 1 *SL T 806 at pp 852 833 It is tiue 
that it was not nece3‘5a\ to decide this m button v Johnstone (1/86) 1 lei'n 
Rep 493 610 649 Lx Ch affarnied /84 HI us theie leisonable and 
probable cause was proved But the opinion of the court has be^n well 
recognised in Hter cases (see Daukvns v Hoi ehy {Lord) su^ira Vaulins v 
Paulet {1 erd) (1SC9) L R 5 Q B 04 Vaulins v hoi ehy {lord) (1S73) 

1 R 8 Q B ho Lx Ch affirmed (IbVo) I R / H L /44 brant v 
berretary of State far India (1S77) 2 0 P D 41a haruis v Kejpyel (1/66) 

2 Wils 314) As to the leasons for this stateiuent cont^ider the essentials to 
an action stated at p 6/7 vost As to such couits see title Roxal Fokcls 

(a) An agent eg a solicitor whg acts maliciouslj and without reasonable 
and probable cause may himself (irrespective ot the question of his principtl s 
habmty) be liable in an action for malicious prosecution (t/oZ/nson v Lmeiaon 
(1371) L B 6 Lxch 329) Bee'dilso Stevens y Midland Counties Pail Co (1854) 
10 Exch 362 and so© geneiallv titles Aoekoy Vol I pp 224 et seq , 
Master and SERyAiri Solxpitors 

(t) See v English Joint Stock Bank (1867) L R* 2 Exch 259 

Ex Oh t MMeU (1843), 11 M & W 205 213 BarJ of New South 

Wales V ^wstan (1W)> 4 4m Oas 270 P 0 &^hi v North Metro'pohtan 
^Irm&mysVo (1898) 78* 227 ^iesmsy MtdJkiSm Counties Rail Co supra 
A defeBdant is not dfemedrto adopt ftoroseoution begun by hm agents without 
hifbnowledge or ftqmction lay merely^ Edtendrog tihe magistrates^ court to hear 
what evidence maybe «ven {Weston v Beerrum (1867) 2/ L J (EX ) oi) 

(«) Bank of New Samh Wales y Omton supra 
fo) Bank of New South Wales y eupra 291 

as m the Pnvy Council has betaffirnSroved bylme C 


was in the Pnvy 
Alrahamsy Beykin L1891] 1 Q 
Banson v Waller [1901] I B B 

HL. — XIX 


This case which 

_ Court of Appeal m 

I mp hy a Pivisional Court in 
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Malicious Prosecution and Proceddre 


Skot 2 the scope o4Jhe servants or agents authority (6), or as it is 
Who may be sometnues caHid, of his employment (c) Numerous cases ahich 
Liable as have been decided with refeience to false impiisonment throw light 
Prosecutor on the application of this principle to malicious prosecution, since 
they establish that though a servant may have implied authority to 
arrest a person foi the piotecUon of his master s property or in case 
of othei emeigency (d), authority to give into custody for the mere 
piupose of vindicating justice will not be implied in the absence of 
some such special circumstances (e) as have been indicated 
above (/) 

Sub Sect 3 — Corporations 


Lfabilify of 
corporaticns 
and 

companies 


1440 The weight of authority ig) clearly shows that an action 


J\est€mltail Co (186/) L E 3 
Co (1873) T E 8 


(Z>) Spo e g Poi Iton v f ondon and South 
Q B 634 ind eee title liiEspASS 

(r) Bayley v Manclmter Sheffield and J tncolndnre Rail 
C P Us Ex Ob and see title Agency Vol I p 212 

(J) See eq Qoff v Great '\orthern Rail Co (1881) 3 E & E 872 
distingiu lied m louUony Tendon and South Western Rail Co awpfa (arrest 
whe 0 the company itself had no power to arro'^t) In such a case the servant 
can have no implied power to arrest see al o Moore v Meiropi htan Avri Co 
(1872) L E 8 Q B 36 Richards v Best Middlesex Wateriiorks Co (1886) 
16 Q B D 660 

(e) Allen v London and South Western Rail Co (1870) L E 6 Q B 65 
(^rre«it ordered bv booking clerk on charge of attempted robbery) ihrahams v 
Deal m [1891] 1 Q B olb 0 A (where manager of bar of pubho house gave a 
person into custody on charge of attempting to piss bad money) Hanson v B alter 
[1*^01] 1 K B 390 (where manager of pubhc house gave plaintiff into custody 
on charge of steahiig but such act was not necessary for protection of master a 
property) Fduards y London and North J^esternRail Co (1870) L E 6 0 P 
44 o (where foreman porter gave a person into custody whom he suspected to be 
steahng company s pi opertv) Sewell v National telephone Co Ltd [1907]! 
K B od/ t A (plaintiti arrested on charge sheet signed by defendaniB 
manager) See also the following cases where the principal was held not hable 
for the acts of the igont — Fasiern Counties Rail Co v Eroo77l(1861) 6 Exch 
314 Ex Ch Roe v Birkenhead T ancashire and Cheshire Junction Rail Co 
(ISal) i Exch oC Giles v laff Vale Rail Co (18o3) 2E &B 822 Stevens 
y Midland Counties Rail Co (18o4) 10 Exch 3o2 Charleston v London Tram 
lO^sCo (1888) 4T L E 629 0 A Steiensy Hinshelwood {IS21) 66 J F 341 
0 A As to evidence of ratification see Lasiem Counties Rail Co y Broom 
supra Moon y Towers (1860) 8 0 B (n s ) 611 and title Agency VoL I 
p 179 As to proof of extent of agent s authority see Giles y Taff Vale Rad 


Co supra Go^ 
Railway [1909 


V Great Lorthem Rail Co supra Lambert y Great Eastern 
_ 2 K B 776 0 A and title Agency Vol I p 212 
See p 673 ante 

jq) Until recently dovbts existed as to whether an action for malicious {>ro 
secution would he against a corporation aggregate or moorporated company 
Eminent judges have stated that such an action would not hey in substance 


on the ground that Hk corporation having na Soul cant 
mahmous intention Stevens v Midl 4 ^d Connives 
AUJEKSON B Henderson v Midland tIbtT. Co 
Bramwell B f Ahrath v North EastetpBail 
per Lord see also Western mfnk 

Western Bai^^xxdAnd (18^) !>. B 1 W ^ 
m Citizens tife Assurance fb t [19047 A 

Midland Greod Western of Ireland Rati Ob (1879) 
question was raised decid^ Amenean decisions now overruled 

Also supported that aoHpbie (mtlds jfeSqwA? of Mtssourt (1862) 17 Missouri ^ 
EenqrtS) 213, Oweiey 4 Fomi Rail Read Co (1861) 37 

Baiporti^ eompafi^Pp|pRi>emQ<^ V Eventing Journal (1881) 



Jbe^Jbuated by 
OK supra per 
Ij T«i^ 81 , per 
11 App X]^a47 
r Addte v 

B. 0 L 8. ibb 
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for maliciouB prosecution may be brought against a o(»rporation(&) 
aggregate or an incorporated company , and such a Corporation or 
company being liable as a person ,for a malicious prosecution, the 
ordmary doctrines as to tlie responsibility of principals adting 
by agents or seivants apply (i) the ]ury having to say whether 
an act done by an agent or servant of either was within the scope 
of hiB authority or the Course of his employment (i) 

Where therefoie it is sought to make such a corporation or 
company liable for a malicious prosecution undei taken by its 
servant or agent the malice or indiiect motive which a plaintiff 
will have to piove (j) may be that of the seivant or agent 4f it be 
sl^wn that he )\as acting within the scope 6f his employment (&) 

Sect 3 — Remedy jor Malicious Prosecution 
Sub Sect 1 — The Former Mode oj Redreee 

1441 A person aggrieved by a malicious prosecution fori^erly 
sought redress, according to the circumstances by (1) a writ of 
conspiracy (/) or (2) an action on the case (i/i) 


39 AiitlCxican Reports 606 Boogher v Life Aasoctatton cf America (1882) 42 
Amenoan Reports 413 As to action against a tiade union and one of its 
officials see Bussey y The Amalgamated Society of Batluay Sertu its and Bell 
(1908) 24 T L R 437 and title Ibadl A^D Tbade Unions 
(A) Whiifidd V South Eastern Rati Co (^l8o8) E B A L llo (libel) Green 
? London General Omnthua Co (18t)9) 7 0 B (n b ) 290 (intentional acts of 
misfeasance by comp my s servant) H alker v South hadern Rail Co Smithy 
Same (18/0) L R 5 0 P 640 Bank of New South Wales ^ Owston (18t9) 4 
App Gas 270 282 P G (where defendant s counsel admitted habihty of a corpo 
lation to such an action) Eduards v Midland Rail to (1880) 6 Q B D 287 

S where Fry J refused to follow Stevens v Midland Counties Rail Co (18o4) 10 
liXOh 352) Kenty touraqedb Co Croft y Same (1890) o6j P 264 Corn ford y 
Qarlton Bank [1899] 1 Q B 392 affiimed [1900] 1 Q B 22 C A (habihty to 
action admitted 1^ defendant a counsel) see also Citizens life Assurarue Co 
y Brown [1904] A 0 423 P 0 (mahcious libel) Yarborough y Lank of 
Eiwland (181^ 16 East 6 (trover) J* astern Counties Rail Co v Rroom (18til) 
6 Exch 314 Ex Oh (assault and battery) R v Tyler and International Com- 
mercial Go [1891] 2 Q B 588 0 A Ray son v South London Tramuaya Co^ 
[1893] 2GB 304 0 A and see further titles Companies Vol V pp 3(® 
et sea Corporations Vol VIII pp 386 et seq 
(♦) Cttizent^ Life Assurance Co v Brou n [1904] A 0 423 P 0 
m) As to malice see p 679 post 

(i) Thos it IS submitt^ is clear from the authoiities see Citizens Life Assur^ 
ance Co v Brown supra (librl) citing Barwvck v English Joint StocI Bank 
(1867) T R 2 Fxch 2o9 Ex Ch although m Nevtll y line Arts and 
General Insurance Co [189o] 2 G B 156 0 A the C5urt of Appeal and the 
House of liO^s [1897] A 0 68 left open the question whether in an action 
of hbel against a corporation a plea of pnvilege could be rebutted by proving 
actual maUce h/ xnind of me a^nt who published the hbel see also 
Glasgow Corporntpomt Lonmer [191 Q A 0 209 and for further infonnation 
V to. ihsiSBJSW ANP SzANPRil, Vol XVni pp 663 

notetl), 38o note (h) 1^) 

11) A writ of conspdMuay dSrec 

munty to _ . . 

capse two or more pen^ns who hM conspired together and falsely and 
maliciously procured tba^dictment of A who was afterwards acquitted, to his 
damage and contrary to the ordmancaj^such case prided (Fitz. Nat Bre? 


» the shenft, and comipa^diod him on 
>the cQiirl^rthepui^«tof showing 


(m; I'ornotej 
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Writs of conspiracy as a means of obtaining redress for makoions 
prosecution gradually, by reason of their inherent defects, fell into 
disuse, and were replaced by actions on the case in the nature of 
a conspiiacy (n) 

These defects were as follows — (1) A wnt of conspiracy did not 
he against an individual for one person cannot conspire with 
himself (o) , (2) if on such writ one of Ho defendants were acquitted 
no judgment could be given against the other (p) (8) conspiracy 
lay only for procuring a person to be indicted for tieason or felony 
VI here life was in danger (q) and (4) was only available where the 
aggrie/ed paity had been acquitted and so could not be used in a 
case where an mdictment was ignoied by a grand juiy (r) 

Sub Seot 2 — Action far Mahmom Prosecution 

1442 An action for malicious prosecution or to give it its earlier 
designation, an action on the case in the nature of a writ of con 
spiracy lay in lespect of a malicious prosecution for any crime 
whether capital or not and though the prosecution did not proceed 
to actual indictment or appeal (s) Again such an action lay against 
one of two pei^ons charged \\ith conspiiacy (the other having 
obtained a verdict in his favour (a)) though in such ciicuxnstlS,nces 
a wnt of conspiracy would have failed (h) and fuither the fact 
that the piosecution came to an end by reason of a defect in 
the indictment (c) or by reason of the giand juiy thiowing out the 
indictment (d) did not affect the remedy by action on the case 


116) The ordinance referred to is the Statute of Conspj^ators (130o) 33 Edw 1 
by which conspirators include amongst others persons who bind themselves 
to aid one another m indicting anyone or in causing him to be mdicted or 
in falsely moving and maintamint, pleas A slightly different form of wnt 
used in case of nonsuit on an appeal of felony or murder commanded the 
sheriff on getting security as before mentioned to bring befpre the oouit for 
the purpose of showing cause two or more persons who had conspired together 
and falsely and malicioush procured A to bo appealed of the death of B or of 
some other felony and to be imprisoned therefoi until having been brought 
before the court he was acquitted (Eit/ Nat Biev 116) 

(w) Fitz Nat Brev 1 14d The foundation of the two proceedings was the 
same but the number of the defendants determined which method of action 
should be used {Savtle v Poherts (1698) 1 Ld Eaym 374 and see title Action 
Vol I p 41) 

i n) C<my BirraW(1607) Cro Jao 193 see the text tn/ra 
o) Goxey irrall su}ra bmithv Oranshaw (162Q) W Jo 93 
p) Savile V Eoherts^ supra at p 379 But if the writ were in respect of an 
[ictment for something less than treason or felony judgment might be given 
against one though the other was acquitted [thtd ) 

(g) Saule v supra 

M SmUh V Oranshaw supra 

(tfi 1 Hawk. P 0 lBth ed c 27 s 6 (oonspuaor) ^ 

(a) Price V Crq/t8(lbo7) T Baym 180 Poffamv 4!te»a(1679} lfdhow»50 
Bubleyy (1748) 1 Wils 210 ^ 

(5) SavilejfyA&sberts supra aiid«ee<|Ple(p) sup^a t 
(cj v Bchinsm (1726) 1 Kra 691 WmSc9 ^ Feniham (479D 4 

Term Rep SP47j Fifp^y Hearn (18221 l fi B AAH 6^ 

(d) The PouUems^ Case (1610), 9 Bap b, tayn v Perkr (1618), 
Cro Jao 490, Ex* db ^ 
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Bbot 4 — Essentials to an Actum for MaUctous ProseetOwn 
Sot Sbot 1^— /n General 

1443 To succeed in an acfion for malicious prosecution (e) a plain 
tiff must prove 

(i ) the prosecution by the defendant of a criminal charge (/) 
aj^ainst the plaintiff before a tribunal mto whose proceedings the 
civil courts are competent to inquire (g) 

(ii) that the proceedings complamed of termmated ifi his 
favour if from their nature they were capable of so terminating (h) 

(lu ) that the defendant instituted or earned on such proceed 
mgs maliciously (i) 

(iv ) that there was an absence of reasonable and probable cause 
for such proceedings {j) and 

(v) that the plaintiff has suffered damage unless indeed the 
proceedings necessarily import damage to his fame or person (k) 
'Ihis requiiement has important consequences with refeience to civil 
proceedings maliciously undertaken (Z) 


SnjT 4 
Essential! 

to an 
Action for 
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Proseon 
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Fasentialfl to 
the action 


Sub Sect 2 -^TerTnination of Froceedinga in Plaintiff $ Favour 

1444 In an action foi malicious prosecution it must be alleged Proceedings 
and pioved that the pioceedings have terminated m the plaintiffs must have so 
favour if from their nature they were capable of so teimmating crpabte^of^so 
as in the absence of proof thereof a court entertaining the action terminating 
would in effect constitute itself a court of appeal from the couit in 
which the piosecution took place (m) 

The rule prevails even in cases where the proceedings com Proceedings 
plained of have taken place abroad, provided that the court had abroad. 


(s) An action *f or mahcious prosecution may be brought in a qpun^ court 
where the damage claimed does not exceed £100 see title OouiriY CoUKis 
Vol VIII p 428 

(f) See p 670 ante. As to abuse of civil proceedings see p 689 post 

(^) As to naval and mihtary courts see p 672 ante 

{h) VanderherghY Blake {im) Hard 194 steward y Oromett {1859) 70 B 
(w 8 ) 191 as to which compare Summary Juiisdiction Act 1879 (42 & 43 Vict 
c 49) B 2o Baeihi v Mattkewa (1867) L E 2 0 P 684 see also Bynoe v 
Bank of England [1902] 1 K B 467 0 A and the text infra 

( 4 ) Purcell V McNamara (1808) 1 Oamp 199 9 East 361 MitcheU 

Jenkins (1833) 6 B & Ad 588 

(j) Farmery Darling {11^) 4 Burr 1971 Broad w Ham (1839) o Bmg 
(no) 722 Alrath v North Cistern Rail Co (1883) 11 Q B D 440 0 A 
Bradshaw v Qoodwin db Co (1894; 10 T L B 491, 0 A and see further, 
pp 680 685 post 

(k) See and compare SawU v Rdberta (1698) 1 Ld- Eaym 374 Byne v Moore 
(1813) 5 Taunt 187 Quarts Hill Gold Mining Co v Eyre (1883) 11 Q. B D 

•674, 0 A (a case of maljpious civil proceedings) As to damages see further 
p 688 post 

(Q Seep m post 

fm) Vanderherghy Blake supra Parker v Langly 10 Mod Eep 209 

3fl0 Lewie v Farrd (1718), 1 Stra 114 Caatrigue y Behrens (1861) 3 E & E 
709 721 Whstworthy Ha^/(1831) 2 B & Ad 695 Bynoe y Basik of EngUnd 
supra, Redway v McAndrew (1873), K B, 9 Q B 74 (sufficiency of allegation 
of temunation of J^rooeedmgs), oompAjpe Barber y LesUer (1859), 7 0 B (N e.) 
175, 187 H 



m 


iSMjmiJa fmssaaimv tJia PtuxtiDCtf 


SXQT 4 
Eswntialt 
toim 
Action for 
Mallcions 
Prosecu 
tion 

When 

proceedings so 
terminate 

Power to 
Appeal 


Effect of 

successful 

appeal 


itmudiction to exitertain them, and that the decifiion was arrived at 
in such circumstances as to be binding m this country (n) 

It 18 immaterial that the p^ity oonyioted had no power of 
appealing (o) o 

1445 The proceedings sufficiently terminate m the plaintiffs 
favour if the magistrate dismisses the charge (p) if the grand jury 
ignore the indictment (q) it the proceedmgs fail through a detect 
m the indictment (r) or because they are coi am non judice («), or by 
the alquittal of a jury (O* even as to one part of the indictment {a) 
Where an appeal lies from a comiction and no appeal has been 
made by the party convicted, the proceedings of course, have not 
terminated m his favour, and his acquiescence in the conviction is 
evidence of reasonable and probable cause (6) 

Where there has been a successful appeal from a conviction this 
would be for the purpose of pleading, a sufficient termination of the 
proceedings m a piaintifTs favour (c) But it seems the conviction 
though revers ed, might be evidence on which the judge might find 
that there was reasonable and probable cause for the prosecution (d) 


{n\ Castrique v Behrens (16611 3 E & E 709 721 (a case of oml proceed 
mgs] the same pimciple would no doubt be apph^ to a prosecution m a 
foreign court see also laylory ^ord (1873) 29 L T 392 The prmciple has 
been apphed in the case of a mabcious presentment m an Ecclesiastic^ Court 
{Fisher V Bristow (1799) 1 Doug (kb; 21 o) 

(o) BasShd v Matthews (1867) jD R 2 0 P bS-l Bynne v Bank oj England 
[1902] 1 K B 467 0 A 

ip) Delejal v Hiyhleq (1837) 3 Bing (no) 950 

(g) Jones V Owynn (1714) 10 Mod Eep 214 at p 220 Morgan v Hughes 
(1788) 2 Term Bep 225 In an early case where the plamtifp proved nothing 
more than that an indictment was preferred on which nothing was done his 
action failed because it did not appear that the proceedings had terminated m 
his favour or at all {Arundell v Ireqono (1607) Yelv 116; 

(r) baviU v Roh^s (1698) 1 Ld Raym 374 Jones v Owynn supra at 
p 214 Wteks V Fentham (1791) 4 Term Rep 247 Fippet V Hearn (1822) 5 
B &Ald 634 

(fl) Jones V Owynn supra at p 220 

(t) Morgan V Hughes (1788) 2 Term Rep 225 As to evidence of an acquittal 
see p 683 post 

(o; Boaler v Holder (1887) 51 J P 277 where plaintiff was indicted for 
pubbshmg a kbel knowing it to be false and convicted of pubbshing it only 
and see Boaler v Holder {1888) 54 L T 298 (on objection to statement of claim) 
See also as to termination of proceedmgs m plamtiff s favour Fierce v Street 
(1832) 1 L. J (k b ) 147 where proceedmgs m an action m w hich there had 
been a malicious arrest were abandoned Craig v HaseU (1843) 4Q B 481 (writ 
^f extent under which plamtifTs goods had been seized set aside, though by 
arrangement) 

(5) Mdlor V Badddey (1834) 2 Or & M 67o 678 
(c) See Mdlor v BaMeley supra Oastriqw v Behrens supra 
(a) See Reynolds v Kennedy (1748) 1 Wils 232 as explained in Sutton v 
Johndfm (1786) 1 Term Rep 493 at p 505 In the earlier of these oases it 
was held that malice could not be inferred as the driffmal tribunal ffave judg ^ 
ment for the defendants but in the later it was said uiat it would have been 
more correct if the court had ruled that that fact enabled it to hold that there 
was reasonable and probable cause see also Oraig v HaseU eupra^ at p 492 
The American authonties vary but cm the whole tend to show ^at the 
ongmal oonviotioiif subeequentlr reversed, is only prtma facie evidenoe of reason 
able and probaUe caitse » eae Whitney r Peckham (1818) 15 Massaohusetts 243 
(iM^nvictaum theugb reversed conclusive evidence of reasozlkble and probable 
pause) 4 Wendells Reports 591 (not conclusive where 
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It was at one time held that the entry by the Attorney 
General of B,fiolle prosequi to an mdietment would not be a sufficient 
termination of the proceedings unfavour of the accused to enable 
him to bring an action (e) •But the current of modern authdrity 
seems opposed to this (/) A nolle prosequi is not a decision on the 
merits {g) but it puts an end at least to the particular prosecution 
before the court (h) 

1446 The proceedings complained of need not for the purpose 
of an action for malicious prosecution, have teiminated favoui&bly 
for the plaintiff if from their nature, they could not have so tei 
minated (i), as for instance where on motion made in the High 
Court and suppoited by affidavit a person is oidered to tind 
security upon articles of the peace exhibited against him for on 
such motion he cannot contradict the allegations m ^he affidavit (k) 

Sub Sect 3 — Mahce 

t 

1447 The malice which a plaintiff in an action for malicious 
prosecution or other abuse of legal proceedings has to pro\e is not 

prosecutor knew of plaintiffs innocence and prevented him fiom estabbshiiig 
it) J^ttham V Gouen{\Q3^) 14 Maine 362 (conclusive unless plaintiff proves 
that conviction was obtained exclusively or mainly by defendant s false testi 
mony) Mayer v Walter (18^0) 64 Pennsjlvama State Eeports 263 (no bar to 
an action m which plaintiff can prove malice and absence of reasonable and 
probable cause) 

(c) Goddard y Smith {I 6 Mod Eep 261 see Buller Law of Nisi Prms 
5th ed 14 

( f) In the Supreme Court of New South Wales it has bee n held that a 
noWe prcseg at by the Attorney Geneial or a refusal to continue a prosecution 
actually commenced is a sufficient termination tor the purposes above mentioned 
(Gilchrist V Gardner (1891) 12 New South Wales Law Eeports (Cases at I aw) 
184 See also Heed v Bales (18 i2) 11 Supreme Court of New South Wales 
Eeports (Cases at Law) 317 where the prosecution was withdrawn on the sugges 
tion of the judge; In America the question has been much discussed and there 
aie conflicting views but it would seem that the prevaihng opinion is that a nolle 
prosequi is a sufficient termination of the proceedings (see Chapman v 11 oods 
(1843) 6 Blackford o04 Clark v Cleveland (1844) 6 Ilill 344 347 Bays v 
Blizzard (1868) 30 Indiana 457 Brown v Randall (1869) 4 Ameiican Eeports 
36 Stant(m v Hart (1873) 27 Michigan 539 but compare Bacon v lowne 
(1849) 4 Cushing 217 larler v Farley (1^52) 10 Cushing 279 Brown v 
Lakeman (1863) 12 Cushing 482 Cardiial v Smith (IB 1 2) 12 Amencan 
Eeports 682) 

(</) Goddard v Smith siqi^a R v Ridpath Q.713) 10 Mod Eep 1 l»2 

f/i) R v Allen (\Bb2) IB &S 850 see title Criminal Law and PKOCEDunr 
Vol IX p 3o7 see also and" compare if v Mttchel (1848) 3 Cox C C 93 
Crown Office Eules 1906 Form 120 (entry of nolle prosequi) 

(t) steward v Qr&mett (1869) 7 C B (N s ) 191 see title Pstoppkl 
V ol Xin p 360 

(k) Vane 8 (Lord) Case (lUA) 2 Str 1202 B v Doher^ (IBIO) 13 Past 171 
Partm v Hill (1864) 12 W E 7o3 at p 764 Crown Office Eules 1906 rr 250 
2ol compare Broeyer v MFLean (1876), L E 6 P C 398 (action against sheriff 
for false return of rescue upon which not bemg traversable a rule absolute for 
attachment is granted in the first instance) So where under the old practice 
oxLeeptxrte proceedmgs before magistrates a person was committed to prison 
in default ot finding sureties for the peace he was not debarred from bringmg 
an action (Steward v Gromdt supra Venafra v Johnson (1833) 10 Bmg 301) 
But now by the Summary Jurmiotion Act 1879 (42 & 43 Yict c 49) s 26 
both parties m the proceiramgs before the magistrates may be ei^ammed and 
oxoas-examined , see title MAeisTEATEs p 634 ank 
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malioe m its legal sense, that is such as may be assnmed from a 
wrongful act done mtentionally, without |,tist cause or excuse (1) 
but malice m fact — taalvs anmus — mdicating that the defendant 
was actuated either by spite or illwill against the plamtiff, or by 
indirect or improper motives (m) In tins respect the improper 
resort to legal proceedings is an exception to the rule that an act 
which does not amount to a legal mjury cannot be actionable because 
it 18 done with a bad intent (n) 

1448 With regard to malice, a comparison has been drawn 
between actions foi libel and for malicious prosecution A libel is 
excused if the words complained of were written on a privileged 
occasion but if there is express malice the excuse fails and the 
privilege is no lon^ a protoction So the law protects a prosecutor 
though there is no reasonable and probable cause for the prosecu 
tion but if in such case malice is proved an action lies, not 
inde^ for the malice but for the annoyance, expense, and disgrace 
of tne groundless prosecution (o) 

1449 The question of malice or no malice is for the ]uiy, and 
not for the judge, and the judge should leave it to them in express 
teims (p) 

SxTB Sect 4 — Want of ReaBonahU and Probable Cause 

1450 Whethei there was reasonable and probable cause for a 
prosecution or not is a mixed question of law and fact the province 


{!) ^eeBromagev Prosser 4B &0 247 25d 

\m) Hicks V “ ” ~ ^ 


(m) Hicks V Faulkner (1878) 8 Q, B D 167 175 see also MttcJidl v 
Jenkins (1833) 6 B & Ad 588 589 Haddrick v Heshp (1848) 12 Q B 267 
(prosecution for perjury to stop plaintiff s mouth) Stevens v Midland Counties 
Rail Co (1854) 10 Exob 352 (wnere defendant s object was to pumsh some 
one m order to deter others ) Abrath v North Eastern Rail Co (1883) 11 
Q. B D 440 466 C A. affirmed (1886) 11 App Oas 247 Frown v Hawkes 
[1891] 2 a B 718 7‘>2 728 t A see Corea v Peirts [1909] A 0 549 P 0 

(n) Steieason v Newnham (1863) 13 C B 2S5 297 Ex Ch approved m 

Alienor Flood [1898] A 0 1 |?erIord Herschell at p 124 (and see 8 C 
per Lord Da vet at p 172) and m Qmnn v Leathern [1901] A 0 496 per 
Lord MACNAOHTEif at p 608 and see 8 C per Lord Lindlby at p 633 see 
also Chaffers v Ooldsmid [1894] 1 Q B 186 per Wills J , at p 191 Fxtzroy 
V Caxe [1905] 2 K B 364 0 A per Collins MB. at p 3*0 The dtefa to 
the contrary in V //aW (1881) 6Q B D 333 338 0 A andlempertonv 

Russell [1893] 1 Q, B 716 728 C A can no longer be relied on as an authority 
On the general question whether and how far malice or bad mtention will 
give a cause of action Yrheie it would not otherwise exist see in addition to the 
above cases Mo^ul Steamship Co v McGregor Gow A Co (1889) 23 Q B D 
698 0 A especially the judgment of Bowen L.J atpp hlleitseq affirmed 
[1892] A 0 25 (see per loid Field at p 6^^ Read v Friendly Bocidy o/ 
Operative Stonemasons of England Ireland and Wales [1902] 2KB 732 739 
0 A Bradford Corporation v Pickles [I89i>] A 0 687 JJavis v Bromley 
Corporation (1907) 24 TLB 11 0 A and the judgments m Glamorgart 
Coal Co V ^uth Wales Miners Federation [1903] 2 Ba B 546 0 A. affirmed 
[1906] A 0 239 See also titles Tobt Trade and Trade Unions 

(o) Allen V Flood mipra per Lord Davet at p 172 see also 8 0 , per Lord 
Herscooell at 126, 126 Quinn v Leathern eupra per Lord Brampton at 
p 624 Fkoof of malioe is also essential to an action for abuse of civil process 
seep 691 post 

(p) Mitchell V JeniiM supra, Payne y ^ans^lSei), 8W B Sfcfcl 



tART 1 — Abuse op Criminal Prooeedinos 681 

of the jury being to find the facts unless admitted (q), including the Sect 4 
inferences therefrom (r)f and that of the judge to say whether such Essentials 
facts amount to reasonable and probable cause (a) to an 

•iAs-i • Action for 

1461 Reasonable cause has been sxid to be such as would Malicious 

operate on the mind of a discreet man, and probable cause such Prosecu 
as would opeiate on the* mind of a reasonable man tion 


It must also be such as would opeiate on thh mmdof the defen 
dant otherwise there is no leasonable cause for him {b) It follows and natiuc 
that, at least when the accused was m fact innocent (c) belief in his 
guilt 18 essential to the existence of leasonable and piob ible cause (d), 
and that such belief must be based on giounds which oi some of 
which (c), are leasonable (/) and armed at after due inquiry {g) 

1452 The question of reasonable and probable cause does not Upon what 

depend upon the actual existence but upon a reasonable bona fid^ the existent e 

ot roiaonal Ic 
^01 probable 

( 9 ) Patn V EocheHter (1602) Cro Eliz bil Coxe v ^^%rrall (160 <) Cro Jac causedependH 
193 lantoriY (1841) 2 Q B 169 192 Ex Oh Chapman v He lop 

(iftoi) 2W R 74 I-x CH Htlharw Dade (1S9^) 14 1 L R oo4 C A 

(r) Panton \ TftWtams supra laylory Wtllans[\H 1 ) 2 B A Ad 846 

(a) Johnstone y button 1 Teim Rep olO 5^0 645 I x Ch Lroal \ 

//fm (1839) 6 Bing (n c) i22 Panton y Williams supra "Watson y Whitmoie 

(1S44) 14 1 J (ex ) 41 Hides y iaulkner (1878) 8 Q B D 167 Broun v 
Hawkes [1891] i Q B 718 0 A and see Oiblons y Aluon (18*16) 3 0 B 
181 (civil proceedings) It on undisputed facts the 3 udge holds that there was 
reasonable and piobable cause there will be no case lor the 3 ury and plaintiff 
must fail (R^ac^yor^f V Bold (1831) 2 B A Ad lt9 Davta v Hardy (1827) 6 
B A 0 22o) Theio may be cases whoie the question of reasonable and 
probable cause being a mixed one of law and 1 ict the judge may leave it to the 
jury (A/ Donald y 1 ooke (1835) 2 Bing (no) 217) Soe further Tl aison v 
'^mxih (1899) 15 T L R 47 3 0 A Lox v English Sottish and Australian 

Lank [1906] A 0 168 and title iuence \ol XIII p 431 

(5) broad v Ham sui^ra per Iindal C J at p 72a and see Hicks y 
1 aull ner supra 

(c) When the jflry are satisfied that the plaintiff though acquitted was in fact 
guilty of the charge complained of the defendant s belief seems to be immaterial 
{Reslop V Chapman (1853) 23 L J (Q B ) 49 o 2 Lx Ch and cases cited at 
p 686 yost) 

(d) broad y Ham supra Hinton y Heather {Ib^o) 14 M A W 131 lurner 

V Ambler (1847) 10 Q B 2o2 Haddxid v Ileblop 12 Q B 267 2/4 

Heslop V Chapman supra Ravenga v Mackintosh (1824) 2 B A 0 693 W illiams 

V Banks (18o9) 1 I A1 55 / Johnson y P merson {lb il) L R 6 Lxch 329 
351 Shroshery y Osmaston (16/ 7) 3/ L T 792 compaie Ban/ of Dew South 
Wales y Piper [189/] A C 383 P C (where as plaintiff plamlj knew that he 
had committed the offence for which he was prosecuted it was held unnecessary 
to ask the jury if the defendant had an honest bolxef iif the plaintiff s guilt) 
see p 686 post A person who on the strength of circumstances of grave 
suspicion which are insufficient to convince mm of the guilt of the person 
concerned institutes an unsuccessful prosecution under a sense oi pubhc dut> 
would have a defence to an action of malicious prosecution not because there 
was reasonable and probable cause but because he could negative malice 
^hrosbery v Osmaston sumra per Bindley J at p 796) 

(c) Hailes v Marks (186^ 7 H & N 56 

{f) Hicks Y iaulkner supra and see v (1843) 11 M A W 

205 DimglasY Corbett {m^i) 6E AB 511 

(b) Lister v Perryman (18/0), L B 4 H L 521, Quartz Hill QM Minm§ 

Coy Eyre (1883)^ 11 a B D 674 0 A AhraMi v North Fastem Rail Co 
(1883) 11 Q B Id 440 0 A , affirmed (1886) U App Gas 247 , Brown v 
Hawkes [1891] 2 Ct B 718 0 A KeEy v Midland Great Western of Irdmd 
Rail Co (1872) 7 I B G L 8 Sprvn^ V lierpedm and Soutk-Woekm Hank 
( 18 W), I T L E «ll , Vagg t Amp (1887), 4ZL,E.6A 
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belief in the existence of such facts as would justify a prosecu 
tion (h) This belief, or the belief in the accused s guilt, may arise 
out of the recollection of the prosecutor if he has always found his 
memory trustworthy (t) or out of information furnished to him by 
others and accepted by him as true (k) 

There may be reasonable and probable cause for preferring a 
criminal chaige though the prosecutoi harf before him only pitmd 
facie evidence (i), or such as would not bo admissible before a 
]niy (m), and the question will be whether the impression produced 
on the mind of the prosecutoi by the facts before him was such as 
would be produced on the mind not of a lawjei, but of a disci eet 
and reasonable man (n) 

1453 The existence of reasonable and probable cause is not 
sufiicient unless the facts which constituted it were known to the 
prosecutor at the time of the prosecution (o) but if he did know 
those facta the benefit of such knowledge will not be displaced by 
the subsequent communication of some other fact which, though 
it might affect the mind of a reasonable man, does not alter the 
facts already known to him (p) 

Sect 5 — Ividtnce in an Action for Malicious Prosecution 
Sub Seci 1 — In General 

1454 The evidence to be adduced at the trial of an action for 
malicious piosecution must establish the several mitteis before 
enumerated (q) 


(Ji) HtcliSY i'flwtetfr (1878) 8 Q B D 167 1/3 It will be assumed udUI 
the contrary is shown that the prosecutor before piosecuting was acquainted 
with the substance of the evidence which his witnesses aftei\^ard8 gave(U all ir 

V South hastern Ea%l Co hmiihy /Same (16/0) L E G P 640 644) 

(t) Hicks V laulkner supra ^ 

(k) HtcJ a V iaulkner auma lister v Ferryman {ISIO) L B 4 H T 521 
636 658 As to the defend mts n^ht to act upon leliable hearsay evidenct 
see Chatjield Y Comer ford {lebO) 4 i & F 1008 Oibson v J'easey (1867) 
15 L T 686 Lister v lerryman supra Omission to sift mfoimation 
which appears to be suspicious may be evidence of the want of reabonablo and 
probable cause {Lister v Ferryman suj.ra Broun v Uaukes [1891] 2 Q B 
'’18 728 C A ) and see p 666 post 

(l) Dawson v Vansandau (1863) 11 W B 516 

(m) Hicks V Faulkner supra and cases cited in note (/f) siq ra 

(n) Lister Y Ferrman supra Kelly y Midland Great estem of Ireland Fail 
Co (1872) 7 1 B 0 L 8 see and compare Xow c v CoZZum (1877) 21 B Ir m 

{(Q DdegalY HigliU!u{\%ZTl 3 Bing ('T o ) 9u0 furncrY Arribler 10 

Q B 252 Ileslop v Chapman (18o3j 23 L J (Q D ) 49 Lx Ch Johnson v 
Imerson (1671) L B 6 Pxch 329 3o2 If it tJien existed the burden of proof 
would be on plaintifp to show that the defendant did not know of it {Brooks v 
Blain (1869) 39 L J (o p ) 1) 

(p) Musgrave v Newell (1636) 1 M & W 682 (repiesentations as to goi 
character ^ persons accused) see also Harnsm v Motional Frovtncial Bonk oj 
Lngland (1885), 1 T L B 3oo aflBrmed 2 T L E. 70 0 A 

(q) See p 677 onto, In addition to showi]^ that the prosecution terminated 
in ms favour it has been said that the plaintiff must show that he was innooex^ 
see Ahrafh y North Eastern Rail Co (1883) U Q B D 440 0 A at 
pp 466, 462, per Bowb\ L J , (8 (X (18&) 11 App Gas 247) , see also Ileslop 

Y Chapman supra ^ Bank of New South Wales v Fip^ [1897] A 0 885 
t <3 but eoanwe WiUwims v Banks (1869), IP & F 557 Haddriek r 

Sbroshery y Omaston (1877), 37 L I 792, 
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1455 Where it is necessary to pro\e the ^rial and conviction or 
acquittal (r) of a pergon charged with an indictable oflfence, the 
record or a copy of it need not be produced but it is sufl&cient 
to produce what puipoits te be a certificate under the hand Of the 
clerk of the court or othei officer who has chaige of the records of 
the court, or of the deputy of either, of the indictment trial con 
viction or acquittal («) 

1456 Wheie the action is bi ought in respect of a charge made 
before magistrates it is usual to seive the magistrates cleik With a 
mhpcpna duces tecum to produce the proceedings including the 
written mfoimation (if any) laid by the defendant the wariant (if 
any), and the oidei of dismissal (t) 

Sub Si or 2 — den of Proof 

1457 Ihe buiden of pi oof iju) in an action for malicious prosecu 
tion lies in the fust instance on the plaintiff It is not sufficient foi 
him to prove that he \s^b innocent of the ciime for which he was 
piosecutcd b} the defendant and that the piosecution teiminated 
in his fa\oui He must also show that the defendant acted 
maliciously and without leasonable and probable cause (lO 

1458 If want of reasonable care on the part of the defendant is 
uliod upon that as an element in the absence of leasonable and 
probable cause must be proved by the pUmtiff (m) and so if facts 


(? ) Some difficulty was at one timo expoiienccd in the proof of a prosecution 
and of its deteimxnation by reason of an order made in the time of Charles H 
by five -judges at the Old Bailey that copies of an indictment for felony should 
only be given after order made on motion m open court at the general gaol 
delivery (1 A\m Bl 2nd ed 385^ n ) Ihe Old Bailey order howevei did not 
appl> to prosecution for misdemeanour (Aforrtsow V Aelh/ {ii62) 1 Wm Bl 38o 
where the cler^^ of the sessions attended with the original record) and even 
in cases of felony if the plaintiff in an action for malicious prosecution produced 
a copy of the indictment though he had got no order for it the coiirt would 
receive it {Jordan v I evuia (1739) 2 Stia 112*^ Legatty lollervey (ASW) 14 
Last 302) In v Brangan{\ 42) 1 Leach 2i Wille OJ refused to make 
in 01 del on the ground that every pii«<oner had on his acqmttal a right to a 
( opj of the record thereof for any use he might think fit to make of it see 
Be Bowman B v M iddleeex J ustnes oB & Ad 111*5 

{a) Evidence Act 1851 (14 & lo Vict o 99) s 13 In /freeman v ArJell 
(1824) 10 A P 13 j the deputy c^erk of the peace produced the indictment 
which was ignored and a member of the grand jury gave evidence that the 
defendant was the prosecutor compare Sykea v lJunhar (1<99) 2 Selwyn Law 
ofNisiPnus 13th ed 101 o see also title l^iVIDE^CE •V’ol XIH p 6o0 
(^) 2 Selwyn Law of Nisi Pnus 1014 see also Breeman v Arkcll (1824) 
2 B & 0 494 (where a magistrate gave evidence) An action may he though 
the charge was not taken down in writing (Cfar^ev Pofifa?i(1834) 6 0 <SL P 423) 
As to proceedings before magistrates see title Magistrates pp 631 et seq 
ante 


(u) See generally title Evidence Vol aIH pp 433 ct aeq 
iv) bee torea v Petria [1909] A 0 649 

(la) Ahrath v North Eastern Rail Co (1883) 11 Q B D 440 C A (1888)« 
1 1 App Gas 247 It was there said that the want of reasonable care on the part 
of the prosecutor to inform hunsell of the true state of the case was a funda- 
mental fact in the determmation of the question of reasonable and probable 
cause as distinguished from mere evidence of it per Brett M.R at pp 450 
461 See also per Bowen L J at p 460 Lord Bramwell however, doubted 
this, S G (1886), 11 App Cos 247 at p 264 Interrogatones as to the groundj^ 
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Mauchous Pbosecution ak 0 P&ooBoimx. 


Sect s 

Evidence 
in an 
Action for 
Malicious 
Prosecu 
tion. 

When burden 
shifted 

When burden 
satisfied 


When it may 
be implied 
from want of 
reasonable or 
probable 
cause 


Further cases 
in which 
malice may 
be inferred 


existed which if known to the defendant, would have constituted 
reasonable and probable cause the burden tof showing that they 
were not known to him would ][ie on the plaintiff (a) But the 
burden of proof is not stationary Viben the plaintiff has given 
such evidence as, if not answered will entitle him to a verdict, the 
burden of proof is shifted to the defendant (t) 

If the plaintiff gives evidence that as to some onlv of several 
charges on which he was prosecuted the defendant acted maliciously 
and without reasonable and probable cause, the defendant will not 
be allowed to prove that as to other charges contained m the same 
indictment there was reasonable and probable cause (c) 


Sub SEor 3 — Evidence of Malice 


1459 Malice may be implied from the want of reasonable and 
probable cause if the ]uiy agree with the 3 udge that the facts 
establish thiB(d) But if theie is no other evidence of malice than 
what In the ]udge s opinion establishes a want of reasonable and 
probable cause the jury upon the question of malice aie not bound 
by that opinion but may determine for themselves whethei there 
was a want of reasonable and probable cause (e) If the defendant, 
in prosecuting the plaintiff, honestly belie\ed in his guilt the jurv 
should not infer malice if the only evidence of it is the absence of 
reasonable and probable cause (/) 


1460 Where the justification alleged for a prosecution shows a 
giOBS ignorance of law malice maj be mfeired by the ]ui> {q) 
Again the advertising of the indictment by the defendant is 
evidence of malice (h) and so is improper conduct on his part in 
substantiating it (t) 

Wheie the prosecutor kro that the accused is innocent there 
IS of couise clear evidence of malice and the fact that he was 


which defendant had for instituting the prosecution are not as a rule allowed 
^Maf e V Gas Light aid Coke Co [1911] 2KB 543 C A ) 

(a) B ooJes V Blain (1869) 39 L o (c P ) 1 

(b) AbrathY North Eastern Rail Co (1883) 11 Q B D 440 456 0 A 
(1886) llApp Cas 247 

(c) Ellis Y AtraAaww (1846) 8 Q B 709 and see Reed v laylor (1812) 4 
Taunt 616 1 aimer y Birmi'i ghain Manufacturing Co (1902) 18 T L E 552 
and cases cited at p 686 post 


(d) Johnstone v Button (1786) 1 Term Eep 510 at p 64o Ex Ch Mitchell v 

(1833) 5 B & Ad 586 Quartz Hill Gild Mining Co y Eyre (1883) 11 
B D 674 C A Parrott v Ewhunck (1772) 9 East 362 n As to malice 
see further, p 679 ante 

(e) Quartz Hill Gold Mining Co y Eyre supra at p 687 per Bbbtt M E 
approving Hicks v Faulkner (1878) 8 Q B D lt7 at pp 174 17o 

(/) BroumY Hawhes [1891] 2 Q B 718 0 A e&oBtewartY Ecaumonf (1866) 
4F &P 1034 

(g) Brooks y Warw^h (1818) 2 Stark 389 comparer v AUen (1816) 1 
Stark 502 (where defendant was advised by his solicitor on the authority of a 
reported case that he was acting nghtly) 

(A) Chambers v Robinson (1726) 1 Stra 691 

(t) Caddy v Barlow (1827) 1 Man & Ey (kb) 275 Edgell v Francis 
(1840) 1 Man A Q- 222 , Bieuens v Midland Counties Rail Co (1854), 10 Exoh 
352 (where the prosecutor m applying for a warrant for the plaintiff^s arrset 
atotsd he aestred to punish some one «o as to deter dtoers} Beodh v 
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bonnd on his recognisances to prosecute will be no answer to an 
action (k) ^ 

1461 The mere fact that the plamtiff was aogaitted for want of 
prosecution does not pi ove •malice (0 and so, where undOl the 
old practice one person had arrested another for debt but omitted 
to proceed with the action to recover the debt, malice was not 
proved by the omission (m) 

1462 The defendant on his part may give evidence of all the 
facta that were befoie his mind at the time of the pioseofition 
whether for the puipose of negativing malice or of establishing 
reasonable and probable cause (n) 

Sub Sect 4 — Evidence of Absence of Heas&nable and 1 rohable Cause 

1463 The plaintiif m proving the abbence of reasonable and 
piobable cause has to pi ove a negative, and in gtneial need onlv 
give slight evidence of such absence (a) 

But it cannot be mfeired from the most expiess malice (6) * The 
meie innocence of the plaintiff is not pnna fane pi oof of such 
absence (r) and the fact that the indictment vas thiown out by 
the grand luiy (d) or that no indictment was piefeired(e) or that 
the defendant did not give evidence at the trial though he was 
present in court (/) does not pi ove it 


(k) Dulma v Keats (1S40) 11 Ad A El 329 $%tzjo1ny Mackinder {\%^\) 

9 0 B (n 8 ) 60o Possibly if m such a case he merely pieleis a bill but 
gives no eviuenoe m support of it he may not be liable see Fit john v 
Mail inter sujra at p o23 hrouney Stradhng {lS3b) 6L J (o P ) 29i; 

{1) Purcell V Macnamara (1808) 9 East 361 see also Si/Jes v Dunlar 
(1/99) 1 Camp 202 n 

(m) Sinclair v Jtldred (1811) 4 Taunt 7 comp ire Nicholson v Coqhill 

f 1825) 4 B & 0 21 (where the •first action was discontinued) Webb v Iltll 
1828) Mood &M 2o3 

(n) Thomas % Ras ell (18^4) 9 Exch 764 76o and see Abraih y North 
Eastern Rail Co (1883) 11 Q B D 440 0 A (lb8b) 11 App Cas 247 The 
fact that the defendant relied on the opinion of counsel mav afford a defonco 
but only if the opmion was founded on a fair statement of the facts and was 
acted on bond fide {^Ravenga v Maihintosh (1824) 2 B & 0 693 Heivlett y 
(ruchley (18H) o Taunt 277 lenfdd v Qrostenor Rank ^886) 2 T L B. 
/59 and see note (?) p 686 post and title Bakkistfrs Vol II p 402) and see 
Rostock ir Ramsey h roan District Council 16 T L E 18 

(a) Cotton V James (1830) 1 B & Ad 128 Tanlor y ^Milana (1831) 2 
B & Ad 84o 8o7 compare i'wAv 6co« (1792) Peake 184 [1 5] It would 
seem that the burden o^roof is on plaintm to put in the depositions (see Lea v 
Charrington (1889) 5 T L R 218 Carder v 1 eninsular and Oriental Sieom 
Navigatwn Co (1892) 8 T L R 33o) The defendant cannot rely on th^ 
depositions of the witnesses in his fayour but must call the witnesses [Jmks n 
V Bvill and Alison (1838) 2 Meod & E 176) 

(5) Anon (1703) 6 Mod Rep 73 Johnstone v Sutton (1786) 1 Term Rep 510 
545 Ex Oh Incledon v Berry (1805) 1 Camp 203 n lurner v Ambler 
(1847) 10 Q B 252 HaiUsY Marks (1861) 7 H & N 56 compare Wrights 
Greenwood (1863) 1 W R 393 

(c) But tne proof of innocence may mvolye witdi it other circumstances eg 
that the prosecutor knew that his evidence was false which would show that 
there was no reasonable and probable cause {Ahrath y North Eastern Rad Co , 
supra per Bowen L J at p 462) See Buller Law of Nibi Pnus 5th ed , 14. 
(d) Freeman Y Arkdl{lB23) IC &P 135 atp 138 
(«) Wallis y AJipine (1805) 1 Oamp 204 n 

(/} Taylor v Willans wp/ra and see Incledon v Berry supra, PurceU v 
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1464. It 18 ffuffioient for the plaintiff to show that there was no 
reasonable and probable cause for som^ of the charges in 
the indictment, though there may have been such cause for 
others (g) o 

1466 If the facts before the defendant when prosecuting pnmd 
facie amounted to reasonable and probable cause, but the defendant 
did not believe the pl^ntiff to be guilty and he was not so in fact 
the want of such belief is evidence of the want of reasonable and 
probable cause (A) and is apparently conclusive (i ) , but the plaintiff 
must prove such disbelief if alleged (/c) 

Where a prosecutor h^d nothing before him but ciicumstances of 
mere suspicion (Z), or where he knew that the acts on which the 
prosecution was founded were done openly and bona fide in assertion 
of a legal right, there is in general no reasonable and probable 
cause (m) 

1466 The fact that the jury took time to consider then verdict 


M Namara (1808) 1 Camp 199 Prom this fact however ajuiy may in certain 
circumstances infer a want of reasonable and probable cause {laylor v Willans 
(1831) 2 B & Ad 84o 847 and see v AUday{\%b1) 6 W E 31^ 

(^) Reed V Taylor (1812) 4 Taunt 616 Flha v Ahrmame (1846) 8 Q B 
709 see also R v Prosser (undated) cited 1 Term Rep 533 Deltsser v Tottme 
(1841) 1 Q B 333 Boaler v Holder (1887) 66 J P 277 on objection to 
the statement of claim Boaler v Holder (1886) 54 L T 298 Palmer v Bxr 
mtngham Manufa/iturinq Co (1902) 18 T L E oo2 
(A) Broad v Ham (1829) 5 Bing (no) 722 

(t) Shroslery v Osmaston (1877) 37 L T 792 and cases cited note (d) 
p 681 ante and see note {k) xnfra 

(k) Turner v AmhUr (1847) 10 Q. B 25*^ and see Delegal v Hxghley (1837) 

3 Bing (no) 960 Wdlxams v Banks (18o9) IF & F 657 Lxster v 
Perryman (1870) L E 4 H L 521 If however there was m fact reasonable 
and probable cause for the prosecution and the jury find that the plaintiff 
though he escaped conviction was guilty of the offence with which he was 
charged the defendant s belief m the innocence of the plaintiff might peihaps 
he held to be immatenal {Heslop v Chapman (1853) 23 L J (q B ) 49 
Ex Ch ) and see Abrath v North Eastern Rati Co (1883) 11 Q B D 440 
45o C A (1886) 11 App Gas 247 Bank of Neva 8ovdh IT aZes v Piper 
[189 <] A C 383 P 0 compare Willtams v Banks supra Shroshery v 
Osmaston supra note (j) p 682 ante As to the effect of taking counsel s 
opmion before the prosecution and acting on it see title Bareisters Vol II 
p 402 and p 68ii ante See also Phillips v Naylor (18o9) 4 H & N 665 
Ex Ch (where defendant acted bond fide under a mistaken view of a doubtful 
point of law) Johnson v Emerson (1871) L K 6 Exoh 329 per Bramwell B 
atp 365 

(Z) Clements v Ohrly (1847) 2 Car & Kjt 686 Busst v Gibbons (1861) 30 
L J (EX ) 76 compare Marham v Pescod (1606) Cro Jao 130 and see 
Rcherts v Orchard (1863) 2 H & 0 769 Ex Oh Leete v Hart (1868) L E. 
3 0 P 322 Chamberlain v King (1871) I E 6 0 P 474 
(m) Hwdley v Simson (1857) 2 H & N 600 Colson v Radclyffe (1887) 4 
T li E 69 compare Corea v Petris [1909] A 0 540 P 0 (where on the 
facts the defendant was held to have had reasonable and probable cause) 
TtZ^tnaon v Foote (1856) 5 W E 22 As to the reputation of the plaintifl for 
honesty, see Withnsm v Foote supra and see Bwaks v Warwick (1818) 2» 
Stark 389 James V Bhelps (1840) 11 Ad & EL 483 Hinton v Heather (1845) 
14 M & W 131 (whwe defendant knew that he end not the plaintiff 
was in the wrong) Awtes v Flhorough (1870) 22 L T IQb (baUnce sheet 
false but no evidenee of fraud) 



fAW L-’-tAsnsa or {^bpitkal ^Aocximiacia. 

before eoqmtbng an accused person is no proof of reasonable and 
probable cause (n) 

• 

1467 Neither the observatioiVi of the ]udge at the trial of the 
indictment (o) nor the observations of the magistrate in disihissmg 
a charge or of a jury in acquitting (p) can be used by the plaintiff 
as evidence (q) 

1468 Questions tending to show the plaintiff’s bad character 
may be put to the plaintiff himself in cross examination (i) 

Sect 6 — Malicious Procurement of Issue of Search Warrant 

1469 An action for the malicious procurement of the issue of a 
search warrant must be supported by evidence of a like kind to that 
required in the ordinary action for malicious prodccution 

Where a peison faiily and honestly lays the facts on which he 
relies and bases his suspicions before a magistrate and the magis 
trate thereupon orders the issue of a search warrant (which ^ay be 
accompanied in some cases by an oider to bring the suspected party 
before him (s) ) he is noi liable for the exercise of the magistrate s 
discretion (a) 

But an action lies where a person falsely and maliciously, and 
without reasonable and probable cause procures to the damage of 
another person the issue of a search warrant (5) The application 
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(«) Wtltans V Taylor (1829) 3 Moo & P 360 per Park J at p 365 not 
following Smith v Macdonald (1799) 8 Esp 7 

(o) Barker v 4n^c/Z(1841) 2 Mood & E 371 not following JVarne v Terry 
(18o6) per LirTLEDAiE J there cited compare Ktny v Henderson [1898] 
A C 720 <30 P 0 (reasons of registrar in bankruptcy) Ldden'r Ihomiloe 
(1842) 6 Jut 265 following Tfdrnc v Terry su^ra 

(p) Hthberd ▼ ( Jiarlea (1860) 2 F & b 126 

(y) Wetzlavy Zachanah (186<) 16 L T 432 compare Richards v Tamer 
(1840) Car & M 414 hdden v Thomiloe supra (where the ohaervatioAs 
were admitted) On principle such observations would appear to be equally 
inadmissible for the defendant Indeed the reasons given by Mllloe J m 
U et lar v Zachanah supra (mabihty of the pri oner to leply) apply rather 
to evidence against the plaintiff than for him see Brown v t osier (18€>7) 1 
H & N 736 (plamtiff s counsel at pohee court called by defendant at trial as to 
possible alteration by plaintiff during a remand of a book produced m evidence) 

it) See title Evidence Vol XIII pp 419 et seq 

{s) E g where the apphoation for a search warrant refers to goods suspected 
to have been stolen see the Larceny Act 1861 (24 & 25 Vict c 96) s 103 

2 Hale PC 113 Wyatt v WAiie(1860) 6 H & N 371 As to search 

warrants see title Criminal Law and Procedure Vol IX p 310 

(a) Hope V Evered fl886) 17 Q B D 338 340 (application for a searoh 
warrant in respect oi a female suspected of bein^ detained for immoral 
purposes) , see Orimmal Law Amendment Act 188o (48 &, 49 Vict c 69) s 10 
Lea V Charrington (1889) 23 Q. B D 45 272 0 A (where the magistrate also 
ordered the arrest of the supposed offender) see S 0 (1889) 5 T L E 218 as to 
burden on plaintiff to iSut m depositions see also Leigh v Webb (1800) 3 Esp 
166 Elsee v Smith (1822) 1 Dow & By (k b) 97 As to puttmg m tbe 

information see Gregory v Derby (1839) 8 0 i P i49 Stevens v Clark (1842) 

Oar & M. 609 and p 671 ante 

(h) See Cooper v Booth (1785) 3 Esp 135 144 cited m aroument as Boat 
V Cooper mlohnstofie y 51^^0^(1786) 1 Term Eep 510 o3o Ex Oh. Elsee y 
Smith supra MenswoHh y Fawkes (1833) 4 B A WyaU y 

suj^a see also Anon. (l^oS) 2 Xeny 372 
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for a search warrant, being finally granted on ex parte information, 
belongs to the class of proceed! jgs which are incapable of terminat 
mg in the plaintiffs favour (c) For the fiurpose however, of 
establishing absence of reasonabler and ^probable cause, it must be 
shown that the seaich has proved fiuitless (d) 

Sect 7 — Damages 

1470 To support an action for malicious prosecution or other 
maliciQUB legal proceedings one of three heads of damage must be 
proved if not implied by law 

(i ) Damage to a man s fame as where the matter of which he 
18 accused is scandalous , 

(ii) Damage done to the person, as vheie Ins life limb or 
liberty is endangeied or 

(m) Damage to his property as where he is put to the expense 
of acquitting himseilf of the crime with which he is chaigcd(f) 
WhereHwo oi moie aie indicted for a conspiracy and setting up 
a common defence aie acquitted one of them who has paid the 


(c) See p 679 ante 

(d) As to malice seepp 684 ante An apphcition m the liibtmstnice foi 

separate search waiiaiits 'igainst two diifereut persons m lespect of one thing 
suspected to be stolen dt)es not nece sinlj show inalico v I e^ney (1888) 

611 R 39) As to re isonable and probable c luse see pp 680 685 ante A 
reasonable suspicion of bixceny disclosed b\ the inform ition is sulhcient to 
]u tify a ma^istrite m issuing a search warrant Theie need not i positive 

avermcntthit ^ouds have been stolen (LZaec V Smith 1 Dow A Ry (kb) 

97 followed in Jones v ( erman [18%] 2 Q B 418 affirmed [1897] 1 Q B 
374 C A) nor need the infoimition refei to speciho (/owes V German 
suf ra) See albo titles Criminal Law pROCiULRE \ ol I\ pp 307—310 
MACisiRAiEb p 592 ante A const ible is not hable in damages for actm^ in 
obedience to a se irch w irrant unless upon a written demand upon him for a 
perusal and copy of the warrant he refuses or neglects for six dbys to comply 
with the same (Constables Protection Act 1760 (24 Geo 2 o 44) s 6) and see 
title } OLICE As to protection of ma&:istrates and constables acting in intended 
pursuance of a public dut^ see title Public Authorities and Public Obuclrs 
As to the constable s habihty for actmg in excess of the authority ol the wan int 
see Boye v Bvsh (184(y 1 Man A G 775 (arrest of wron^ pcison) Cro ler v 
Cundey (1827) 6 B & C 232 (^izure of wiong goods) As the wan ant need 
not specify the goods suspected of having been stolen \ Jmes v German supra) 
a constable authorised to search for and seize eg stolen sugar in a ceitain 
warehouse wilx not be hable if he also seizes there sugar which has not been 
stolen {Frtce v Messenger (1800) 2 Bos & P 158 and see title Iresfass) 
Before an action is brought a demand for a perusal and copy of the warrant 
1141st be made (Prtes v Messenger supra) 

(e) Savilev Poierts (1698) 1 Ld Rayrn 3 <4 Quartz n%ll Gold Mining Co v 

^^e(1883) IIQ B D 674 683 689 C A and e^e BuRer Law of Nisi ^lus 
oth ed p 13 In v Boherts supra at p QSl it was also held that where 
an indictment was imored which did not contam matter of scandal or danger to 
p^on life hmb or liberty but which caused expense, an action would not he 
But this decision hdsnot been followed (/on^v Guynn{yil^\ 10 Mod Rep 148 
214 bmith V Hirm (1784) 2 Stra 977) Where an indictment (for assault) 
whi6h did not affiset we pl^tiff s reputation was ignored and the plaintiff m 
an action for malusioua probecution md not prov^ that he was put to expense 
he was non suited {Sgne v Moore (1813) 5 Taunt 187 Freeman v Arkell 
(1823) 8 Dow & (K 9 } 669 compare Quartz Bill Gold Mining Oo v Eyre^ 
supra at p 691} Damege also an essential element in an action for mahcioiMi 
ebuse of cinl m P post 



Part 1 ^Abuse of CsnaxAL Pbooeedimos 

costs of the defence may, it seems, recover them as damages m an 
action for malicious prosecution {f) 

- -- 

Part II — Malicious Abuse of Civil 
Proceedings 

Sect 1 — In General 

1471 The law allows every person to employ its piocets for the 
puipose of trying hia rights without subjecting him to any liability 
unless he acts maliciously and without piobable cause ig) There 
aie howevei certain civil proceedings involving an mteifeience 
with libeity or property or affecting oi likely to affect rejiuta 
tion (ft) for which when uiidei taken malicioubly and without 
reasonable and piobable cause (i), an action lies analogous^ to the 
action for malicious prosecution In all such cases the rule that 
proof of damage actual or implied by law is essential to the cause 
of action applies, as well as in actions for malicious prosecution 
properly so called (ft), and, when the complaint relates to civil 
proceedings this rule derives additional importance from the fact 
that the extra costa mcuried in resisting such proceedings, beyond 
the party and party costs allowed by the court are not such 
damages %s will support an action (Q 


(/) Houlands v Samuel (1817) 11 Q, B 39 Altier if the defences are 
distinct in which case he could only recover a proportion ot the costs (tdtd ) 
Damages which are too remote cannot be recovered (i/ocy v Felton (1861) 11 

0 B (n s ) 142 compare also Haddan v Lott (18o4) 15 C B 411) As to 
ag^avation of damages by persistmg in the charge after action see Warwick 
V Foulkea (184^) 12 M & W 507 As to damages against several defendants. 
seeBroMWV A2i«n(1802) 4 Esp lo8 JCiioiv AZ£n(1845) 1 C B 18 (trespass)^ 
and see generally title Damaols Vol X pp 308 seq 

(g) Be Medina v Oroie (1847) 10 Q B 172 Ex Ch pcrAViLDE OJ at 
p 176 

(ft) SavileY (1698) 1 Ld Eaym 374 3f8 and see the text infra and 

pp 690 691 692 poet The statement m the text refers only to proceedings in 
due form of law for the abuse of which the plaintiff s remedy is m the nature of an 
action on the case see p 6"6 ante If the proceedmgs complained of were 
wholly void or illegal an action of trespass will lie for an interference with 
person or property under cover of them and mahce need not be alleged or 
proved see p 691 loet and see p 671 ante and 6e6|itle Trespass 
(•) As to the evidence and the functions of judge and jury m regard tb 
malice and reasonable and probable cause see p 680 ante and p 691 poet 
(ft) Quartz Hill Gold Mining Co v Eyre (1883) lift. B D 674 C A per 
Bowen L. J at p 688 and see p 688 ante There are some cases in which 
damage is necessarily involved e g where a petition is mahciously presented 
to wmd up a company at least a trading company for the presentation of such 
a petition must mjure the credit of the company {ibid at pp 691 — 693), or 
where the proceedings affect or endanger a man s uberty {ilnd at pp 683 689 
citmg SavM y Boberts eupra and see note (r) p* 694 post) or result m the 
Retention of goods (Tfts Walter D WaUet [1893J E 202 207, applying 
y DouMon (1865) 8H ftC 553 (excessiye diskm) ) 

(i) Airton v Hannor (1798; 1 Bos. & P 205, HatAaway y Bammr(^07) 

1 OEunp 151 Stpclair v Eldred (1811) 4 Taunt 7 (malicious arres^ Webber 
y Hiokolae (1826), By & Id. 419 , Jenkine y B%ddtdph (1827), 4 l^g 160, 
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1472 As a consequence of the above rule as to damages it had 
been laid down broadly that the bringing of an ordinary civil action, 
although it is bi ought maliciously, and Without reasonable or 
probable cause, will not support an actiop by the person sued, against 
the plaintiff for maliciously bringing the first action (m) The reason 
given for this proposition is that such an action cannot cause legal 
damage either to person, fame or property because if the malicious 
action IS tried in public the fame of the defendant will be cleared 
if it deserves to be cleared while if the action is not tried, his fame 
will not be assailed Again such action involves no damage to his 
person s,nd as to his propeit>, the court by its judgment will give 
him such costs as he is entitled to (n) 

1473 The weight of authoritj favours the view that apart from 
the law of champerty and maintenance (o), an action will he against 


Qrace ▼ Morgan (1836) 2 Bmg (no) 634 (vexatious and excessive distress 
see title Distkess Vol XI p 204) CotterellY Jo7ica(1851) 110 B 713 (where 
A. and B conspired to bung an action in the name of 0 against D and there 
was a nonsuit without any order as to costs; Quartz HiU Gold Mining Co v 
Eyre (1883) 11 Q B D 674 0 A see also CocJhumY Edwards (1881) 18 
Oh D 449 459 462 compare ^andhad v /^OTnaa (1816) 1 Stark 306 Qouldv 
Barratt 2 Mood E lil (which in view of the above cases and not 

withstanding the of Martin B m Hoaard v Lotegrove L E 6 

Exch 43 must now be considered as ovenuled) Under the old procedure there 
were cases (c g writs of error) m which it was not the practice to award costs 
and it was said that if such procoeduioS were vexatiou ly prosecuted the full costs 
might be recovered as damages in a subsequent action (see Grace v Morgan 
supra at p 537 Doe v FilUter (1S44) 13 M W 47 oO) Under the existing 
practice iJiere is it is bebeved no case other than pauper cases where special 
precautions aie taken against vexatious actions (see ESC Ord 16 r 24) in 
which taxed costs may not be awarded to a successful defendant (see ESC 
Ord 6o r 1 Judicature Act 1890 (o3 & 64 Vict c 44) s o and title Practice 
AND Procedure) Wheie costs and expenses are voluntarily and unnecessarily 
incurred they are not recoverable {Bteien v Burruige (1811)^ 3 Camp 139 
wheie plamtifi who had received notice that a warrant was out for his arrest 
but immediately afterwards was told that there was a mistake and that he need 
not pay any attention to the waiTant notwithstandmg which he put m bail and 
paid the bailiff was nonsuited 

(m) Quartz HiU Gold Mining Co v Eyre supra ]rer Bowen L J at pp 689 
690 Early oases however appear to favour the right to bring such action 
where special damage could be proved see Caterer v Freeman (1617) Hob 
205 266 267 If a man sue me m a proper court yet if his suit be utterly 
without ground of truth and is certamly known to himself I may have an 
action an the case against him for the undue vexation and damage that he 
putteth me to by his jll practice see also Atwood v Mmg&r (1653J Sty 
378 and m 8amle v Roberts (1698) 1 Ld Eaym 374 rehed on % the 
court 111 Quartz Hill Gold Mining Oo v Fyre supra it was held that if a man 
fancies he has a right against another he may l^ng a civil action But if the 
action IS one of mere vexation the person sued cannot bring an action for 
damages merely because the first action was brought mahciously he must 
prove some special damage e g that he was held to excessive bail As to these 
two oases see J^renr Pr«W(1869) L E 4Q B 730»736 

(n) Quartz EtU CM Mining Co v Eyre supra per Bowen L J at p 690 
The statement m tbe text was not necessary for the decision of the case 
and it IS submitted that the first of the above reasons u not universally 
applicable Serious damage might be caused to a person by the publication in 
interlocutory {fliroQeedtngs* or m the course of a long trial, of in^unous allega 
tions which he would have no immediate opportunity of oontsadioting 

(«} Se^ titde YoLX p ai 



• Pabt II —Malicious Abuse of Civil Proceedings 

one who mahoioasly, and without reasonable and probable cause, 
puts the law m motion m the name of a third person, who is unable 
to pay the taxed costs of the litigation (p) 

1474 In an action for {he abuse of civil proceedmgs the plaintiff 
has to allege and pro\e a case similar, mutatis mutandis^ to that of 
a plamtiff m an actiop for malicious prosecution ( 9 ) 

In the first place malice must be alleged and proved (a), except m 
cases where the proceedmgs were wholly void or illegal (fc) 


(p) Ftvaz v Nicholla (18461 2 0 B 601 Bam dpomar Coondoo v Chunder Canto 
Mookerjee {1S76) 2 App Cas 186 201 P 0 approving v Jones (1S61) 

11 0 B 713 per Williams J atp 730 Assuming the costs to constitute legal 
damage the only measure of such damage is the costs ascertained by the usual 
course of law Ubid per Ialfouiu) J at p 731 (t « by taxation) ) In the two 
last mentioned cases conspiracy was alleged but although the mahcious action 
would be liable to be stayed if brought without the plaintiff s consent it does 
not appear from the dicta above referred to that assuming legal damage to be 
sufficiently established conspiracy is a necessary element m the cause of action 
see Fechell v Watson (1841) 8 M & W 691 Flight v Leman (1843) 4 Q B 
883 It IS clear however that both malice and absence of reasonable and 
probable cause must be proved (S CO and see Davies v Jenkins (1843) 11 
M AW 745 766) 

(j) Daniels v Fidding (1846) 16 M & W 200 207 Most of the cases 
presently to be cited illustratmg this were decided of course before the Debtors 
Act 1869 (32 A 33 Yict 0 62) 

(а) Scheibd v Faifhaim (1799) 1 Bos & P 388 (arrest not countermanded 
after payment but no mahee alleged) see Page v Wiple (1803) 3 East 314 
Qihson V Chxxters (1800) 2 Bos A P 129 (arrest on an cdias writ action failed 
as plamtifE sued m case and not m trospass and failed to prove malice) 
Sinclair v Eldred (1811) 4 Taunt 7 Spencer v Jacob (1828) Mood A M 180 
Oeorge v Radford (1828) 3 0 A P 464 Stokes v White (1834) 1 Cr M 
A B 223 Oibbs v Pike (1842) 9 M AW 361 (registration under the 
Judgments Act 1838 (1 A 2 Yict 0 110) s 19) norsley v Style (1893J 9 
TLB 606 0 A (registermg document erroneously alleged to be a bill of 
sale) Dimmmk v Bowleg (1867) 2 0 B (n s ) 542 (filing after payment 
judge s order for payment of debt) De Medina 'r (?roi;e (1847) 10 Q, B 152 
172 Ex Oh Clusold v Cratchleu [1910] 1KB 374 reversed [1910] 2KB 
244, 0 A on the ground that the action was one of tre^ass (issue ot execu- 
tion after payment) Drummond v Pigou{lS3d) 2 Bmg (n c) 114 (outlawry 
for debt) Saxon v Castle (1837) 6 Ad A El 662 (arrest for more costs than 
were due but mahee not alleged) lorter v Weston (1839) 5 Bmg (n 0 ) 715 
(causmg without malice plamtiff to be rendered m discharge of his bail) J ackson 

V Burleigh {1*199) 3 Esp 34 (arrest without mahee for more than £10 when less 
than £10 was afterwards accepted) Turner v Turner (1818) Gk)w 20 (con- 
spiracy m issumg a commission of lunacy) TdibvU v Holt (184^ 1 Car A Kir 
280 Daniels v Fielding supra (arrest procured by false affidavit) Moore 

V Quardner (1847) 16 M A W 69o Tozer v Child (1867) 7 L A B 
377 Ex Oh Gibson v Veasey (1867) 16 L, T 686 Mitchell v Jenkins 
(1833) 6 B A Ad 588 (waAit of reasonable and probable cause evidence of 
mahee) As to mahcious detention see Crozer v Pilling (182o) 4 B A 0 
26 Moore v Cuardner supra As to mahcious issue of wnt of extent see 
Oraig v Hasell (1843) 4 Q B 481 As to habihty of sohcitor see Crozer v 
Pilling supra Stockist v Hormdge (1837) 8 0 A P 11 Johnson v Emerson 
(1871) L B. 6 Exoh 329 and title Solioitobs As to refusing tender of 
debt see Crozer v Pilling^ supra Drury v Hounsfidd (1839) 11 Ad A El 98 

• Discontmuanoe of former proceedmgs by def^dsmt would be evidence of 
mahee {Nicholson v CoghiU (1826), 4 B A 0 21) not so mere failure to carry 
them on {Sxndavr v Eldred^ supra Webb v Hitt (1828) Mood A M 253) 

(б) Barkery Braham{l113) 3Wil8 368 Bates v Pdlinq {IS26) 6 £ A 0, 
98 1 Clissold Y CratcMey, supra see also p 692 
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Hbov 1 Again the plaintiff must allege and prove that the defendant 
In dnieraL acted without reasonable and probable o»use (c) , and either 
that the entire proceedings against him have terminated m hia 
favour or that the particular process complained of has been 
superseded or discharged (e) 

ProoeecUngs It IS not, however, necessary that the termmation of the pro 
t^i^teu should have been m the plamtiff s favour if from their 

lurt’ci^bie of nature they were mcapahle of so terminating (/) nor if the plamtiff 
(o temi makes no complaint of the proceedings m an action conducted to 

Mting judgment, but complains of the defendant s proceedings m enforc 

ing the judgment for example by levying execution for an excessive 
amount (g) Further wheie the arrest or other proceeding com 
plained of was an abuse of the process of the law to effect an object 
not withm the scope of such process, neither want of reasonable 
and probable cause (h), nor termination of the proceedings m the 
plaintiff’s favour (t), is an essential element m his case 

€ — 

( ) Dronefield v Archer (1822) 5 B & Aid 513 Austin v Dehnam (1824) 
3 B & 0 139 (admitted set oS not taken into account by plaintiff) over 
ruling Brotvn v Pigeon (1811) 2 Gamp 694 Brook v Carpenter (1825) 3 
Bmg 297 DanieU v Fieldmg (1846) 16 M & W 200 Roret v Lewis (1848) 

5 Dow & L 371 (ca aa against person under protection of bankruptcy 
order) Wentworth v Bullen (1829) 9 B & 0 840 Stevenson y Neonham 
(1853) 13 0 B 285 Ex Oh (distrainmg foi more rent than was due), Gibson 
v Veasey (1867) 15 L T 586 see also Goslin v Wilcoch (1766) 2 Wils 
302 Smith v CoMel (1768) 2 Wils 376 (holding to bail where coiirt had no 
jurisdiction) Whalley y repper (1836) 7 0 & P 506 (probable cause for 
action but technical defect) Riddell y Pateman (1835) 2 Gr M & R 30 
(affidavit of debt irregular) In Daniels y Fielding supra at p 207 the court 
seemed to be of opinion that if a plamtiff fairly placed the facts before a }udge 
and the judge thereupon orderea an arrest the plamtiff though he did not 
believe that the defendant was about to qmt England would not oe responsible 
for the arrest But as to this compare Tohns^n y JEViieraow (1871) L R 6 
Exch 329 340 3o2 353 Quartz Mill Gold Mining Co y Eyre (1883) 11 
^ B D 674 684 G A Bank of British North America v htrong (1876) 

1 App Gas 307 315 P G MiUheU v Jenkins (1833) 5 B & Ad 'iOS see also 
Ross V Norman (1850) 5 Exch 3 *j9 Nevill v Loadman (1860) 2 F & F 313 
Meha y Neate (1863) 3 F & F 757 As to evidence of malice and want of 
reasonable and probable cause see pp 684 685 ante and note (;) p 693 post 

(d) Waterer v Freeman (1617) Sob 20o 266 Parker y Jungly (1714) 10 
Mod Rep 145 209 Bristow v Eeywood (1815) 1 Stark 48 Brandt y Peacock 
(1823) 1 B & 0 649 Whitworth v Hall (1831) 2 B & Ad. 695 698 Brook 
v Carpenter 3 Bing 297 (where the proceedmgs were stopped by a rule 

of court) Combe y Capron (1834) 1 Mood. & B 398 Nicholson y CoghiU 
(1825) 4B &0 21 Watkins Y Zee (1839) 5M ftW 270 (where the proceed- 
ings were discontinued) f Arundell y Mhite (1811) 11 East 216 see also 
Wdhinson v Hofwel (1830) Mood & M 495 [siet mocessus by consent not a 
sufficient termination) compare Kirk v French (1794) 1 Bsp 80 Nomsh y 
Rtc^iarda (183o) 3 Ad. & El 733 at p 737 Parton v HtU (1864) 12 W R 753 
(foreign attachment) 

(c) Lees y Patterson (1878) 7 Ch D 866 (writ ne eaxat regno not set aside 
beiore action) Gibeon v Veasey (1867), 15 L T 586 (p.ction not temunated, 
but plamtiff diseharged from custf^y) 

(/) See aniixmpexe Btmard y Gr<meU{lB69\ 7 0 B (n s) 191 andp 679, 
ante 

(g) Gilding y Eyre (1861) 10 C B (n s ) 592 {ea so* for more than remamed 
due on the judgnorat jdaintiff paid the amount wrongly demanded and then 
sued) 

Gtavnger \ j9fi|^i^^(^here the object waa to extort certain proper^ to 
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1476 As in the ease of mahoioas proseoution, the harden of 
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action rests primarily on the pli^tifi (j) 
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1476 Actions for malicious arrest on civil process (k) are now When snch 
raiely brought for m the first place, ariest for non payment of a 
judgment debt or other sum ordered to be paid can only take ^ 
place by the order of a judge, on satisfactory proof that the peison 

in default has or has had smee the date of the judgment or order 
the means to pay the sum in respect of which he is in default and 
has refused oi neglected, or refuses and neglects, to pay it (Q 

1477 Again the power to arrest on meone process (m) is now 
abolished (n) but notwithstanding (o) if a plaintiff in an action 
in the High Court before final judgment satisfies a judge that 
he has a good cause of action against the defendant to the^ extent 
of at least £50, and that there is probable cause for believing that 
the defendant is about to quit England and that his absence will 
materially prejudice the plaintiff (p) the judge may order the defen 
dant to be arrested for a period not exceeding six months, unless he 
gives security that he will not go out of England without the leave 
of the court (q) 


which defendants were not entitled) TT aterer v Freeman (1617) Hob 20o, 
2(i6 and see ffiey wood V OoWiw^e (1838) 9 Ad API 268 Partony /7t/^1864'' 
12 W E 763 7o4 Mayer v Walter (1870) 64 Pennsvlvama State Eeporte 
283 see also oases cited in note (6) p 691 ante 

(j) Seep 683 ante Discontinuance though sufBcient evidence of teiznination 
of the action is not evidence of malice or want of cause {Bnstow v Heyu nod 
(l81o) 1 Stalk 48 and see ErooAr v Carj enter {\^2o) 3 Bmg 297 Jfaflrtnsv 
766(1839) 6M &W 270 Amnddly TJ/tte(18n} 14 Last 216 The Oillin- 
yrcfie The Numtda (1886) 10 P D 158 161) As to the functions of judge 
and jury see p 680 ante 

(k) As to what amounted to an arrest under the old practice «»ee Berry v 
AaawMon (182<) 6B & C 628 J\ d>b y Iltll {182S) Mood &M 253 Qratjiyer 
y Hill (1838) 4 Bing fN c) 212 (plaintiff must have been if not actually 
arrested under restramt) see also 7/oyd v Hama {1182) Peake 231 [174] 

{1) Debtors Act 1869 (32 & 33 Vict c 62) s u see title Bankruptcy and 
Insolvency Vol II p 339 

(wi) I e any process between primary and final primary process being the 
writ of summons and final process beuig the writ of ca sa or execution see 
Wharton s Law Lexicon 

(w) Debtors Act 1869 (32 & 33 Vict c 62) s 6 • 

(o) The Judgments Act 1838 (1 & 2 Yict c 110) s 1 abolished arrest on 
mesne process with certain exceptions mentioned m the Act 1 or the state of 
the law on this pomt before and after that Act see Darnels v Fielding (1846) 16 
M & W 200 20o— 207 

{p) I e that the plaintiff will be prejudiced m the prosecution of the action 
not m obtaining the fruits of it (Forifi^tre Engine Co y bright (1872) 21 
W E After judgment the order of arrest with all its incidents is annulled 
{ibid fftmey Druyff{18lZ) L E 8 Exch 214) The power to order arrest is 
discretionary (TTaflZwf V 6T L E 436 C A) 

(g) Debtors Act 1869 (32 & 33 Yiot c 62) s Q This only applies to actions 
in which if brought before the commencement ol the Act the defendant would 
have been hable to arrest {ibid ) Where the action is for a penalty or stun in the 
nature of a penalty (other than a penalty in respect of a contract) the security 
given IB, not that the defendant wUX not go Odt dt England, but that any sum 
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recovered in the action shall be paid or that the defendant shaL be rendered to 
prison Iiv this case the plaintiff need not prove that defendant s absence from 
iingland will materially prejudice him in pro««eouting his action (thtd ) As to 
the practice see E S 0 Ord 69 

(r) See and compare (7^ wrc/tZiv Sff^5'cr'#(1854) 3E &B 929 Jentngsy Florence 
(18&7) 2 C B (n s ) 467 In these cases the uourt held that it was necessary 
for the plaintiff to allege special d image In each case the defendant having 
recovered judgment w'ls entitled to a wnt of ca m but having received part 
of tile judgment debt otherwise than from the plaintiff he wrongfully 
procured a wnt for the whole amount The plaintiff had to show as special 
d image that by reason of his arrest and detention for the larger sum his 
impnsonment was prolonged or the expense of obtaining his dischaige mcreased 
But generally on its being sho^n that the plaintiff has been unjustifiably 
depnved of his liberty special damage need not be proved for the law in that 
case implies some damage see ^avilev Roberta (1698) 1 Ld Eaym 374 Quartz 
Hill ColdMimnqCo v Rgre (1833) 11 Q B D 674 683 0 A see p 688 ante 

(s) See notes (a) and (r) pp 691 692 ante see also Spencer v Jacob (1828) 
Mood &M 180 action on the case not maintainable wheie by mistake and with 
out malice the wrong person was arrested nor where in such circumstances he 
was sued to judgment and execution was put m (Davies v Jenhina (1843) 11 
M & W 746) compare Jarmam v Hooper (1845) 6 Man & G 827 where 
trespa«»8 lay for an execution against the goods of a peison who was not the 
judgment debtor As to termination of proceedings see notes (d) (e) (/> (t) 
p 692 ante Notwithstanding the change m the law effected bjr the Debtors 
4.ct 1869 (32 & 33 Vict c. 62) s 6 (see the text aupra) the following cases may 
be usefully referred to as being cases in which claims were made for maliciousl v 
and without reasonable and probable cause arrestmg a debtor on final process 
or for detaining him in prison after tender or payment of the full fimount of the 
debt and costs — Crozer v Filling (1826) 4 B AO 26 (refusal to accept payment 
of debt and costs tendered after arrest is pnmd facte evidence of mahe^ but 
the evidence may be rebutted as m Hounafield v Drury (1839) 11 Ad & El 98 
Lewis 7 Morris (1834) 2 Or AM 712 (arrest under conoun ent wnt of capias 
after payment made under another writ but no malice shown) Telhutt v Holt 
(1844) 1 Oar & Kir 280 (arrest on a capias after satisfaction of the judgment by 
a co-defendant arrested on a concurrent writ) Mentwortk v Buflm (1829) 9 
B & 0 840 (ac^^ion lay foi arrest on a capias indorsed to levy moie than was 
due under the terms of a cognovit) and see as to this Saxon v Castle (1837) 6 
Ad & El 6o2 Churchill Y Siggers supra JeningsY Florence supra GJdtng 
y^Eyre (1861) 10 0 B (ir 8 ) 692 see Moore v Ouardner (1847) 16 M & W 
o9o (refusing after pavment to assent to release of person attached for non 
pa>ment of costs but no malice proved) Again no action lay for mere non 
feasance without malice see Scheihel v Fairham (1/99) 1 Bos & P 388 (writ 
of captaa sued out before payment and not countermanded by creditor after 
payment) Page v W^le (1803) 3 East 314 see also Phillips v General 
f}mwhu8 Co (1880) 50 L J (q b) 112 (in the absence of malice no action for 
failure to withdraw the sheriff on creditor becoming bound by a statutory 
couiposition offered bv the debtor) In all such cases as those above mentioned 
when an action lies^ w solicitoi of the creditor as well as his client if malice 
IB alleged and provw agamst him may be liable in damages (Crozer v Pilling 
supra) and see title SonioiTOBS 

(f) See B<mk gf JBr^h ^orth America v Strona (1876), X App Oas 307 P 0 
8enr^ a writ ne eassett regno will only be granted m oases which eome within the 
Debtors Acti ^ 33 7ict c 62) & 6, p 693, ante (see Drover v Reyg0 


As m other actions for abuse of legal proeednre, damage should 
be alleged, and, where not implied by law, piaoved, m an action for 
malicious arrest on cml process (r) Proof of malice and of the want 
of reasbnable and probable cause is as appears above, necessary (s) 

1478 Writs ne exeat regno may still be issued and it would seem 
that one who maliciously and without reasonable and probable 
cause, procures the arrest of another under such a wnt may be liable 
to an action (t) 
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1479 A person privileged from arrest by reason of his havmg been 
ordered as a witnq^s to attend a court or by reason of any other 
order, cannot, if arrested, recover damages though the arrest was 
made maliciously and with knowledge of the puvilege(A) The 
privilege is that of the court which made the order (v) and the 
remedy is to apply to the court for release (a) 

1480 In an action for malicious ariestfetime runs from some act 
of the defendant in putting the law in motion not fiom the 
expiration of an imprisonment under the order of a judicial 
authority (h) 

1481 A solicitor who, knowing that there is no debt due to his 
client by the plaintiff maliciously and without probable cause 
procures the plaintiff s arrest may be personally liable therefor (c) 

Sect 3 — Malicious hxecution 

1482 Interference with property by process of execution is much 
more common than arrest of the person An action 'may be 
brought for the abuse of such process in support of which the 
plaintiff must be prepared as in actions for malicious prosecution 
with proof of malice and of the absence of reasonable and probable 
cause (d) 

Where the judgment has not been fully satisfied and the judg 
ment debtor complains of the execution thereunder his remedy is 
an action in the nature of an action on the case and he must prove 
malice and the absence of reasonable and probable cause (c) 

(1S<9) 13 Oh D 242 0 A Ha? h v Hands (1861) 43 L T 750) (m the 
toimer case the Couit of Appeal lelused the wiit on the gio ind that the debt 
was a mere lejjal demand) Ihcre must be a debt presently payable {tolierboii 
V Bloomjield 29 Ch D 341 0 A) and the evidence of intention to le ive 

hngland must be clear {he Ifnderwood Le liwles Z7 v 11 (1903) ol W K 
3o BQe elso Sohey V (1S73) L K 16 Eq 200 leesY I atiersoii {Ibib) 

7 Ch D Sdfe ESC Old 69) As to aric t oi debtor in bankruptcy •see 
Bankruptcy Act 1SS3 (46 d 4< Vif't c 62) s 2o as amended the Biukniptcy 
Act 1890 (o3 Ao4Vict c 71) 8 7 see albo title BAM^KUPrcY Insolvenoy 
V ol II pp o5 75 

(w) Magnay v Burt (1843) 6 Q B 381 3 x Ch (whe o witness was ai rested 
on returning from an examination oidered by the court) Yearaley v Jleane 
(184o) 14 M & W 322 (arrest after protection older made mider Inbolvoiit 
Debtors Act 1842 (8 d. b Vict 116) s 4) 

(v) Magnay v Burt supr 

fa) Ihtd learsley v lleane supra see also Watson v Cat roll (1839) 4 
M & W 592 Fhtlhpa v Naylor (18o8) 3 H d N 14 athrmed (l839) 4 
H & N 66o Ex Ch The remedy ii an v for contiiftied detention after an oiler 
for release would appear to be an action for tre'^pa s {Magnay v Burt supra) 

{b) Violett Y bympson 8 E d. B 344 (detainer undei the old practice in 

bankruptcy proceedings) 

(c) htodley v Hornxdge (1837) 8 0 &P 11 see also Cro er v Pdlmg (1826) 
4 B & 0 26 and title bOLioiTOES As to evidence that arrest was made at 
instance of defendant see title Evidence Tol AIII see also Arunddl v 
White (1811), 14 Last H6 224 Crook Y Dowltng {\ SI) 3 Doug (k b)7o 
Gasburn v B&d (1818) 2 Moore (o P ) 60 Lament (1842) 3 Man & G 

702 707 

{d) For examples of oa es m which the action lies and of those in which the 
remedy is m the nature of trespass see tatle ^eoution, Vol AIV pp 2b 
€t seg and the cases there cited see also Gough v Gnhb (1843) 11 H & W 
497 and the oases referred to in note («} p 694 ante 

U) See Ghssold v Chratchky [1910] 2 Hi B 244 ChurchtU V Siggers (1864) 

8 E B 929, Jmwgs v JFWsncs (1857), 9 0 B 8 )467,^ Wipm, howeveff 
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Malicious Pbosbcutiok aud pBoclEDUitfi« 


Ssox Si tf payment or part pajmont of a debt baa preceded a judgment 
MaMons for auch debt an execution for the whole amount (regardless of 
Execution, auch payment) will not be actionable unless the judgment is 
first set aside or rectified (/) • 

Sect 4 — Maltctout Piesentation of Sankruptey Petition 

1483 An action will he against a poison who procures an 
adjudication of bankruptcy to be made against anothei if it be 
alleged and proved 

(i ) Tha£ the proceedings m bankruptcy were taken maliciously (g) , 


Be Medvm v Qrove (1847) 10 Q. B 162 Ex Ch j?er Wilde C J at p 176 
commented on m Churchul v (1854) 3 E & B 929 939 

(/) Huffer V XZicn (1866) L B 2 Exch 15 applied m Turley v Daw (1906) 
94 L T 216 (no action rfgainst bailiff for false return of service of judgment 
summons 'wbile committal order founded thereon stands) compare Bynoe v 
r i 7 ik of England [1902] 1 B B 467 0 A (no action against witness foi false 
e\idence while plaintiff’s conviction unreversed) and see titles Estoppel 
Vol XIII pp 321 et aeq In Huffer v Alien mpra the debt had been reduced 
by payment after wnt issued and before judgment which was signed in 
default of appeal anCe for the full amount for which a ca ea issued and 
the question was raised but not detei mined whether if the jud^ent had 
been rectified the plaintiff upon pi oof that the defendant had signed judgment 
and issued execution with knowled^ of the payment and had acted mahciously 
and without reasonable and probable cause (Be Medina v Qrtne (1847) 10 Q B 
152 172 Ex Oh ) could have mamtamed an action It is submitted that he 
could and that as to the excess there would have been a sufficient termination 
of the former action m his favour See the judgments of Kelly 0 B and 
PiGOTT B in Huffer V AUen supra and compare v Callaghan i) 

2 0 B (n S ) 306 Gliding y Eyre (1861) 10 0 B (n s ) 592 and cases cited 
in the preceding note As to setting aside judgment see and compare Hughes v 
Justin [1894] 1 Q B 667 0 A Armitage v Parsons [1908] 2KB 410 
C A and generally title Judgments and Orders Vol XVIII 
(g) Johnson v Emerson (1871) L B 6 Pxch 329 344 Malice^ which is a 
question for the jury may be inferred from the absence of reasonable and 
probable cause {Mvtchell v Jenkins (1833) 5 B & Ad 588 see p 684 anU) 
and there was evidence of malice where the proceedings were taken not to 
procure equal distribution of the debtor s assets but to coerce him into the 
admission of a debt {Johnson v Emerson suvra at p 3oo) So there will be 
strong if not conclusive evidence of malice where the bankruptcy proceedings 
were an abuse of the process of the court or were taken for tne purpose of 
extortion or of putting an improper pressure on the debtor eg where the 
object was to st^ an action against a third person {Be Kemp Ex parte Kemp 
(1841) 1 Mont D & De Q 657) or, in violation of good faith to put an end to 
a valuable lease {Re Oalhrmyre Ex parte Oallimore (1816) 2 Bose 424) or to 
dissolve a partnership between the petitioning creditor and the debtor {Re 
Browne Ex parie (1810) 1 Bose 151 Christie (1833) Mont & B 

329 351 1 Re Johnson Ex parte Johnson (1842) 2 Mont D & Be €1 678 Re 
Coulson Ex parte PhtM (1844) 3 Mont D & De G 505) or where there 
being no assets, the sole object was to defeat an action {Re Bourne Ex parte 
Beume (1626), 2 GL d; J 137) see also Re Baviee, Exi. parie King (1876) 3 
Oh D 461 0 A (vrbere a petition presented for the purpose of extorting 
xnon^ from the debtor was dismissed) Re Adame Ex parte Qnffln {\%1^) 12 
Oh D 480, 0 A (where petitioner purchased a debt so as to obtain an adjudi 
cation for a hraudukiet purpose) Ouwn v Lavery (1900), 16 T L B 375 
But it seems thiUi the existence of a mere bye motive, not alkoted with 
iraud will not render banhniptcy proceedings an abuse of the process of 
the court p and so thp wooeedinM were not avoided where thcT object of the 
esrejpot Me ib sfiit the bankrupt out of a firm with which the 
p h tlTig et there bam^ no fraud on the part of the peti<» 


Proof 

required. 



Part II —Malicious Abuse of Civil Proceedings 


m 


(u) that they were taken without reasonable and probable 
cause (h) , and « 

(m ) that the adjudication hfs been annulled (i) 

If a man, by evidenc# false m fact, maliciously and without 
reasonable and probable cause, procures an adjudication in bank 
ruptcy, it will be no answer to an action for damages brought after 
annulment that ev6n if the evidence were true an adjudication 
could not have been properly made (A,) 

1484 With regard to damages, an adjudication of bankruptcy, as 
tending to injure or destioy credit, necessarily involves damage at 
all events in the case of a ti ader (Q Jt seems probable that the 
same rule would apply in the case of a non trader (1) 

Whether an action will he without special damage for the pre 
sentation of a malicious and unfounded bankruptcy petition which 
has been dismissed is not clear, but such an action will not be 
summarily stopped as frivolous and vexatious {m) ^ 

1485 A solicitor who procures an adjudication of bankruptcy on 
behalf of a client may himself if he has acted maliciously and 
without reasonable and probable cause, be liable in an action for 
damages when the adjudication has been annulled (n) 

Sect 6 — Malicious Pi esentation of ^ inding up Petition 

1486 The piesentation maliciously and without reasonable and 
probable cause of a petition to wind up a company at all events if 
it be a trading company will on the dismissal of the petition give 
a cause of action though no pecuniary loss or special damage has 
been suffered In such a case the advertisement and heaiing of the 
petition must neces^^aiily injuie the reputation and credit of the 
company (o) 

tioner or couSeit with the other partners {lie ]} ilheam Lx pai te H ill earn (18 
Buck 469 sub nom He U ilbran Ex 2 mTte TT tlhran o Madd 1 approved in 
Attt^ V Henderson [1898] A 0 720 PC) and see Be ChruUe (183tl) Mont A 
B 329 Sol and title BA^KRTI^TCY AND Insolvency Yol 11 pp 60 lo7 
(A) Whitworth y //aW (1831) 2 B A Ad 695 Metropolitan Bank 

▼ (188o) 10 App Cas 210 As to evidence of want of reisonable and 

probable cause seep 68o ante see also v «7an?e5 (1830) IB & Ad 128 
Hay V TTea/fcZey (1832) o C A P 361 (annulment of adjudication not 
sufficient evidence) Johnsony Awi<T507i(187l) L R bhiXch 329 3 t 1 352 3o3 
Cox y English ^coUtsh and Australian Bank flOCo] A 0 168 P 0 
(«) bee oases cited at the beginning of note (A) suyra see also Matthews v 
Diikinaon 7 Taunt 399 Ihe action may lie though the bankrupjpy 

statute gives another remedy {Chapman y PicJcersgill (1762) 2 Wils 146 
Brown y Chapman (1763) 3 Buri 1418) 

(ifc) lb alley y Banks (186b) 4 L & B 493 Johnson y Emerson supra at 
p 341 see also Quartz HitL Gold Mining Co y (1883) 11 Q. B D 6/4 
684 0 A. 

{1) Johnson y Emerson suptUy at p 340 Quartz Hill Gold Mvmng Co y 
EyrSf supra at pp 684 691 Sarnie v Roberts (1698) 1 Ld Raym 374 
378 seep 689 ante, WyaUr Palmer [1899] 2 Q. B 106 0 A 

(m) Wyatt v Palmer su^ It should be not^ that bankruptcy petitions 
are Wrd in ohambers and not in open oourt, as winding up petitions are In 
the case of the latter, too the hearing of the petition is advertised befor^and 
8^ and compare Quartz Hill Gold lihning Co y Eyre supra at p 685 

(n) Johnson f Emerson aupra, at p 333 

\o) Quartz BiU Gold Mining Co v Eyre, supra, and see title OoicrANiEs, 
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Sbot 6 — MdltetouB Arrest of a Skip 

O 

1487 An action lies against one who, malicionsly and without 
reasonable and probable cause piocures means of Admiialty pro 
ceedings the arrest of a ship if the ship has been released and the 
proceedings have terminated in favour of the person aggrieved by 
the arrest (p) 

In such a case damage is implied by law, and no actual or special 
damage need be proved the plaintiff, if he succeeds, being entitled 
to at least nominal damages (q) 

In cases where at least actual damage has been sustained the 
Admiralty Court will not if the facts are properly brought to its 
knowledge which may be done bv affidavit (a) put the in]uied party 
to the necessity of bringing a fresh action , but will, in the original 
action, award him damages for the wrongful arrest (b) usually in 
the nature of demurrage (c) 

# 

Sect 7 — Other Maheious Pioeeedings 

1488 The principles alieady discussed ha\e been applied in other 
cases when the abuse of civil proceedings has been alleged Thus, 
the impioper registration under the Judgments Act 1838(d) of a 

Vol V p It 18 ftubmitted that the proposition m the text applies also to 

non trading companies whose credit must be injured by a petition The 
judgment of Bkeit MIt m Quart Hill Cold Mmvng Co v Jhyre (1883) 11 
Q B D 674 r A at p 685 seems wide enough to include them As to special 
damage the liability to pay extra costs would not be sufficient {ibid see also 
Cotterell v Jones (1S51) 11 0 13 tl3) As to malice see p 6/9 ante As to 
absence of reasonable and probable cause see p 680 ante Qtiartz Hill Qoll 
Mmxnq Co v Fyre supra at pp 6S7 693 
(p) Iteduayy Mc4tidr€w{lb1i) I 1 9 Q 13 74 The ^trathnaier (1875) 

1 App Cas oS 67 P C The Golhnqroi e (IbSj) 10 P D 158 The Walter 
D WalM Ihe Nuimida [1S93] P 202 seep 677 ante Marne ^ Bloc? (1858) 

7 i 0 L E 4/5 Ca^tnque v Behrens (1S61) 3 1 A E 709 (termination of 
proceedings in plaintiff s favour) As to piactice m Admiralty see title 
ADMiJiALTY Tol I pp b^etsej 
{q) The TT alter D B allet aiq ra 

(a) The GoUmqrme The Numvla 10 P D loS 161 

{h) The Colhnqrfie The Numida su/ra atp 160 following jf/ze f9non (1852) 
Sw 378 n Ihe Tvangehsmos (18)8) Sw 37H 381 P C appuved m Ihe 
Strathnaver mpra and see TAc (18o6) Sw lOo The Glasgow {IS56) 

Sw 14o (where the element oi mahee seems to have been wanting) From the 
language of the court in The Golhngrove The Numtda supra at p 161 it 
might be inferred th'it to entitle the owner of a ship to damages for hor 
causeless arrest it is enodgh to show something less than malice namely 
that it was the result of gross negligence but a reference to the authonfy 
on which this language is founded shows that tlye negligence must be that 
crassa negltgentut from which the law implies malice (7 he Evangehamos supra) 
(c) The Nautilus supra The Glasgow supra Before November 1900 tne 
amount of commissioxi paid to procure bail for the release of a ship which had 
been maliciously and without cause arrested was recoveriible as damages {The 
Gollynqr&ve The Nuimda supra) and even where the original proceedings 
terminated in the plaintiffs favour if the result showed that they had arrested 
the ship for an exorbitant sum for which they had required bail the court 
would award the defendants the costs and expenses of finding it {2 he George 
G(jrdui{]HM) 9 P B 46) Under the present rules of court a commission 
or fee p ud to a surety on a hail bond is recoverable on taxation (BSC, 
Ord 12 r 21(a) and see title ADMin4LTY Yol I p 90), * 
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m 


judgment or order for the payment of money whereby the party t 

agamst whom it has been obtained is prejudiced m disposing of his Other 
lands, 18 not actionable without proof of malice and want of reason Malicious 
able and probable cause («> Proceed 

Again, m order to sustain an action for maliciously and without 
reasonable and probable cause procuring a foreign attachment to Process out o( 
be issued out of the Maj or s Court of London (a process ancillary Jfs-yor ■ 
to an action in that court) to attach a debt alleged to be due from 
the plaintiff (the defendant in the original action) it Tivould be 
necessary to show that that action had been detei mined in his 
favour (/) 

1489 If a man in good faith makes an unfounded claim, which. Unfounded 
however he believes to be well founded, to the property of anothei ^ 
he IS not by reason thereof liable to an action though damage 
ensues (^) But he is liable to be sued for damages by the owner 
of the property if such claim has been made ifiaiiciously ar^^d with 
out reasonable and probable cause and damage to the owner has 
resulted therefrom (h) 

(c) Gtbbav Pi/cc (1842) 9 M Sol where the question was raised whether 
the order could properly he registered under the Act 
(/) Farton v Hill (1864) 12 W R The i)rocess of foreign attachment 

though still valid has fallen into disuse since Lon ion Cor} ot aiton v Londcm 
Joint htock Bank (1881) 6 App Cus dJS See titlo Mayok s Oouiii I ondon 
is) Qerardy Btckenacyn 4 Co Rep 18 LoieHv T1 cfcter (1016) 1 Roll 

Rep 409 Barqravey Te Breton (It 6d) 4 Burr 2422 Sinith ^ o/ooner (1810) 

S Taunt 246 Itttv Donovan (1811) 1 M i S 0S9 v ]\eild (1809) 

I R 4Q B 710 Ualaey y Brotherhoc d 19 Ch J) v 380 C A 

(^) Greeny hation \W6b) 2 Ci M ^R '"0 as to whah comp ire illmr 
Flood [ISOS'] A 0 ] So &ee also the cases cited in note {y) aujra As to 
claim oi ii^ht see title TiinsiAS^ 


MALTA 


See LrPBNDi NciEs and Cotonips 


MANDAMUS 

See Gbotto Praoiicb , MiasiTBAri s 



c 700 ) 


MANOR 

Ste CoV^U.OXt'DB t KbAXj PbOPEBTY AKD GbAXTEXiS BElAti 


MANORIAL COURTS 

See CorYHOLDS , Courts 


MANSLAUGHTER 

See CRiMiNAXi Law ani> Procbouro, 


MAP 

See StidivNCB 


MARGARINE 


See Food and Dboob 
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MARINE INSURANCE 

* 

See Inscbakob, BHiPPma and N^'hoatioh 


MARINE STORES 

See Cbiminal. Law anb Procbbubb^ Ibadb anb Tbadb Unions 


MARINERS 

See Cbiminab Law anb Pboobburb Fishbbips , Master and 
bEBVANT , Shipping and Navjgation 


MARITIME COURTS 

See ABMiRALT^k , Courts , Shipping anb Navigaiiom 


MARITIME LIEN 


See Link , Shippino and Kavioation 
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MARKET GARDEN. 

See AoBiouxiTUiUB 


MARKET OVERT 


See OriMiN^i Law \m> Pboobbckb Makkets and Faiiu3, 

Sale oi Goods 
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abandonment of what will amount to 28 

advauceb conbjgnceb or agents by for W ej>t Indian estates lien attaching in 
respect of 22 

agent lien of for advances m respect of 'West Indian estates 22 
position of necessary to obtain a general lien as a factor 8 
agreement charge land to when no lien arises in respect of 26 
distribution of partnership assets by efiPcct of 32 
illegal when hen may attach in respect of work done under 14 
hen not attachable to void 4 
bankrupt hen of effect of bankruptcy on 18 

bankruptcy effect of on general hen 10 ' 

bottomry bonds possession not necessary to hen under 2 

carrier hen of not affected by refusal to accept delivery ^9 

cestui que trust effect of hen on interest of where trustee a vendor 17 ^ 

charge land on agi cement for when no hen arises in respect of 2 

common carriers rights of as to particular hen 11 

company enforcement of hen against land taken by 27 28 

sale to vendors hen in respect of when not attaching 16 
conduct parties of as affecting general hen 8 

consignees hen of for advances m respect of West Indian estates 3 
contmuons possession necessity for 6 7 

right to upon what depending 7 
contract general hen created by 9 
lien superseded by 2 

right of unpaid vendor of land to rescind 27 
covenant to settle hen an mg from 24 25 

when no hen arises out of 25 

creditors payments by when hen attaches m respect of 21 
debt nature of to which hen attaches 3 4 
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documents effect of allowing possession where particular purpose &t an 
end 6 

enforcement, equitable lien of remedies *^7 28 
legal hen of rights as to 25 26 
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equitable charge where no distinction between 1^ 
possessory lien dn»tmction between 4 14 
definition of 14 
enfoi cement of 27 28 
extent to which managers entitled to 22 
purchaser of land of 16 17 
solicitor of extent of 23 
taking of security no discharge of 30 
trustees of to what extending 23 
validitjK of as a maritime lien 23 
what IS 4 

executor lien m respect of share of defaulting 24 
expenditure hen by when attaching 21 

mo^tgagor^ by no hen as against mortgagor 20 21 
property of another on where no hen in respect of 20 
factors general hen of bow arising 9 
fiduciary vendors hen as affecting 17 
general hen banker of extent of, 8 

conduct of parties as affecting 8 
creation of by contract 9 
^ instances of 7 8 
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LIE N — continued 

general Uen nature of usage €o establish 9 

otherwise than by express agreement, 9 €0 
particular lien not extended to as against strangers 10 
treatment of at law 7 ^ 

usage by how defeated 9 

when not presumed 9 
when excluded 6 9 

illegal agreement when hen may attach for work done under 4 
incumbrancers no hen of estate as Swainst 22 23 

payments by when hen attaches m respect of 21 23 
mnkeeper particular hen of 12 

statutory right of sale in of goods subject to hen 26 
intention loss of hen a question of 30 
judicial hefi what is 4 

land agreement to charge whdn no lien attaches to 25 
l<^al hen as to enforcLment of 26 26 
hen definition 2 
natui e of 3 

limited owners payments bj when hen attaches m respect of *^1 
liquidation effect on hen 10 

livery stable keeper abs nee of agreement as affecting claim to hen of 6 
mamgertt right of in respect to equitable hen 2 ’ 
maritime hen validity of equitable hen as a 23 

married woman payment by when hen attaches in respect of 22 
mortgagee by depobit hen of where deeds in possession of mortgagor 1 
payment b\ for which hen will attach 21 2^ 
sale by extent of purchahers lien 17 
negotiable instrument extent of hen attaching to 5 
notice hen arising from 9 10 

particular hen anting by agreement on deposited property 9 
cases m which allowed 11 
how treated at liw 11 
innkeeper of 12 
iiistinces cf 13 14 
nature of 10 

not extended to general hen as against strangers 10 
right of common earners as to 11 
puipose attachment of lien at end of 6 
how may be shown 6 6 
partnership hen extent of 18 19 

when lost 32 t 

pawn right of person redeeming at request of owner ’’I 
pobstjbsion continuous upon what depending 7 

essential incidents of to constitute valid lien 3 4c 
loss of effect on lit^i 29 
necessity for continuity of 6 7 
no hen where wrongfully obtained 4 5 
particular purpose for right may be excluded by 5 
when necessary to right of hen 2 
possessory hen and equitable hen distinction between 4 14 

as to enforcement of 25 26 
h^ns classidcation of 3 

power of sale when should bo stipulated for 27 

premiums hen of married woman in respect of paid on policies effected 
under her marriage settlement 22 

presumption, none of general hen by usage where parties ignorant of 
it 9 

printer extent of hen je to engravings 12 
property« covenant twH^Ue hen arising from 24 25 
” ^bere no hen arises out of 
expendittsifa another s where no lien attaches 19 
pnrcbaser'iri as affecting 18 
public company U&tk on purchase by 10 

publisher hen oi, s copyn^t 14 

purchase mon^ vendor s hen for 16 16 

impj^i^er sale armng from right of debtor bb to 29 
purchaser d«day of, lien not lost by 17 

land* ci cqniisitble hen of 16 17 
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LIBN — continued 

purchaser lien of how transferred IS 

property affected b\ 18 

non completion caused by of effect on hen 31 
racehorse when trainer ham no lien in respect of 6 
railway company sale of superffuous lands by effect as to hen 10 
redell very of goods hen destroyed by 29 
registration hen of in Yorkshire provision for 31 

necessity for under the Land Trantefer Acts 31 
remainderman hen of in respect of waste by tenant of limited interest 23 24 
re sale power of vendor of land as to 27 
sale improper right of debtor to proceeds 29 
salvage doctrine of not applicable to ordinary fropert} 19 
seamen wages of possession not necessary to right of hen m respect of 2 
security equitable lien not discharged by taking SO 
principle acted upon where vendor takes 31 
revival of lien on failure of 29 
when lien destroyed by taking 28 29 

vendor shown to rely on and not on property effect of 30 
servant no transfer of lien to for work done for mabter 12 
ship right of persons salving goods on IX 
solit itor equitable hen of extent of 23 

Statutes of Limitation equitable hen and equitable charge as affedted by 14 

sub purchaser hen available to 17 

tea trade ri^ht of sale m respect of hen in tbo ^6 

tenant for life payments by extent of right of hen attaching in respect 
of 21 

tender effect of on creditor s hen 28 

third part> wiongful act of when affecting hen 5 

trainer racehoise of nelit to hen when not attaching. 6 

transfer hen of mode t f 18 

trustee effect of hen whcie vendor is a 17 

trustees equitable hen of to what extendi ig 

payments by for which lirn will attach 21 22 
usage nature of to establish general lien 9 
vendor cases in which lien of arises Id 16 

may be lost aO 31 

costs of when no hen attaches on sale to company 16 
effect of hen when a trustee is 17 
how hen of transferred 18 

lien on property lost by wh re security relied on SO 
sature and extent of hen of 16 

non completion caused by act of effect on hen 31 
principle acted upon where security taken by 31 
remedies of unpaid 27 
right of unpaid to rescind contract ^7 
void agreement hen not attachable to 4 

wages seamen of possession not neces ary to right of hen in respect of 2 

waste hen of remainderman in re pect of 23 24 

West Indian estates enforcement of hen on by sale *^8 

lien of consignees and agents for advances in respect 
of 22 

work done completion necessary to attachment of hen for 12 
hen attaching for 12 

manner of piymcnt for as affecting hen 13 
wrongful possession hen not attachable to thing subject to 4 
Yorkshire;, registration «f hen in necessity for 31 


LIMITATION OF ACTIONS 

abandonment pos^sion of by trespasser effect of 157 158 
abroad absence no disability as to claims to land or rent 133 
of defendant effect of 56 

on application of Civil ProceduiiB Aot, 
1833 79 

person liable in respect of specialty d^t, effect of 82 
cause of action arising when statute affects 66 

death of person liable to action, liability of personal representatives 
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UMITATION OF APTIONS— <»»rfmued 

abroad rctura of defendant from effect on statute 66 
acceptance bill of exchange in blank of, when status runs as to 44 
account actions for how limited 170 

admission as to when action pending as a suffii lent acknow 
lodgment 66 ^ 

factor by application of statute to 47 
liability of persons to when not affected 165 166 
rents of when a sufHcient acknowledgment by mortgag e 151 
right of trustee to an 139 

M^knowlcdgment admissi\ 3 ility of parol evidence to prove 93 
admission of parol evidence where lost 60 
after action brought as not affecting that jlcUod 69 
agent master not for purposes of 93 189 
bankiuptb lalance sheet as an J3 

by and to whom where Real Iroperty Limitation Act 1833 
‘^pplles 10 3 104 

Civil Procedure Act 1833 under es cTitiil to valid 79 80 
cm Iitional promise as a sufficient 64 C5 
debt of effect on operation of stitute ^8 
effect of on application of the Real Property Limitation Act 
18^4 J2 

e right of mortgagor to ledeem 151 

only applicable to dfbt 60 
uhen by one of scleral executors 63 
cither party under disabihtv 61 
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pointing to particular mode of payment, 
66 67 

qualified ly a condition €i 
executor by effect of 61 
< xecutors b\ one of two effect of 104 
how and ly whom construed 63 

indorsement of bill of exchange or promissory note when an 
71 

infant by when binding 6*^ 

in uffioiency of unsigned statement of accounts an 66 

'roiiit obhfc,org by one of seveial effect of 81 

lunatic tenant for life by pa>mcDt into court as an 93 

mode after six jears effect of o9 

mortgagee by as to form of 151 

mortgagees by one of more effect of 15*^ 

mortgagors to one of more effect of * 

no pio\i ion vheic enactments pro\ide pecial periods 182 

partiiershipj debt of b\ one partner effect of 0^ 

proof of IS? 186 

stamp duty not payable in respect of 60 
statement of amount not necessary to valid 93 
sufficiency of to affect morto-agor s right 1 1 
tenant at will by payment of rent as an P’S 
title of effect of 132 

essentials to 132 

tune from which taking effect 131 

what is a sufficient 13 ’ 133 

, admissible as evidence of H2 

to an estate tail application of provi ions to 137 
to whom must be made 62 63 
trustee by effect of 62 

when sufficient by agent 93 
Ikt con titutes an insufficient 63 
in a sufficiency of 92 93 
weirds necessary to sufficient 63 64 
Acquiescence a« affecting rij^ht of action in respect of waste 138 
Wl^ CjDjQrt may refuse relief on account of 144 
act commiitod^^ zAeamng of 178 
^tion debt of, jWHpfod of limitation for 38 

nature ^te6 be v^ithm the application of the statute 190 191 
simple contract aiising out of period of limitation for 87 
tort of jperiod of limitation for^ 87 • 
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LtMlTATlOK OF ACriONfe— 

action wbcti deemed to be brought lb7 lb8 
actions general application of statutes If 9 10 

special statutes under application of the Act of lo23 to 39 
%n rem the Act of 16 3 dbt api>Licable to 40 41 
admimstiation action effocrof statute on claims under 190 

claim for general peiiods of limitation in lospect of 87 
effect of statute on claims under £,c nt ral 9(J 
administrator part paynicnt to a next of km t)^ when right not loMvod bj 9 j 
picas by 18G 

when time begins to run against 5S 1*^ 

runs against where money becomes payable between 
the death and the giant S8 

Admiralty action seamen s wages for statut< applicible to 9 
a 1 verse possession effect of statutory provi ions on doctrine ef %) ini 
limitati 11 of action for sKcount in rcsiiect ef 11 
ad vow on application of do tune of alverse po session to luJ: 

claim to estate in winch tenant in tail niig^ht nave L in i \ n 
barred lo4 1 '' 
limitation applieablc to an lOo 

moitgago of foreclosure or icdemi^tion of no lin \ ilion of acli i in 
equity as to 17 5 

running of time in ca^e of an advei e pi i 1 Li in 1 4 % 
agent acknowledgment by effect of 61 

ag^ieeinent by not to ue enfu cement of 1/J 1 4 
payment by when effective 71 

of T( nt to pre umpt >n as to 1 
to effect of 

trustees of sufficienc 3 acknowled ni nt L \ 0> 

alienati n claim arising from when st itulc ipi li is t I la 
amendment writ of when ic fused ISS IS) 

w ith mt Icaa 1 189 

annuitant right of when barred 116 

annuity action to reeover time within which must be br ii lit Sa 
char ed on land statutes apphciblc to ilcomiv of Jb 
effect of statute on when chaigcd on land 141 
existenc of an as affcctin^ resiiuai^ le^^itK 90 
secun d by deed statnteb ipi lie able to rccjvcr^ of 98 
appamtee meaning of in Real Iroptrty limitation 4et IS 1 j 
appropiiatien paMU nt of iv d btii C) 

rit^htb of ci editor 41 

presumption where none made by debt r fO 
arrangcmSnt fresh cause of action arising from effect of > 
arrears interest of period of lim tation for recovery of J7 
rent of meaning of 99 

payment after twelve years as affecting rcvei loner 1*^"^ 
period of limitation for rccoveiv of 9/ 
a tumpstt when action for account to be ticat d as action of 61 
a V ard action for debt upon an 38 

compensation time fnra which statute runs 49 
bailee action for recovery of goods from when statute bt^^iris to run 
60 61 

banker and customer application of statute to relation of li G 
bankruptcy balance sheet in as an acl nowlcdgment 93 

effect of proceedings in on rights of parties 191 
where time has commenced to run T 1 
payment made under no promise inferred from ^0 
revival of dftbt by payment on eve of 0 
base fee when time begins to run m respect 6f a lob 
bcncfict usiiipation of presentation to a right of patron on 1 a 
bt 3 ond the seas meaning of 66 

bill of exchange aiSceptance in blank of application of statute as to 44 

of as sufficient part payment 70 71 
payment at fixed time when statute inns os to 44 
review when leave to bring action in nature of refu ed 19*^ 
bond when time runs in respect of breach of condition of 77 
breach of contract time not extended by non disco^trv of breach 43 
when cause of action accrues for 12 43 
burden of [froof as to when cause of action arose on whom lying 184 
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LIMITATION OF ACTIOl^S— continued 

cash at bank cflect of statute os to rccov^ery of 47 
cause of action accrual of as beginning of running of time 42 77 
arising abroad uhen statute affects %6 
death of person to wi\om ac luing effect of 63 
statutes bar the right not th^ 182 183 
when accruing o3 

cannot accrue 53 
suspended 55 

eestui qve trust as agent of tiustee for purpose of feceiving pigment 72 /3 
barring f)f tiusUe by lapse of tim( effect on HS 139 
not to be dc med a tenant at will 1 a 
remedies of 165 

remedy of as against ticspasscrs 1 9 

rights of against piichiser for value with notice 140 141 
\ oluntcer 1 10 

when time “begins to run ag iinst ICS 

title acpiired by posse sion b\ IT 

eesfuts quo trust application ot lieal I ropertv I imitation Act 1831 to 
1‘>G 

change of parties rights not affected by 191 19^ 

rharging Older right of solicitor to when ban 1 42 

chanties when affected by Statutes of I imitation 1 & 

' rights in tl pect of preserved fiom lai sc of time 14 

chanty possession of land of by tic pa er when time luiis in case of 
14 *^ 

tru t es lease by right of peisons to upset when barred 14 
143 

cheque non prejbcntation within reT-oniblc time effect of 4 
when at tion will lie in re pect ot dishonoured 45 
Church propel ty limitations applicable l'» 105 

Civil Procedure Act 1833 effect of disabibty on application of 78 9 

oo contractor absence abroad of effect of 67 
payment by effect of 73 

on account by effect of 61 C2 
CO contractors liabilities of tnier s /4 

when stalute bcv^ins to run at> btluion 46 4 
CO debtor absence abroad of effect of 5t 
payment b> effect of 73 
CO debtors effect of statute as between 46 47 
liabilities of tnt r 4 

company diicctor action against statute applicable to 39 
comj^ensation award time from which statute luns in re pect tf 41 
coniiml ion of law payment by eff ct of 9a 
conelitional promise when a sufficient acknowledgement 64 6^ 
censtiuctive tiust opeiation of statute affc-cted b\ I6l 

time not prevented fiom running by 112 
oontinuing breach when cause of action an c in re j) t of 8 
injury when time begins to run in respect l<b 
contract breach of when cause of action accrues for 4> 41 

contingent when cause of action arises in rcbpoct of 43 
indemnity of when right of actim accrues on 4 

ro&eisaioii of action for on ground of misreprebental ion effect of 
statute on 50 

oontribut on light of ^evi ees to when accruing 88 
convict effect of statute where cause of action accrues to 63 
CO owner receipt of entire rent by application of statute to 130 131 
coparceners disability as affecting 314 

oc plaintiff disability of when not affecting operation of statute 57 
copyhold fine recoveiy of time from which statute runs 38 48 
copyholds possessory Utle in interest acquired by 167 

seizure quoisque of by lord of the manqjr effect of 113 
costs right of truste(« to indemmty as to 42 
OD sureties effect of statute as between 46 47 
counterclaim application of the Act of 1623 to 39 

proof req iired of plaintiff when defence a plea of 184 
covenant action on in an indenture of demise period of himiation in respect 
of 97 98 

mortgage deed in period of limitation of action on* 88 
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LIMITATION OF ACTIONS— oonf «?»«««* 

CO nant lor title caui»e of action m respect of breach of when arising 7ft 
when tiir^ runs on breach of /7 
coverture when a di ability as regards claim to land or rent 133 
credit sale of goodt* on time frewn which right of action accrues 48 
creditor suietj and whA statute begins to run as between 40 
Crown effect of piesentation where right forfeited to the 151 

limitation to claim to manor or real piopcrty by 150 16C 

period witl^n which rents aie secured tc the IbO 

po session against the effect of ICl 

pro editions limitation as affecting 17o 

rtvoision to when not barred 12 IbO 

right or title of when accruing to demi od prcjiertv IflO 
when Act of lb23 applicable to proceedings L\ or iiii t the 41 

date written acknowledgment of how may be prmed oJ bO 
day of grace < ffect of on running of statute 4o 
death per on to whom cause of action aecruirit, of effect of 53 

plaintiff oi dt^fendant of right of icpit tiitatiic^ to fi€sb action S 
11 lit of action where disability continues until f 
rightful owmr of when claim to lard oi ren aceints on 114 
time n( t affected by where running before 51 
debt acknowledgment effect of only applicable tP <^0 

action of peiiod of limitation lor « 

how taken out of the operation of the statute 53 t)9 

mention of amount of not neccs‘=!aiv to sufficient acl nowledgment 65 

payment b> in hilmciik when tinit luns as t> 43 41 

intere t on wheie eecnritnrs held effect of 0/ 69 

fiimple contract recovery of when charged on land period of limitation 
affecting S4 

statute baricd direction to pay effect of 1( S 
debtor wht n can e of acti n cannot accrue againist 53 
debU assignment of iiicluson oi: debt barred at date of effect of ICS 
proyision by testatci for paym nt of another s c (ti t of 1( > 
trust f )r pigment of when eieditor not affected by sfcalute H 168 
deceased persons entins ly of pivineiiU made a Inn i n as evibnee I 
deceit action of time fi Dm which n ht to bring aceriies 19 
deed of arran ement effect of on operation of statute 5 
defence promise nit ii pJ ad the statute as reply to 18/ 
when statute mu t be pleaded as i 18) 
defendant retern fioiii abroad effect on applieiticn of statute 56 
leposit account lecovery of money on wlic ii time run as to 4/ 
detinue actien of time from which statute run in respect of 51 
detastamt action against executor for statute applieible to 40 
devisi subject to gift over when statute applicable to 1^1 
devisee payment by when not bin ling person il representative 74 75 
devi ecs ri ht of to contiibution when accruing bb 
directors company as trustees 157 

statute applicable to aelim against 39 
disabilities no provi ion for where enactments piovide special periods 182 
disability as affecting the applic ition of the Real Propcity Ijimilition Act^ 
1874 91 9 

CO paiceners as afficted by 134 

rnvti ture as a as regards Limn to land or rent 133 
effect of ackiKwledgment given to person under 13o 

to or by parson under as to specialty 
debt 81 83 

when either party is under 61 
mortgagor osihis heirs of mortgagee not affected by loO 
plaintiff of effect on application of stitute 78 /9 
provision as to no effect on right of paity to sue 58 
right of persons under as to claim in respect of rent or land 133 
second when time runs as from 67 
subsequent running of time not affected by 131 
successive effect of statute on 134 

running of statute as to 134 
title to estate tail as affecting 137 
discontinuance possession of nature of before statute operates 111 

time from which statute runs as to 110 
receipt of rent of the what constitutes 114 
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LIMITATIOISI OF ACTION S—conitnued 

dishonoured bill cause of action on when arising 44 45 
dii»posscsbaon extinguishment of title by 155 • 

nature and effect of title acquired by 155 166 
owner of subsoil of ^hen statute runs as to 11 113 

rightful owner of true test as to» 110 111 
time from which st'itute runs in case of 110 
dower action by widow to obtain assignment of nature of 107 
arrears reco\erable in respect of 103 
drawing account recovery ^f njoiie 5 on when time runs as to 17 
Duke of C rnwall limitations affecting rights of 161 
Lc lesiastiial Commi sioners when barred as to vested estates 153 
<.]ic(ment proceedings in by niortejigcc against mirtga^or ri_hth as to interest 
102 

eleeinosyifary corporation sole period of limitation affecting K2 

* when tune runis I' ^ ^ ^ 

Employers I I'lbilify Act 1880 1 mitation of action under Isl 
entry ri^ht of not preserved ly continual claim 130 
under void len c i^ffect of 113 

when statute runs as to 1*^3 1 t 
equitable acnons teener il applicati m of statutes tc 1^0 l<0 
clum when ^hc Vet of 16^3 applies tc 40 
^ eicctracnt 1 mit ition of action in re p c of 1/1 
relief laches as a bar to 1 4 

Tights to realty limit i^ion fir proceedinj^s affecting 137 138 

equity of icdemption settlement of when persona under barred as a-.aiast 
mortga^jce 149 

prccc/ain s in period of limitation applicable to lOo 
estate tad wlicu st itute b*a8 no applicition to 13/ 
c\i Icncc ackn jwled^^mc ut of title of what is admi sible a 132 
executor acknowledgment by effect of 61 

not affected bj dissent of co executor C3 
action founded on d i xttaitt by statute aprlical lc to 40 
di abilil.\ of effect of wheic deceased under disabiht\ CS 
IcL^atit rights of not affcitcd by statute 91 
f ivmrnts by effect ef as a a n t le^ itccs 74 

of a d ctased co contractor cffci t of i 

picas bv Ibf 

when nrt a trustee 16 

time runs again t an 53 12'^ 

executors acknowledgment by one of several effect of 63 

two effect of 104 

extent to which action will lie against for wrong Mone by de 
ceased < 

express trust effect of in preventing running of time 101 

legacy secured by effect on the statute S'' 86 
Jijiiitation in respect of money charged on land not affected 
by 83 

when lapre of time unimportant in ca e of 141 14*^ 

where poisons claim under lo9 
140 

factor accornting by application of statute to 47 
fal*5e impiisonnient effect of statute in action for 61 
hatal Accidents Act 3846 limitation in respect of claim under 181 
fine copyhold reco\er 3 ^of time from which statute runs 48 
foreclo ure action amount of arrears of inteie^t recoverable in 101 
right to when barred 138 
order effect of 147 

foreign judgment application of the Act of 16*^3 to action on 39 
forfeiture extent of arrears of rent payable by les&ee to obtain relief against^ 
100 

when right accrues m case of 121 
fraud action in respect of lime from which right to accrues 4^ 
concealed effect of or running of statute 143 
diligence must be used in discovery of 144 

equitable relief against no limitation of time in respect of 172 
nature of to be within the statu toiy provision 143 144 
^arty sued must be privy to 144 

pica of concealinent as a good reply 187 • 
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r IMITATION OP ACTIONS— doniwiwed 

fraud riglitB of horid, -fide purchaser for value not affected by 111 

taking of mkierals by statute no effect on action in re pcct of 19 
trustee not protected in case of 163 

when statute not prevented from running on account of 141 
when time runs from the discovery of 1 2 
fiaudulcnt misrepresentation action for rescission of contract on ground of^ 
effect of statute on 50 
guardian liability 4 k> account IG > 166 

guardians of the poor action against as to iMnitation m respect of 180 
Goldsmiths Company limitation of proceedings bj officer of 77 170 
head rent payment of by sub tenant effect of 1*^7 
heir payment by when not binding personal repre cntative ^4 
heriots as to application of Statutes of liimitation to 108 
highway recovery of expense of repairing damage caused by ffitavy weight, 
limitation in respect of 180 181 

husband and wife limitation of land to survivor of effect of 1 0 
not CO eontractors as to ante nuptial debt i3 
indemnity contract of when right of action accrues on 45 

Land Tia.nsfei Vet 18J7 under statute ap| licable to action on 

40 

fvhen action arisob m lespcct o 
4C • 

indorsement of d icument subject to the Civil Procedure Act 1833 effect 
of 80 81 

promissory note or bill of exchange when an acknowlcdg 
ment / 1 

infancy effect of where claim m respect of money charged on or pa 3 abl© 
out of land 91 

possession dunii^, inoperatnn of statute 135 
infant rights of not affected by si itute Tf 

when binding acknowledgment may be made by 6 
informer limitation of penal pio eedir gs when broUt,ht by an 17 
innl eeper extent of liability of personal lepresentatives of for deceased a 
n ence 76 

instalinentb debt payable bj when time bt^ins to run as to J 44 
111 urauee maiiiie action in respect of when statute applies 4 j 46 
interest ariearb of pen 1 cl limitation for recovery of 9< 

recoveiable m ejectment proceedings by mortgagee 102 
foreclosure action 101 
redemption action 101 102 
on judt,iiiciit del ts 100 

where due under jiidt^ment hen or le^mcy 

99 

money charged on a rcoersion in land, 

100 

no coA^enaut ju mortga^^e 101 
avoidance of statute by payment of 67 

by and to whom payable to pr erv mortgagees rights 116 
rhirgcd on land statutes applicable to iccovery of 98 
du( uider covenant in a moitgagc deed period of limitation as 
to 98 

judgment for promise to pay principal not inf ei red from 67 
p ijment of as affecting mortgagee s rit^hls against third parti s 118 
right of moi tg igee 146 147 
principal as acknowledgment in respect of 68 
qu^tion arising on 69 
right of mortgagee on sale as to 102 

intctotatc recovery of share of perbonal estate of limitation of action in 
respect of 8b 8< 

invalid conveyance non enrolment for when statute runs in favour of pur- 
chaser under 

joint liability n^ht of action against individuals on a 187 

obligors acknowledgment by one of several effect of 81 
part payment by effect of 81 
ownership effect of presentation adverse to a party m, 154 
possession inteiest of persons obtaining title by 157 
tenant possession by one of more than shaie effect of 130 
judgment action to enforce time within which to be brought 77 
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MMTTATION OF ACTIONS— oontinMed 

judgment debt arrears of interest on amount recoverable 100 
right to receive when arising 89 • 
post obit bond on when tin;^e begins to run against 89 
recovery of money secured on perigd of limitation affecting 8^) 
justices recovery of civil debt before limitation affecting 181 
laches refusal of equitable relief on account of 174 

land action to recover money charged on time within which must be 
brought 77 82 

annuity charged on^ when statute affects 141 
claim to when accruing on death of rightful owner 111 
payment of rent to person acting for true owner no dispossession by 
ratification 115 

period of limitation for recovery of 104 

plea of plaintiff in action for recoveiy of 183 184 

proceedings to recove# limitation as to 83 

recovery of simple contract debt charged on period of limitaiion 
affecting 84 

sub divided when subject to a rentcharge effect of non piyment as 
to part 114 

tax recovery of yearly sums by lessee who has redeemed the limitation 
applicable &4 

* when time begins to run in re pcct of monoj charged upon or payable 
out of 87 

land what is included in term under the Real Piopcrty Liimtation Acts 
106 

Land Transfer Act 1897 action on indemnity under statute applicable to 40 

cause of action on indemnity under when arising 46 
Lands Clauses Consolidation Act 1846 application of statute to land taken 
under 111 112 

lease charity trustees bj when right of persons to upset is barred 142 143 
non payment of rent under running of time os to 12^ 
writing in non payment of rent under title of landlord unaffected by 
127 

leaseholds liability attaching to possessory title in lo6 
legacy action to recover time within which must be brought 86 
express trust to secure effect on statute 8{ 86 

when time begins to run in respect of 8*^ 
legatee executor right of not affected by statute 91 
lessee right to adjoining plot as trespa ser 
libel action for when must be brought 38 

lien enforcement of after debt barred 42 ^ 

vendoi s in respect of land limitation affecting 84 

when right accrues in rc«.pect if pur base money secured 
by 87 

light obstruction of deceaseds extent to which peisonal rcjircsentativcs 
may claim 75 

Limitation Act 1623 actions not within the 40 
application of 38 39 

limited interest claim to effect on whole estate 1^8 
own r effect of payment by 96 
local \cts as to period of limitation under 177 178 
lunatic a^^knowledgment by payment into court as 93 

action against^ when statute will run m respect of 171 172 
lights of not affected by statute 66 

milicious prosecution when cause of action accrues in respect of B1 2 
manflamus Statutes of Limitation not applicable to action fir 41 
marine insurance action in respect of when statute applies 45 46 
married woman discontinuance of possession by and her husband effect on 
statute 120 

payment by effect on her separate property 72 
when coverture a disabihty as regards land or rent 133 
aierger particulai estate in the reversion of the effect on lemaiiiderman 
118 

mesne profits amount of ariears recoverable in action for trespass 51 
minerals fraudulent working of statute no effect on action m respect of 49 
mistake limitation of action in respect of 173 

recovery of money paid by time from which cause o| action accrues 
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LIMITATION OF ACTIONS— 

money charged upon land how to be read 100 
money lent applicafton of statute where time for repayment specified 4S 
mortgage debt acknowledgment gf when of no effect 80 

persons wl:i^ may make effective payment in respect of 94 95 
deed action on covenant m limitation in resptct of 83 
effect of when in form of truest for sale 160 
limitation in respect of money secuicd on 82 

personalty of no limitation in equity in actions in respect of 173 
when within the Real Property Xintntation Act 1874 100 

mortgagee date from which time runs against 14 j 146 

payment of interest as affecting rights of 146 147 
possession by first effect on time as against second morfgagee 149 
interest allowed to an accounting 102 
when right of moi|gator to redeem is barred 149 
puisne arrears of interest recoverable by where prior meum 
brancer has been in possession 102 103 
purchase of life estate m equity of redemption by effect on re 
mainderman 160 

rcc ipt of rent by while in possession effect of 94 
for twelve years by effect of 113 
ritjht of against thud paity in possessiod 148 ^ 

entry of when birred 146 
on sale of mortgaged property 102 
treatment of property in possession of where mortgagor barred 
loO 

when a tru tee for surplus arising from sale 165 
mortgat^or dcaability of ns not affecting, rights of mortgagee 160 
not to be deemed a tenant at will 12 j 

p i> ment off by effect on running of time as against third party 
148 149 

puisne incumbrancer when not affected by acknowledgment of 
104 

surety for rights of where mortgagees remedy against m rt 
gagor barred 83 84 

title of not revived by subsequent acknowledgment 160 161 
when deemed tenant at will to mortgagee 14/ 
ncghgcnce action in respect of time from which right of accrues 51 

inr keeper of extent to which action will lie again t his jct 
sonal representatives 76 

negotiable instrument effect when taken in payment of debt 56 
negotiatiqps statutory periods not prevented from running bv 18*^ 

Workmens Compensation Act 1897 under effect of 18*^ 
next of km administrator and when time runs as between 91 

claim for general administration by periods within which action 
to be brought 87 

non acceptance dishonour by when time begins to run as to 45 
occupation what will amount to permissive 1^5 
occupier admission bv as to nature of tenanev effect of 323 
parol evidence admissibility of to prove acknowled^^^ment 93 

where no date to written acknow ledgmt nt 
u9 60 

part payment acknowledgment by under Civil Procidure Act 1833 wlun 
sufficient 79 80 

administzator by to a next of kin effect of 9o 
avoidance of statute by 67 
compulsion of law by effect of 95 

effect of on application of Beal Property Limitahin Act IS 1 

payment by one of two mortgagors as 94 
how may be made 70 71 
joint obligors by effect of 81 
nature of from what inferred 68 

out of rents of one security where several for one debt, 
effect of 96 

parol acknowledgment of admissibility m evidence 71 

proof of 185 186 

stranger to no effect on statute^ 73 

whm effective, 94 
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MMITATION OF ACTIONS— eoniinuea 

particular estate and reversion application of statute ^when vested in same 
person 121 

barring of when in pocsession effect of 120 
effect of owner being out of pcsbcssion 117 
merger of in the re>er9ion effect on remainderman 118 
right on dt termin ition of 117 
partition action for when right baired 138 
paitner fraud by statute cannot be set up in respect of 60 
partners when statute not Applicable as between 47 
partnership account action for when time runs in respect of 171 

debt acknowledgment by one partner as to effect of b2 

presumption where payment made b\ one partner *4 
paving expenses charge m rt^spect of period of limitation aflectini, 84 
payment appropriation of rig!}t of creditor as to 41 42 
into court effect when less than claim 70 
on account by co contractor effect of 61 62 
to the use applic ition of statute in respect of 47 
pecuniary legatee effect of statute on claims by 90 
penal proceedmgs when time begins to run in respect of 175 
statutes limitation of proceedings under 1/4 176 
permissive occupation what will amount to 12 1 
person definition of m Real Property Limitation Act 1833 100 

personal estate intestate s period cf limitation of action to rccov r 86 87 

representatives alternative remedy against where deceased sold thf 
bubtect of a tort 75 

effect of statute on fresh proceedings by or against 55 
extent of light of action in for obstruction of de 
ceased s light 76 

to which action will lie against for in 3 ury 
done by dt ceased 76 

when action of tort in respect of deceased may be 
brouorht b’v 75 

personalty trust of for payment of debts statute not affected by 168 
plaintiff dibability of effect on application of stxtute 78 79 
plea of in action for recovery of land 183 184 
proceedings on behalf of and others extent of benefit 190 
Police Property Act 1897 claim in respect of property dehxered up uader 
wh n to be made 181 182 

posbcbsjon assurance by tenant in tail m when statute affects 136 
discontinuance of nature of before statute operates 111 
mfant on behalf of 136 * 

one 3 omt tenant by of more than his share effect of 130 
owner by of undivided share of the whole effect on remaining 
owii^r 330 

through occupier effect of 126 
relative of person entitled as heir bv how considered 131 
successive trespassers by owner a right barred 168 
uri Icr tenant in tail s assurance when taking effect 136 
what constitutes 133 

wrongful claimant, by during term effect on reversioner s title 
1^8 129 

posf obit bond judgment on when time runs in respect of 89 
prebuiuption as to payment of interest 96 
^ where no appropriation made by debtor 69 

prmeipal debtor payment by as affecting surety 96 

and surety when time begins to* run in favour of respeo 
tiJMelr 77 78 

surety and when time runs as between 46 
proceedings behalf of plaintiff and others on extent of benefit 190 
promise not to plead statute effect of 65 

to pay conditional when a sufficient acknowledgment, 64^ 65 
effect of on operation of statute 68 59 
only applicable to debt 60 
implied: when supported 68 
necessity for writing 69 
when cense of action arises in respect of 43 
promissory note when statute runs as to 44 * 

pafa^ic authoiity, peiaon acting under when entitled to benefit of statute 180 
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LIMITATION OF AC TIONB—Hontanied 

purcbaaex £oi val|}e fraud no effect on right of bond jide 14 1 

with notice rights of cestut qve tru)>t aeainst 110 ill 
invalid conveyance fer non enrolment under where statute runs iu 
favour of 1C4 

quit rents as being within the definition of rent 108 109 

right of action to recover when deemed to accrue 134 
ratification no diyiosscssion of true owner of land by 11 > 

Real Property Lmiitation Act 1874 disability as affecting the application 
of 91 

realty linUxtions of proceedings in equity affecting 13/ 138 

receiver a })j ointment of effect on rights of parlicb 391 

in lunac\ paymciit bj to guirdians of uiuo i effect of 72 
lind m pObSe sion of pendente litc cffict on nghtb of tiangcr 1 >9 
jiiortgigpd piopexty of effect o:^ pa> ment b\ on gc debt * 

pajmont of rent by to mortgagee effect of 91 
receivers ab tru tees 16/ 

redemption action for arrears of interest recoverable u 301 102 

when mortgagoi barred as again&t mortgagee in pju cs ion 
149 

effect of provision for extension of time for 149 150 
registered land how adverse title acquired m tf ^ect of lo9 
reliefs not within the Real Iiopeity I imitati n V t 18-1-5 lOS* 
remainder absur'inee by tenant m tail in when affcf ted by statiiLe 136 
e3state in when right accrueb in respect of 116 
limitation affe^cting the Crown in respect of a 160 
nature of right of on convey mce by tenant in tail 11 J 10 
remain J rman an ears of rent recoverable by fiom moitgagce in pus cs i jn 
cf tenant for life 99 100 
cl i m under tenant m tail by when tarred 1 1 
nifiger of p ixticular estate in reversion as affecting 118 
right of a successive 118 

settlement bj when of no eff ct against st itute 118 
when right accrues to in respect ot mtercbt unp iid by tenant 
for life 88 

rcmccly Act of 16^2 bars the not the right 11 
renewal arrears payable by lessee when entitlrd to 100 
rent arrears of period of limiUation for recovc rj of 97 

claim to when accruing on death of rightful rwn r 114 
discontinuance of receipt of when statute run in respect cf 113 111 
limitation in respect of money charge! or pavable out of 
meaning of 99 

non payment under a lease, running of time as to 12*^ 
payment by tenant at will effect of 123 

sub tenant in occupation to superioi landlord effect of 1*^9 
to wrongful claimant as affeetin^ ri^^htful owner 128 
receipt of as against tenant or le-see effect of 113 

by agent on behalf of heir when statute not applic ablr to 115 
CO owner of the ent rc application of statute to 130 13 
mcrlgagee while in pos r ion effect of 94 
(recoverable by remainderman from mortgagee in po session of tenant for 
life extent of 99 100 

recoveiy of arrears of under a covenant period of lim tation applic iblo 
te 7/ 

as an inheritance period of limit =vtion affecting / 
due under covenant lu indentuie of demise penod of limita 
t^n affecting 84 

where secured by a specialty statutes applieille to 97 
98 

services when within the definition of rent 109 
when not jieemed answered to the Grown 160 
rent uhat is included in term under the Rual Property T imitation Acts 
107 108 

rentcharge, non payment of part where land subdivided effeet of 114 
payment of interest on mortgage of effect of 11/ 
recovery of period of limitation affecting 77 

where secured by covenant, statutes applicable to 
, 9S 99 

rents period for which secured to the Grown 160 
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tlMITATIOK OF ACTIONS— Mnttnuer 
representative character pleas m 186 

reaidnary legatee, effect of existence of annuity on rights of 90 
time from which statute will run against b9 90 
reversion, and particular estate effect of statute on when vesting in same 
person 121 

estate in when right accrues as to 116 
limitation affecting the Crown in respect of ^ 12/ 160 
renewal of lease as affecting 119 
reversionary legatee effect 6f statute on claims by 90 91 
reversioner nature of claim to affect rights of 1^9 

payment to wrongful claimant as affecting 1*^8 
right of where land held under lease 1^1 1 ^2 

settlement b> when of no effect against statu c 118 
when barred 11 J 

right of entry lapse of time as only means of barring 104: 105 
sale mortgagee by rights as to arrears of interest 10^ 

of goods on credit time from which right of action accrues 48 
seamen claim against property of deceased limitation m rrspect of 181 
securitieb payment out of iruts ot one where s veral for one debt effect of 96 
security enforcement of after debt barred 42 
service of writ when out of the juiisdiction 188 
set off ipplicatiDn of the Act of 16^3 to 89 

proof required of plaintiff when defence a plea of 184 
settlement new ri^ht not raised by putting estate into 117 

remamderman or reversioner by when not affcfting statute 118 
shares transferor of when time runs in respect of liability of 78 
simple contract action arising out of period of hmitafion for 3/ 
application of the Act of 16*^3 to actions for 89 
debt recovery of when chaXe^cd on land period of hmita 

tion affecting 84 
statutes affecting 
97 

slander action for p nods of limitation in respect of 38 

solicitor and client c iaim for account between wht n statute nob applicable 
166 

claim against when Act of 1623 no bar to 42 

costs of right of action for when time htj^in's to run 48 

underbaking to pay on taxation effect of taxation 96 
delivery of bill by running of time not affected bv 48 
payment off of client a mortgage debt and re ccipt of rents by how 
treated 160 c 

right to charging order on property recovered when barred 4"^ 
specialty debt absence abroad of person liable in respect of effect of 8-^ 

effect of acknowledgment to or bj person under disability in 
respect of 81 82 

period of limitation for action in respect of 76 
specialty meaning of /6 

spiritual corporation sole period of limitation affecting 1 

when time runs against, 152 
courts period of limitation for proceedings in 105 
statement of account insufficient acknowledgment by unsigned 66 

request for when a sufficient acknowledgment 64 66 
stamp duty acknowledgmfnt not an agiecmeot subject to 60 
Btlitute omission to plead effect of 187 

promise not to plead when action will lie in re pect of 66 
when must be pleaded 183 « 

statute barred debt enforcement of hen in respect of 41 4^ 

payment by tenant for life no revival against remainder 
man 96 

right of creditor to appropriate to jtl 
Statutes of Limitation, construction of 37 
nature of 36 37 

none applicable to action for mandamus 41 
special aotioKUi under application of Uie Act of lb23 to 39 
statutory authority act done under when within the statute 179 

period of limitation m respect of acts done under 176 177 
stranger part payment to of no effect 73 , 

anbsoti dispossession of owner of when statute runs as to 112 llS 
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LIMITATICN or ACTIONS— oontinued 
sub tenant admissiifti by effect of 127 

payment of head rent by effect of 1^7 

re^ by to superior landlord effect of 129 
summary proceedings limitation in respect of 176 
surety creditor and when statute begins to run as letween 46 

mortgagor for rights of where mortgagees remedy barred against 
moi tgagor* SS 84 

payment by as affectmg principal deUtf r 9 d 
principal and when statute will run as between 46 

debtor and when time runs in fiyour of respeetivcly 77 
78 

taxation iindci taking to pay solicitors costs on effect when taxed 60 
admis ion by occupier of nature and effect of 
iL will running of time as to when dctei mined 1^4 
tenant at will acknowledgment by payment of rent a affc ting 1*^3 
agreement to pay rent b> effect of 123 
mortgagor not to be deemed a 12 

resumption of pos ession by dispossessed when time runs in 
favour of 1*^4 

light to lease with how far landlcnrd affected by statute 12^ 
tjme from which right of accrues 123 % 

when mortgagor deemed to be of moilgagoe 147 
for life action for wa te against when time begins to run in respect 
of 61 

and remainderman conveyance by how running of time 
affected b’v 118 119 
not the la t person entitled 118 
ouster of by succe ding ten int effect of 120 121 
part piymeut effect on devi ec in remainder 81 
power of appointment of vhen not affected by statute 121 
rights of on paying off charge on the estate 1 0 
when action may bo brought for waste committed by 63 
in tail assurance by in possession when affected by statute 136 

remainder when affected by the statute 136 
conveyance by nature of right of rem iinderman on 119 120 
right of per ons claiming under when barred 136 
thirty car when period of Limitation extends to lOo 133 134 
tim« accruxl of cause of action as beginning of running of 42 
no bi oak where commencing to run 64 
w4icn beginning to run 77 

in re poet of claims to money charged or payxibLe 
out of land 87 

title acknowledgment of time from which taking effect 131 
covenant for cause of action for breach of when arising 78 
deeds action for recovery of po*? ossion of when tim runs 60 
proceedings to recover when barred 137 138 
extinguishment of by barring of right of entry 106 
dispossession 1 56 

nature and effect of acquired by dispossession of owner 156 150 

of when acquircKi again*=it the Crown 160 
possessory quantity of estate acquired by 166 
subsequent acknowledgment as not defeatu^ statutory 131 
sufficient acknowledgment of what will be IG*’ 133 
time within which can be enforced 105 
traveise plea of statute of nature of 184 IS*:) 
trespass action for time "from which right to bring accrues 61 

person to the period of limitation for action in respect of 38 
trespasser abandonment of possession by effect of 17 1j8 
pofise^ion by when rightful owner barred by 1^9 

of charity land by when times runs m case of 142 
remedy of cestuts que trust as against 139 
Tights of while a lessee 158 

trespassers possession by successive title acsquircd by 1 j 7 
successive owner s right barred by 158 
trover action for time from which statute runs in respect of 60 
trust account when statute no application to 170 

constructive time not prevented froib running by 142 
effect of on application of statute, 103 
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LIMITATION OF ACTIONS— ooniinnad 

trast express limitatioD in respect ot money charged ai| land not affected by 83 
when lapse of time unimportant in claims under 139» 140 
for sale mortgage in form of effect of 150 
nature of to prevent time running 164 t6o 
right to account where there is no how liinitcd 170 171 
trustee, acknowledgment by agt,nt of sufilLiency of 03 

effect of 62 

claims against, effect of Trustee Act 188S on 161 1G2 
effect where barred b> Hpse of time 138 ISD 
exclusion of by ce tut que trust 126 126 

money charged on lind in favour of when time runs as to 88 S9 
mortgaged propeitj vested m effect of non payment of mtercot 
147 

payment of interest t>y effect of IGl 

to eestut que trust as agent of i'* 
person nceivinfc, trust propeitv when a in It 7 
right of to an account loJ 

rights of indemnity of as to costs extent of 42 
when time dees not run in favour of Ifl 
Trustee Ac+ 1888 actions within the K ’ 16^ 
twelve 3 ear actions \^hich must be biou lit withm 109 110 
und r^fround occupalion of spac title acqiiiicd under the statute as to 112 
undivided sliare pos c sirn by owner of of the whole effect on remaiiimg 
owners 130 

univtr itics effect of pic cnlation when ri^ht forfeited to the 154 
unsound mind pers >ns of not aff< ete 1 by statute 66 
use xnd oceup ition aoti ti m rt pec t of statutes applicibk to 97 
vendor land of when right of action accincs to in respe t of unpaid pur 
ch u e monej 87 

viid 1 a.e entry under effect of 113 

wl tn slitute luns as to 124 

waste action against tenant for life m rcv-pect of when rit,hl accrues as to o3 
equitable when rijabt to action baricd in reaped of IIS 
legal when right of action m respect of barred 1 8 
time fiom which stilute runs in action for jl 
will acknowledgment in sufficiency of 92 93 
winding up proceedings per ons benefiting by 191 
wi r dmc when cause of action accrues in respec’t of 48 
\Ver men s Compensation A.ct 1897 limitation of action iin Icr 181 182 
writ amendment of when refused 188 189 

without leave 189 « 

issue of effect on cause of action 189 

as time of commencement of action 187 188 

loss of provision as to 188 
r n^wal of effect on running of statute 188 
willing necessity for on promise to pay o9 

wi on £ul claimant pa> ment of rent to a affecting rightful owner 1 8 

possession bj during term when time runs against the 
reversioner 1^8 129 
wrongful claiming meaning of 1-9 

yearly tenant payments by nature of to prevent statute running 1‘’7 128 
proof necessary as to payments by 127 
Tight of {vhen deemed to accrue 126 


LITFRARY AND SCIENTIFIC INSIITUTIONS * 
let, the statute referred to by expression 196 
alteration purposes of institution of how effected 202 203 
rules of certified procedure as to 207 208 
amalgamation institutions of how effected 202 203 
appeal refusal of exemption on who may 208 

registrars certificate on right of society 208 
right of members to where proposed alteration of purposes objected 
to 203 

where rate wrongfully made, 208 
apportionment, rent, of, effect on grantee 199 200 

where land conveyed for purposes of the Act subject 
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LITEBABT and SCIBNTIFIO INSTITUTIONS— coftfinwfwi 

arts fine. Act applicable to institutioDs founded to promote, 196 
bequests pictures Se works ot art of how vested when bequeathed to tb 
nation 214 

books deposit of published at British Museum piovision for 213 
borrowing powers, none implied in literary or scientilic institution 200 
trustees of of institution extent of 200 201 
British Museum acauisition and foundation of 210 211 

appointment of new tiuhtees of provision for ^11 
deposit of published books at proMsion foi «13 
exemption from jurisdiction ot ChoriLj Comim sioneis 213 
propel ty tax *^13 
librarian of appointment of 211 
nature and constitution of trustees of 210 ’ll 
powers of trustees of 211 ^12 
staff of how nominated 211 

buildings letting of effect on right to exemption from rate* 07 

nature of occupation of to exempt institution I'nrn i itcs ‘’0( ^0 
bye laws British Museum of power of trustees to make ’ll ’12 
power of governing body to mal e 202 
recovery of penalties imposed by 20^ 
certificate, alteration of certified rules of ho ^ obi^ned 207 *’08 

registrar of friendly societies of effect of ^ 

charges power of trustees of institution to borrow in respect of 200 201 
cbai liable mstitutions societies of the nature of 1J6 

purposes power of persons holding land for to convey for litciary 
or scientific purpose, 199 

Charity Commissioners British Museum exempt from jurisdiction of 213 
( ivil hingineers exemption of Institution of from corporation tax ^02 
commonable land gift of for literary or scientihc purpobcs effe t of 19/ 
198 

compulsory purchase power of trubtecs of National Gallery to acquire lands 
by 214 

conveyance, effect of execution on grantee 190 200 
equitable owner by how effected 3J8 
form to be followed 198 

copyholds grant of foi literaiy or scientific purposes efffct of 19S 
corporation tax exemption of Institution of Civil Engineers Iroin ’OJ 

societies from 208 *’09 

corporations applic ition of purchase money where purchase made from 200 
power of to convey lands for litciary or scientific purpose 199 
costs p<^er of trustees of institution to borrow in respect of 200 01 

Cottonian Library acquibition and preservation of 210 211 
death donor of within twelve months gift not affected by 19S 

duties remission of where gift for national scientific or historical 
interest 214 

director National Gallery of appointment of 213 
dissolution society of disposition of property on *’09 210 
procedure *’09 

rights of members to division on 206 
dividends rules to provide against where exemption claimed 206 
duplicates power of tiustees of Biitish Mubeum to dispose ol 212 
ecclesiastical corporation sole application of purchase money where sale by 
900 

purposes power of persons holding land for to convey for 
literary or scientific purpObCs 109 

embezzlement liability sof member of institution to prosecution for 202 
enrolment conveyanee for purposes of National Gallerj subject to 213 214 
equitable owner foim in which land may be conveyed by 198 
exchange articles at British Museum of power of tru tees 212 

of landy powers where land held for literary or scientific purpose 
200 

exemption effect of refusal of registrars certificate on right to 207 208 
rates of institutions in respect of, 204 
societies of, from corporation tax 208 909 
duty generally 209 

fine arts Act applicable in respect of property tax ’08 

• to institutions founded to promote, 198 

free library liability to rates 204 
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^LITERARY AND SCIEI^TIFIC INSTirUTIONS— 

friendly society regibtration of literary or scientidc society as 197 
funds purchase of pictures for control of 214 ^ 

geographical knowl^ge niture of society founded to promote 196 
gifts npt affected by death of donor within twelve months 198 

pictures and works of art of how vest^ when given to the nation 
214 

governing body institution of how constituted ^01 202 

power of to make byelaws 202 
Government grant nature ^f 200 

grantee effect of appoitionment and execution of conveyance on 199 900 
incorporated institutions name in which to sue and be sued ^13 
incor potation societies of when provided for 190 
mcrement value duty exemption of societies from 209 
infant conr-eyance of land by how effected 198 

institution meaning of in connecti )n with literary and scientific *^08 
transfer to local authoiity powers 203 
instruction of adults institutions promoting the Act regulating 196 
judgment against institi tion how enforced 204 

justices of the peace consent of to grant of land how given 199 
laud exchange of powers where held for a litcrar\ or scientific purpose 200 
extent of which may be held for puipose of a liteiary or scientifio 
^iQbtitution 197 

gift of waste or commonable for literary or scientific purposes effect 
of 197 198 

power of trustees of British Museum to acquire --11 21^ 

National Gallery to acquiic by compulsory pur 
chase 214 

provision for apportionment when subject to rent and conveyed for 
purposes of the Act 199 
puichased for National Gallery how conveyed 213 
reverter of when ceasing to be used for the purposes intended 201 
sale of where held in trust for literal v or scnntific purpose powers 200 
when conveyance may be made to 198 

Lands Clauses Consolidation Act 18 It/ application of purchase money wlien 
regulated by 200 

lease institution premises of power of trustees to make 200 

legal proceedings personal property of institution how described in 203 

librarian British Mu cum of appointment of 211 

residence of on society 6 buildin^^s no effect on right to exemption 
207 

libraries Act applicable to the foundation and maintenance of 196^ 
bbiar\ free liaLility to rates 204 

I itc iiy and Scientific Institutions Act 18/4 extent of apj heal ion of 197 

societies to which applicable 
190 197 

litriarv institution provisions for winding up unrcgi tered companies in 
applicable to *^10 

loan pjowtr of tiustccs of National Gallery to make of pictures and woiks 
of art 214 21a 

local authority power to transfer institution to 203 
lunatic conve ance by how effected 198 

management of institution constitution of governing body 201 202 
managers of institution persons mcluded m expression 203 
i^ember embezzlement b^ hability 202 
members rights and liabilities of 202 
municipal library liability to rates 204 

museums public Act regulating the foundation and maintenance of 197 
name by avhich institutions sue and are sued 203 204 
National Gallery constitution of governing body of 213 

power of trustees of British Museum to remove pictures to 
212 ^ 
to enlarge 213 

sale of surplus pictures power of trustees 214 
Portrait Gallery governing body 213 

power of trustees of British Museum to remove 
pictures to 212 

new trustees British Moseam provision for appointment of 211 
newspapers storage and Inspection of provision for 212 • 
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LITEBABT AITD SCIENTIFIC INSTIXUlIONS—flaMMntut^. 

occupation nature of to sustain claim for exemption from rates 206 207 
paintmgs gallenee of Act regulating the foundation and maintenance of 196 
197 

penalties recovery of when ixftposed by bye laws 202 

personalty vesting of in incorporated and non incorporated institutions 201 
pictures control of funds for purchase of 214 

gift of a bequest to the nation how vesting 214 
loan of 4 >ower of trustees as to 214 215 

power of trustees as to removal tp National Gallery and National 
Portrait Gallery 212 

sale of surplus power of trustees of National Gallery as to 214 
porter residence of on society s premises no effect on right to eifemption 207 
proceedings legal description of personal property of institution in 203 
profits application of aiising from exhibition of pictures lent* by trustees “^Ifi 
property discnption of personal in Iega> proceedings 203 
disposition of on dissolution of society ^09 210 
meaning of 208 

tax exemption of British Museum from 2 3 
societies in respect of 208 

public museums Act regulating the foundation and maintenance of 196 197 
publications provision for delivery of copy of to British Mu eum 213 
purchase money application of when regulate d by the Lands Clauses Con 

solidation Act 1846 200 

where sale by ecclesiastical corporation sole 
200 

vendors under disability 200 

persons to give discharge where purchase made from infant 
or lunatic 198 

quarter sessions society s right of appeal to 208 
rate wrongfully made right of appeal against 208 
rates exemption from effect of letting premises on right to 207 
m what cases 204 
liability of free library to 204 

power of trustees of institution to borrow for 200 201 
reading rooms Act applicable to the foundation and mamtenaiuc of 198 
Registrar of Friendly Societies effect of certificate of 0^ 
registration literary or scientific society of as friendly 80 ciet\ 197 
removal of collection powers of trustees as to portions of 
reversion where land ccosbs to be used for purpose intended dl 
duty exemption of societies from 209 
Royal Charter when societies first mcorpoxated by IJi 
^Geographical Society object and nature of 196 
Society of London purpose for which founded IJC 
when incorporated 196 
rules registration of procedure 207 

society of provision ao^ainst distribution of fur ds in 206 
submission of to Registrar of inendly Societies 207 
sale surplus fixtures of power of trustees of National Galhry os to ‘^14 
of land powers when held for literary or scientific puipo^t *’00 
science reference as to meaning of 196 
what teim includes 206 

Scientific Societies \ct 1843 exemption of institutions from rates under 204 
staff British Museum of nomination of 211 

stomp duty none on conveyance of lands for pflrpose of National Gallery 13 
Tate Gallery as a branch of the National Gallery 213 
taxes power of trustees of institution to borrow for 200 201 
tenant for life grant by for literary or scientific institution consent ncces-^ 
sary 197 

trustees application of purchase money where purcliase made from 200 
borrowing powers of on security of institution extent of 200 
Bn tishp Museum of nature and constitution of 210 211 
powers of 211 212 
National Gallery of how constituted 213 
new of British Museum provision for appointment of 211 
powers of to lease part of institution premises 200 
lend pictures or works of art 214 1^ 

when convevance may be made to 198 
nndevetoped land duty exemption of societies from 209 
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LITBBABV and SCirNTIFIC INSTITLIIONS— oo?i^»n«e«l 

uniDcorporated in titutions name in v^hich to sue and be sued 203 201 
vendor application of purchase money by when an eccl^iastxcal corporation 
sole 200 

voluntary contributions amount of necessary to ei*itle institution to cxemp 

tion from rates 206 
when institution supported by 206 

waste land «pft of for literary or scientific pui poses effect of 207 208 
works of ait gift or bequest of to the nation how vesting 214 
loin rf power of trustees as to 214 215 


LOAN SOCIETIES 

accounts annual abstract of provisions for *^21 

liability of society to pciialt> for non delivery of '**’1 
Act the statute referred to as 217 218 
action power of trustees to bring or deft n I *^19 
advances piohibition against receipt of sums before making 23 
alteration rules of pioceduro to effect 20 
amendment rules of registration of 219 
application loan for fees on 
ballot illegality of making l^ans by 223 

liamlity of society on granting loans b\ ‘^'’3 
bond construction of where given to socicU o 
exenij^tion of from stamp duty 219 
officer B right of trustees to sue on ‘’Iff 
book rules of right of inspection of *’20 
borrower inquirns as to character of provision for 

liability for co te when proceedings taken for recovery of loan 
224 

payments by before advance pTohibited 223 

pr )\ijsion for enti> in pa s bork ‘>21 
Centra^ Office reoistration of rules in *’19 
certificate as to ruleh when registiar giants 219 
charges payments covering all ^2*^ 

county court proe ediUj^s for recovery may be taken m 223 
death debenture holder of payment on ^21 
debentures exemption of fiom stamp duty 2’’ 
issue of right of societies as to 221 
property upon which charged *’^1 
when trustee or officer liable m r spcct of *’21 
deceased borrower ri^ht of society to proceed against ptrsonal rewes&nta 
tive of 2 6 

discount power of trustees to take on making loan 3 
dibtrt ss enf rccmint of order for pa>m nt by > 
enrolment of rules effect of 219 

proMsion for 219 
evidence rules as 2^0 
exemptions stamp duty from ‘’22 

fees preliminary power of tru tees to require on application for lian 222 
fines provision prohibiting for irregular payment of instalments ’23 
formation loan society of procedure 218 
friends of labour object of societies of 218 
gambling device illegality of loans made bv 223 
ille^l loans when made by ballot 223 

inquiries character of borrower as to duty of trustees as to 22*^ 
time within which to be made 222 «, 

iiLblalments amount of how regulated 223 **24 

prohibition of fines on irregular payment of ’23 
repayment of loan by rules may provide for 223 
interest rate of bow regulated 223 224 
Loan Societies Act 1840 purposes of 218 
loan Miiety formation of 218 

nature and object of business of 217 218 
loajQs discount on^ power of trustees to take 223 

documents given in acknowledgment of, exemption from stamp duty 

extent of amonnt of to one person 222 

•otes given in ia»pea« of when h^lo to stamp duty 222 “ 
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LOAN SOOlLlILb — continued 

moinbor uo set of deposit ag'aiust anm due under bond la action \ v oflicial 
liquidator 2'^G 

new trubtees vesting of socicifies prop rly in *’21 2*^2 
notes of hand how to made payable '’^4 

proceedings on where srciet> nol enrolled 2 
right of society to tal e ‘ind ieco\(.r nfcn 
officers liability of on taking consideration for graritint, loans ^ 3 

loan society of duties of 218 
security required from 219 

payments berrowor by provision for entry in pass book 224 
penalty liability of society on nOgjlcct to deluer at. ounts 1 
jtrsonaJ representative borrower of right ot society to sue 
piocecdinoS death of trustee not iffccting 219 

note of hand on wheie sociaty mt enrolled 2 j 
rower of trustees to bring or defend 2JJ 

recovery of loan for courts in which may be taken 22^ 
26 

prrperty society of how \ebted ‘>'^0 2'^1 

r o\er^ loan of piocedurc 

registration debentur s of nccisgity for 2*^1 

rules and amendments of picecdure *>19 ^ 

of when not in acccrdanct wiJli the Act 4 
repayment loan of rules to pio ide f r time an 1 maimer o£ -3 
rules altention or rcscj mii oi how elTceted 220 
date from which cfTcctive 2J 
e ttit to which bindiri IJ 
hiw to be k( pt after cnrclnirnt >20 
notice of when deemed t> bf gi\ ii 19 
prwers and spheic of faoeict s a lion c mlamcd in 219 
registration of liiw eiTected 19 

when not m .uccordancc with the Act ’I 
when evi lence ^ '> 

second loan repayment of fir t a condition piecedent to 2 
seeunticb provi'^ions making not trinfciible *^24 
secuiity omcers of society icquired to give *>19 

set ofp none by member of deposit a^ iinst sum due under bond in action by 
offici il liquidator 226 

stamp duty exemption of del cntuies fi m '>^2 

cfheer s Iiond oi scfurily fri m ^19 
summary jurisdiction recovery of loins in court of 

• when loans not rccoieiablc in court of *^1 

sureties loan for effect of rules on >19 

right of society to pioceed again t 22o 
transfer sccuntie*? of provision, prohibitin the 24 
treasurer as person to sue for recovery of loan 24 
trustee death or removal of as not illt ctin^ proeecdinj^s *^19 
tru tecs duty of as to the annual abstract of account 221 
Lability of on neglect to deUver accounts 2*/l 
power of to bring or defend action 219 

take d scount on granting loans 23 
vesting of societies property in >20 >*>1 

winding up loan societies of procedure 2«u 227 

when consisting of less than even members. 
227 


LOCAL GOVBRNMFNI? 

absence when municipal councillor disqualified by 308 
accounts county council of provision for keeping 3G2 

making ap and rctuinmg 3G3 
treasurer of provision for passing 34b 
municipal corpoiation of provisions relating to 323 
parish council, of provision for making up 244 
meeting of when to be made up 2b0 
rural district council how kept and made up 337 
urban district council of provision for depositing copy of 285 

keeping 283 

action liability of urban district council to 290 

power of urban district council to take *’39 *>90 
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ItfOCAIi 

advertisements expenses mcuired by county council when boroughs exempt 
as to 3^7 

aJdermaEk county qualification and term of b&ue ^ 341 
aldermen borough election and retirement of 30o 309 

rules of disqualidcatiou applicable to oOO 
when becoming disqualified 807 308 

annual meeting parish council when to be held 245 
parish meeting procew^dings at 266 267 

report urban distiict council of provision for publishing 283 
appeal Local Government Board to by person aggrieved by surcharge *’66 
287 

party aggrieved by surcharge by procedure 286 
right of pail h council as to agiinst rate of county council 360 
appearance pioceedings against urban district council m 290 ^21 
apportionment^ expenses of between rural district and contributory place, 

336 

for particular county purposet? 368 

arbitration assessment of compensation by under the Public Health Acts 
2/1 

area bcfoiigh of procedure on alteration of 3*^3 

assizes i^ovision of accommodaiiun for the duty of county cjuncil 364 365 
audit accounts of county council provision for 363 

borough provisions governing S26 
joint committee how regulated 326 
parish council method of 244 

meeting provision fir ‘’ro 
rural district council proiision for 337 338 
urban district council of how regul ited 284 286 
auditor certificate and report of 287 

duty of as to disallowance and surcharge 286 
elective remuneration of 32a 
who may be 324 

power of to compel production of documents 286 
auditors accounts of uiban district council of appointment and duties of 284 
borough composition of 324 325 
bankrupt di*^ iualification of as a municipal councillor 307 
bills m 1 aril ament conditions to be observed by local authorities in pro 
motion of 381 382 

limit of power of local authorities as to promotion of 381 
powers of county council to promote 374 g 

local authorities under the Borough Funds 
Acts 380 381 

procedure for obtaining consent of parochial electors 
382 383 

when consent of parochial electors necessary to 382 
books relating to parish affairs provision and custody of 263 254 
borough areas procedure on alteration, of 323 
auditors composition of 324 825 
council See municipal council 
exercise of transferred powers in a 371 
fund constitution of 319 

order for payment out of by whom signed 820 
payments out of how to be made 319 820 

when order of council necessary for 320 
larger quarter session retention of powers bjK, 372 
meaning of 293 
position of, as to powers 872 

quarter session created since 1888, subjection of, to county council, 
373 

rate what is the 320 321 

smaller quartetr session duties of administered by county council, 
372 873 

treasurer, appointment and duties of 318 

duty as to making half yearly accounts 323 324 
when relieYid In respect of Weights and Measures and Diseases of 
Animals Acts 856 857 » 

With separate oommissioq of tbe peace transfer of powers to county 
conncil, 874 
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Borongh Funds 4cts powers of local authorities under 380 
boroughs union gf procedure 323 
borrowing powers coun^ couneil of 361 

municipal council of 317 
parish council of 244 
rural district council of 
uiban district council of 28’ 8S 
boundaries borough alteration of procedure 6 ^ 3 ’3 

pan h upon what depending 
burgess rights -<*f a 294 
burgess luclubion of citizen in term *’94 
bye laws power of municipal council to make 3*’ 8 
Cambridge constitution of 312 

castino- vote power of chairman of municipal council as to 3 If 

chairman county council of appointment position and privilegas of 341 

342 

power where office of nerk vacant 311 
mcotiri^ of owners and ratepayers of who is the 36o t 6 
municipal council me tin" at 315 

of casting vote of 

parish ciuncil of election and disqualification of ‘’ll ^ 
inoctintg of election and qualification of 
rural listrict council of election of SSI 
urban district council of appointment of ‘’r2 

as eat officio justice of (he peace *’02 
duties and liabilities of J 
cheques p ly ment by parish council on how signed 246 
( inqup P< rts whaf are the oOl 302 
city what IS a *’99 
city natiiie of title 300 

clerk of the peace and county council appnntment of 313 

duties of 343 

appointment of deputy to 344 
\acancy in office of provision for 343 
paiibh council to appointment of 250 
closing order power of the county council as to obtaining 3 (> 
coloni7ation powers of county council as to 371 
committees appointment of at parish meeting 256 

by municipal council 317 

^ urban district council *’79 *’80 

delegation of powers of municipal council to 3 1C 31 

urban district council to *’80 
duty and power of county council to appoint 34 S 
parish council how may be constituted 245 
provj ion for proceedings of by county council 348 340 
Compensation assessment of by aibitration under Public Health Acts *’71 
nature of damage to be the subject of 272 
Tight of officer of local authority under loqal Act to 386 
when officers of rural district council entitled to 333 
conferences co t of attending power of rural district council as to 337 
contracts disqua] ideation of municipal councillor by mterest m 301 306 
municipal council with law relating to 313 
nature of by which municipal councilfor not disqualified 306 
rural district council of provisions relating to 332 
security to be required for due performance of 270 
urban distrftt council with by what governed 268 

effect of 270 

when unsealed 2r9 
matters to be specified in 269 
when to be under seal 268 
when tenders for to be invited by public notice 270 
contributory place and ruial district council apportionment of expenses be 
tween 336 

payment by how obtained, 336 
contributory places what are 335 336 
corporate land how disposed of BIS 819 
* pfBoe acceptance of 296 

casual vacancy in how filled 299 
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earporate office necessity for declaration to holding 2g9 
persons exempt from holding 297 298 
what 26 a 296 

acting in 297 e 

officer disqualification as not affecting validity of acts of 97 
penal action against who may bring 32 »> 3*^7 
proceedings to compel election of how brought 827 
resignation of 29 s 299 

preperty vesting bf m municipal corporation 29o 
stock of what it consists 29o 
costs in onminal cases duty of county treasurer as to 346 
councillors municipal statutory disqualifications as 303 304 

qualification of 303 
who may be 302 

persons disqualified as under the Ijocal C overnment Act 1894 4 

266 

rural district, provision for election of 330 
urban district acceptance of office by 264 
election of 268 
qualification of 268 

county alderman qualification and term of office of 341 
tforough effect of constitution as a 300 301 

exercise of transferred powers in a / 1 /2 

what IS a 800 

contributions exemption of larger quarter session boroughs from SfB 
36r 

position of smaller quarlci session bortu^hs as to 366 
council accounts provision for kcexnrig 3C2 

acquisition and sale of property by 364 

and borough adiustmcnt of finances bct\\c n 3 3 5 

appointment of chief officers of 342 

medical oticcr of hi alth bj 316 
vice chairman of 342 
area of local government b> 374 
borrowing powers of 361 

chiirman of appoinlnient position and privileges of 341 
342 

eollcctio 1 and retention of local taxation duties by 350 361 
( ompulsory appointment of committees by 350 
con titution of 340 

distinguishing characteristics of 340 341 « 

division of parishes by 238 

duty and power to appoint committees 348 

Exchequer contributions to 350 

how loans maj be raised by a61 36*^ 

income of from what derived ^58 3o9 

incorporation of 340 

inquiries that may be held by 374 3/ a 

necessity of appointment of standing lomt committee by 349 
850 

officers which must be appointed by 347 

powers as to contributions to County Councils Associatioziy 374 
^ custody of parish documents 254 

promotion of bills in Parliament, 374 
in and concerning parishes 379 
of delegation in 360 ^ 

Incensing 369 

over an urban district council 378 
districts and parishes 377 
relating to rural districts and guardians 378 
transferred from quarter sessions to 868 309 
to from justices 371 

vested in jointly with quarter sessions 370 371 
where parish council unable to act 241 

rural district council ineffective 33*’ 
properties and institutions dealt with by 369 
provision for an annual financial stateznent 357 

ffnancial adjustment as to schemes eflBFecting 367 
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oountj council provision for signing* cheques of a 368 
rating powers of 857 

regulations as t 9 meetings and proceedings of 347 348 
remuneration of ofQcers of 34*^ 

statutory powers of quarter sca^^ions transferred to 3 O 371 
transfer of duties and liabilities of inhabitiints 3 1 
matters to the 30/ 3C8 

powers from Local (jrovurnment Board to 3 9 
vestiPc of property m 303 
counojilors election and number of 341 

qualification and disqualihc ilion of 11 
rtstrictions on voting of 348 
fund payments to be made into and out of t le 3 
purpost^s and expenses when geqcral when spec al 3 l» 8 
apportionment of expenses for particuiai 3u8 
rate basis and standard of 359 360 

collection of proccduie m 360 361 
how made 3G0 
purposes of 8^9 

surveyor appointment duties and salaiy of 346 
treasurer appointment removal and salary ot 344 345 
duties of 346 ^ 

pxassing of accounts of provision for 346 
county meaning of 340 

damage nature of to be the subject of compensation 271 /2 

declaration neccbsity for by urban district councillor 4 

to holding of corporate office 236 
demolition order power of the county council as to /6 

Diseases of Animals Act relief of small boroughs in respect of 3 0 30 7 

disaualification acting or voting duiing ofience of 2Go 
aldermen of rules apj licable to 309 
holding public office for effect of 266 
mayor for position of 310 

municipal councillor of by interest in contract 303 S04, 

306 

when by office 306 

persons subject to as councillors under the Local Govern 
ment Act 1894 264 265 

when contracts not a, 306 
dc tress recovery of surcharge by 287 

distrAt council no^lect by power of county eouncil as to 3/5 
fund formation of 281 
late purpose for which levied 281 
division county of power of the county council 369 
parish of for what purpose 237 238 
how made *^38 
requirements on 239 

documents power of auditor to compel production of 285 
relating to parish affairs custody of 2r3 *^54 
right of inspection by elector in rural district 334 
drainage districts power of rural district couucil as to 334 
election parish councillor of proceedings on 24*^ 
elective auditors remuneration of 325 
who may be 324 

elector when poll may be demanded by single 2f0 
electors parochial light of to inspect accounts ’oO 
emigration powers of county council as to 374 

Exchequer Contribution Account, contributions in aid of local rates charged 

to the 352 353 

nature and application of 351 352 
contributions to county coimcihs from the 35G 
financial returns duty of county treasurer as to 34^ 

statement duty of urban district council as to 288 
Are apparatus provision of by pariah council 2B3 
freedom borough of a when may be conferred 322 
freemen, borough of a, former position of, 821 322 
• present meaning of 322 

gratuities inability of urban district council to grant out of rates *^73 
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highways poweis of county council as to 375 

housing of the working classes powers of the county councA as to 376 377 
inspector of nuisajQcee appointment by rural district council 333 

powers and d|^tics of lu urban districti 
278 

compulsory appointment of ^j8 

duties of how regulated 2 6 
salary of piovision as to 27S 
income county council of from what derived 368 
joint board cjn^titution and powers of 339 

formation of by urban and rural districts 339 
provision of cost of formation of 339 
statutory provisions regulating proceedings of 339 
committke matters referred to by county councils 376 
power of urban flistrict council to form 280 
purposes for which may be appointed by county council 
349 350 

when powers of county councils are relegated to 377 
justice chairman of urban district council as 0x o'fficto 2C2 
justices powers tiansferred to county council from 3^1 

urban district council from 
recovery of surcharge before pi oof required on *^87 
land municipal corporation of disposal of 318 319 

power of muiiicip il coiporation to acquire and hold 318 
parish council to acquiie or sell 2o3 
leasing powers county council of 3b4 

legal proceedings by whom parish council may aiipcar in *.41 
bcenc^ duties collected and retained by county council in respect of 
361 

licensing powers of justices as to tiansferred to county ccuncil 369 
loans municipal council to provision for repayment 317 318 
powers of county council as to raising 3b 1 3( 2 
local authorities powers of under the Borough Funds Act 380 
Xtocal Government Board appeal to right of person surcharged as to 386 

*.87 

power of as to adjustment of property debts and 
liabilities 2S9 
division of parishes 238 
local acts 384 385 

to enforce duties of urban district 
council 291 

relegate to urban district count il *^07 
transfer of pow ers to county council by 3 J 
]o«.al taxation account power of Local Government Board to supplement 3 1 
share of county council in 3 I 
what is the Sal 

ma^istr^^te pofilion of mayor as 309 310 
mandamus to compel election of corporate officer 327 
mayor deputy appointment of 310 
how elected 309 

remuneration and social position of 309 
rules of disqualiGcation applicable to 310 
term of office of 309 

medccal officer of health appointment by znral district council 333 

for two or more districts *^76 270 
by whom appomted 276 v 
conditions appointment of 275 
county council duty of to appoint 346 
qualifications and duties of 847 
powers and duties of 277 
qualification of 276 
tenure of office and salary of 277 
urban district in regulation of duties of *>73 
vacancy m office of provision for filling 276 277 
when deputy may be appointed 276 
meeting owners and ratepayers of chairman of 365 366 

how summoned^ S66 
parish council hew convened 245 
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meeting parish council place of 244 245 
• proceedings at ’46 

powers of 256 
proceedings at 265 *’66 

public to obtain consent to { romote bill in Parliament procedure 
382 383 

meetings county council of regulations as to 347 318 
municipal council of a how regulated 314 

summoi^ng of m rubers 314 315 
rural di tract council how regulated 334 
urban district council of how ummoned ‘’/8 

proceedings at 9 
proMsxon for holding 8 

minutes proceedings of municipal council of inspentioii 1 

provision for t knit, 316 

municipal corporation acceptance of corpoiate office in 29b 
by and through '^hom acting d 02 
composition of *^94 
corpoiate offices of a 296 
power of to purchase and hold land 318 
statutory powers of 316 311 
st^lc of 2^0 % 

vesting of coiporate property in *^05 
what is a ^93 ^94 

Municipal Corporatuiis ict 1882 de*criptijn of provisions of the 3‘’8 3 9 

protection of persons acting under i’ 
provision as to corporation accounts 3 
324 

municipal council adrnis ion of public at meetings of 316 
bon owing powers of 317 
conduct of business of 315 
loans to provision for repayment 317 318 
minutes of proceedings pio\ision for recording 316 
nature of powers of 310 

officers to bo appointed under Public Heilth Acts 
313 

power of as to payment in proceedings against its officers 
‘’7 

to make bye laws 3*’ 8 
when member of may not vote 315 
• oouncillor i (isons disqualified to act as 306 307 

statutory di f\naUfication as a 303 304 
qualification of 03 
term of office of 30" 

when becoming imiiicJi itely di qualified 307 308 
not disqualified b> contract 30b 
rouncillors who may be 302 

name new parish of i)iovi ion for on order for divi im or unicn *’33 
notice audit of uibm distin t c uncil accounts prwision for 84 28 
office avoidance of of miiicipal councillor procedure on 308 
disqualification by 306 

officer regulir forces of disqualification of as municipal councillor 307 
officers appointment and remoyal by county council 362 

corpoiate penal action against who may bring 326 
county council of appointment 342 
• remuneration of 342 
municipal council of appointment 311 P 
remuneration of 313 
who are 312 

parish council of powers €is to appointment of 240 2r>0 
provisions as to tenure of office 240 *>50 
of a who are 249 

rural distiict council of appointment oE 332 

disabilities affecting 333 
urban district council of accountability of 275 

contracts which may be entered into bj 
274 

disabilities of 274 
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offioerB urbaa district council of method of appointment of 273 

removal of 274 ^ 

remaneration of 273^ 274 
when required to give security 275 
whose appoinfeient must be made, 272, 
373 

overseers appointment of, by parish council 260 

owneT<4 and ratepayers provision for summoning a meeting of 365 

Oxford constitution of 302 

oarish accounts provision £of making up 244 

boundaries of upon what dependmg 237 
council acquisition and sale of land by powers 
annual meeting when to be held 245 
appearance in legal proceedings by 241 
appointment of clerk to 250 

officers by 249 260 
jOversecTb by 260 
treasurer of 250 
borrowing powers of 244 
constitution of 240 
creation of 239 

election and disqualification of chairman of 211 
expenses of powers as to 242 243 
h w and when dissolved 240 
to be styled 240 
meetings of place of 244 245 
miscellaneous powers and duties of 248 249 
nature and powers of 241 
power of county council on inability of *^tl 
powers and duties transferred to 246 24/ 
over property vested in 252 
which may be delegated to 249 
with regard to rural district council 249 
proceedings at meeting of 246 
right of parish meeting to petition for 239 
vacancy on how filled 242 

when consent of parish meeting necessary to acts of 258 
parish entitled to 239 

councillor acceptance of office by what signifies 242 
resignation of 242 
term of office of 242 

councillors disqualification of 241 *■ 

election of 241 

division of for what purposes 237 238 
how made 238 

or union of requirements on 2 9 
meeting appointment of committees at 
authentication of acts of 2oh 
election and qualification of chairman of 2 5 
expenses of how defrayed 2o9 
how constituted 254 
limitation of rate levied by 260 
persons forming the body corporate of a 254 2i 5 
place of i’BS 
power to convene 267 

powers and duties transferred to where no parish council m 
existence 2o7 2^8 * 

as to adoptive Acts 257 
exercised by 258 
proceedings at 255 256 

province of when parish council in existence, 269 
provision for annu^ assembly 256 257 
kcepmg of minutes 266 

submission of resolutions to a poll provision for 260 
vesting of property m 259 

when chairman of parish council presides at 257 
parish busiiKsB controlled by, 239 
to be held 266 • 
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paxiah property vesting of 260—262 

Tor^ aifa^s of m whom vested 2 7 
parish moaning of, 236 237 
parishes dissolution of group of how dis olved *^40 
grouping of ptovision for 240 
powers as to uniting 236 233 

Parliament ineligibility of paid ofticials of county c:>uncil to ^r\e in ®^43 
penal action agai^t corjiorate officer^ provibions i emulating 3^t 
penalty applic'ition of 319 327 

bability of councillor to on acting before making derl nation ^04 
peison acting in cor] oi ate ofGce before, inal irg dtclara 
tion 206 

urban disliiet council on refusing in p ctun rf accounls 
28o ^ 

petition dissolution of parish council foi;, when mxy be rentw d *’40 
poll demand of by owners or ritepa^crj^ proeolnie 3t»b 

electors of as to piomotion of bill Xa Pailiarnent piocedure and elFect 
of So 381 

resolution of polish moetinf’- as to proMsion for demand and conduct 
of *b0 

port sanitary authority defluilion of *^92 

deleg xtion of powers of 91 

expenbcs of how deflated 293 ^ 

how constituted 292 

pewers derived from order of constitution 2*2 Ji 
private improvement expcnscb rural district in nature of 13b 33/ 
late what ma'v be payable out of ’81 
proCK dings appLirune bv urban di trict council to -90 ’*1 

by oi against municipal corpoiation proMsion as to 1 0 

municip'il corpoiatiou bv when aficctcd bv 1 mill all n J b 
pcwcib of ccunty coum il as to brin^in^ and dtf riding, t 
urban district council liability of to 20i) 

power cf to laJv 89 290 

property corporat vesting of in municipal CDrpirili n "’Ja 

provisional order of Local Covermnent Board wlien 3J 

public no right of admib ion into meetuigb of cauntx cnineil 318 

urban distiict counci 2 0 
ric»‘ht of to attend meetmo- of parish council la 
public health prwer of countv councils x to o7j 

Public Health Acts adjustment of differences arising on execution of power 
under 89 

• appointment of officers by municipal council under 1 I 

Tt (^uircments cf os to contracts of urban distiict cSuncils 
< 8 

Public Health Acta Amendment Act 1890 adoption by rural councils 386 

expense and pnci cdings unler 
how def ra\ cd 8b 
method of adoption of 38 ^ 
power to borrew and raise stoolr 
under 38t> 386 
Tight of appeal under o8/ 

190/ Application and a Iministration of 
38/ o88 

public office disqualification for holding eff ct oi 266 

quarter ses ions borough larger exemption of fiom county contributiolis 3 5 

356 

* smaller position of as to county contributions ao6 
what IS a 301 

duty of county council to provide accommodation for 364 36f 
powers transferred from to the county council 3b8 3b9 

to urban dLtiict council from 266 26/ 
vested m jointly with ccunty council 370 371 
quorum number of urban district councillors foiming a 279 
Railway and Canal Traffic Act 1888 powers of local authorities under 38 1 
rate borough what is the 320 321 * 

county See county rate 

limitation of when levied by oarish meeting 260 
rateable value meaning of 250 

( ) 



Index 


l^OCAL GOVERNMENT— eon<t»ue<* 

ratepayers and owners provision fur summoning a meeting of 36& 

right of to object to ing of accounts by auditoi 285 286 
rates contributions charged to the i* \chcquer Contnbulfbn Account m aid of 
local 352 353 

recorder o± borough disqualification to hold oE^^e 307 
resignation corporate office of 238 299 

parish councillor of provision for 242 
rcfyolution on poll of owners and ratepayers publication of 3i C 3G^ 
returning officer cliairman of parish meeting as ^bl 
rights of wav powers of coucity council to 375 
roadside waste powers of county council as to 375 376 
n al an^ uiban distiicts powers as to formation of joint board 339 

councils adoption of the 1 ublic Health Acts Amendment Act 1890 by 
ttb 

district areas of provision for alteration 334 

council appointment of medical officer and inspector of nui 

sances by 3o3 
officers by 332 333 
borrowing powers of 33/ 
conferring of urban powers on 332 
constitution and powers of o ’9 
clfection of chairman of 330 

vice chairman 330 

enforcement of duties of piovi ion for 8 
expenses of how rai cd 3 ( 
naturf of 335 

keeping and making up of accounts 337 
meet mgs and procecdinL,b of how le^ulat 1 334 
neglect by power of county council on 3 6 
number of coun illorh foiining 331 
power of parish council with reg ird to *’19 
powers duties and liabilities of 331 33 

of as to cost of attending conference 33/ 
union of distiict* 13S 
provi ion for audit of accounts of 33 338 

councillors piovision as to acceptance of office 330 331 
for election of 330 

qualification and disqualihcation of 330 
tenure of office and retirement of provisions 
governing 330 

name and nature of administrative body of 
parish affairs of in whom vested • 

seal absence of from coa^-ract of uiban district council effect of *’09 
contract of uiban district council when to be uiidei *’1 8 
municipal corporation of 296 
security municipal officers must give 312 

urban district council officers when required to give *’ 5 
separate commission of the peace effect of grant of 301 
sewers powers of county council relating to 375 
sinking fund cr ation of by municipal council 318 
solicitors bills against urban district council taxation of 283 *>89 
special rate what is a 321 

standing joint committee countv council of necessity for 349 3 j 0 
stock power of county council to issue 362 
Bufeh irge duty of auditor as to 286 

proceedings to enforce pa> ment of limitation in respect of 288 
proof required m proceedings to pecovCk before justices 287 
288 

recovery of 287 

right of appeal in case of 286 

surveyor urban district council of necessity of estimate and report of 
before works undertaken 269 *>70 

taxation solicitors biUs against urban district council of procedure. 288 
289 

tend^ invitation by public notice of when necessary 270 
town clerk appointment and duties of 312 
deputy apTOlntment of 312 313 

Towns Improvement OLaoses Act 1847 description of provisions %f the, 828 
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fowiis Impiovoment Clau&eb Act 184: incorporation with Publn Health Ac?t 
1876 2J2 

treasurer borou^ appointment and duties c£ 

county appointment remcval and salary of 344 345 
duti^ of 3^0 

parish council appointment of 24 0 
urban are is t ivil functions in connection with how exercibed 240 

dL tiict conveision into borough e£Fc<t on rights and li abilities 311 
c^ncil accounts of provision for keeping 28 { 

appearance to legal proceedings 2J0 ‘’Jl 
appointment of cliairinan 262 
bon owing powei of low regulited 28’ 83 

contract ot how go\crned 268 
duties and liililities of chairn an of 9 
of as to hnancial stitcment ^8 

powers of local Government Pi ai 1 t en 
force 91 

execution of worke b^ in adi ining distiict *’68 
expenses of out of what pa^ tble 280 '’SI 

when charged in Public IleiUh Ach oxe 
cutioii of 282 

bability of on refusing iftbi)eoti')n of accounts 86 
to action extent of 290 % 

meetings of provision as to 2 8 
tfhceis which must be appointed by 272 
powtr of county council to older elcctii n of ‘’(8 

to ab oib authojiti coi slitnU 1 uiidei idop 
ti\e lets ’t 
unite *’91 

powers and diilic of 16 

of to take prccci. lings S9 ‘’■)0 
trail feired fioni ju ticc to < ( 

to from qu lit I r so SI 11 ( f* C 

eflFeet of the T ical Co\ innioiit Act ISH as to aai 6 
urban district counciJ what is inelulel in term 
urban district councillor accept nice <f oiiiee 64 
election of 68 
qualification of 2G8 

pow r when confeir d cn rui il ilistrict council 32 
vacajiey coijiot ite oflice in how filled 2JJ 
pan h council on hi w filled ’i 
• 11 rb ui district council on when crested 2G 

vestry poweis ot ‘’Gl 

cleik when becoming clerk to parish council '’ 0 
vice chairman power of urban district council if point -( 
rural district council ciecticn of 3i) 
vote when member of municipal council nia> not Mu 
voting county councillors of restrictions on -54 S 

where poll demand d by owner or ratcpijer procidure *566 
wards division of borough into proceduie 3*’ 3 
parish into powers as to 238 
witch committee constitution and purpose of 321 
waterways powers of county count il os to 37^ 

M jghts an 1 Measures Act relief of small Jborough in rc pect of 36 B 
women eligibility of as municipal councillors 30* 

urban distiict councillors ’6'’ 


lUNATICS AND PERSONS OF UNSOUND MIND 
abroad alleged lunatic power of the court 41b 
absence on travel provision for 618 

trial provision for 617 618 
power of medical officer to grant lea^c of 618 
access alleged lunatic to when may be grann d 418 
accommodation provision of by local authority where deficient 482 
account liability of committee to 431 

accounts delivery of by committee or qtuut committee 435 

final application for passing npon completion of aupersedeas 426 
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LttNArrCS AND PEKSONS OP UNSOUND MIND— 
aocouDls verification of by affidavit 4J5 
action by and against lunatic 162 ^ 

not so foil id iiow taken 463 
effect of lunacy occurrmo' after 46 3 
leave required by committee to bung or defend 46^ 
liability of cci ninitteo to for account 458 
administration deceased lunatic s estate of none by couit in lunacy 4 j 7 458 
propel ty of lunatic of considerations in tjje 4o7 
administrator duty of on apnointmcnt 45 < 
admission not prt sunied lu absence of plcadine: 466 
advances luintics maintenance in resp ct of when repay abl 44 
affid vits medical necessity for on a] plication for rs leas 426 

filing petition 41 < 

agent acts of not to be done at his discretion 4*^ 
effect of lunacj of principal or 40 

extent of dut c of wlun appointed by committee or quasi committee 
433 

inability of lunatic to appo nt 406 

powi r of committee or quasi committee to appoin 4 i2 
security lequiitd frjni 433 
who may be api»omt^d 4 ^ 

a^recmeTit content of uheu local authoiities agree to unite 484 
ai en hinatics juri diction of the court over 41b 
1 emov al of 431 

alltged lunatic conveyance of after Rustic s oi li r 607 508 

to in'stitiition named in ordti powtrs fOb 
power of judicial auth3iiU on i ciiing luioimitiou as to 
rOb 

all winces when made to lunitics rcl\ ivc'^ 4 S 
Itciation private asylum of notice required on 4 ( 
am ndrnent order of settlement of when made 

iccrptuu order of powers as to 11 1’ 

annuity saviu^^s bank to whom p i 1 439 

appe i1 against refu al of ju Ikc to make order for Lunatics raainteuince 
434 

guaidians by from order of adiudication of settlement pi c< 3uie 49 
495 

orJer arising fr im pio ceution again‘?t to what court u 0 
a] pearance dutv of pi untiff ou luii i a default of 454 40o 
lurifics behilf on how entered 461 4Co 
appliances piol bition of mechanic il as means of r tramt 61( ^17 

application how iiii Jc in rtsp of a small estate cons sting of a lunJ*in etiut 
412 

partial supei s dea for h w made 4*^6 
particulars of detent rn fir 5'^( 
petition by when nfcrssaiy 41G 
quash finding of inquisition to how made 4 
supersedeas for by whom made 4 6 425 
title of when affecting lunatic s mort^^age 4^4 
traverse an inqui lii n to how made 43 
when made to master m lunac\ 41^ 413 
appointment ccmmittee of principles followed m the 1^3 

when taking clTtct 424 
quasi commitljee of procedur as to 430 
assurances execution of by committee or quasi committee l^C 
asylum appropriation of land not required for purposes of an 4S1 18^ 

approval of rules regulating 483 
boiough 01 county asse smeut of 488 
clerk to duty as to books and documents 484 
consent required to alteiaiion of 48‘> 
control of when outside I mita of local authority 488 
definition of 479 480 
duty of commissloneTS to visit 470 

visi Ing committee to visit 470, 471 
‘ officers appointment of 483 
provisions of reception order as to BIO 
pui chase and furnishing uf buildings for 480 481 
removal of paupor lunatic to or from poweis^ 519 
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asylam repairs to ri^ht of visitiiig commjtuoe to order 482 

visiting^committee for appomtmen and duties of 467 468 
attacliiDent alleged lunatic of on dihobedience to order for Animation. 
421 422 

Attorney General atteiidance of where person found lunatic wlien nect>asary 
428 

Bank of Bngland duty of to act on office copy oider 4 d 1 
bankruptcy effect of adjudication in on lunatic s piopertj 441 
rignt of trustee where lunacy follows 411 
board of visitois how composed 467 • 

bond eiifoicement of suieiy s 434 
books asylum duty of clerk to keep 484 

entries to be made by visiting guardians in woil house ^17 
borough asylum receipt of private patients in tS7 ^ 

breach of promise marriage of uiisgundness of miud oefore piouii e no 
defence to action for 401 

Biitish possession extension of powers ^n lunacy jurisdiction to 413 
1 j itish po essioii definition of 418 
buidcn of pioof as to knowledge of person conli i ting with lunatic 407 
anit> in prol ate action dO 

on prosecution for failure to deliver pre cnl ed doeu nent 730 
<juestion of existence of Ik ence for house or hospital i 0 
buual palients and officeie of provision for 4S2 ^ 

business lunatK s when committee or quasi commiftec may cair^ on 4 I 446 
cipjtil recourse to for maintenance in case of small c tites 48/ 43S 

certificate complete grant of on approval of ho pit al itions 478 

gr ijit of provisional on rcgistrition of hospital 478 
removal of pauper lunitie only on [ >0 
Chancery Division i ue to be tried in suit in 406 

jurisdiction of as to lunati s piopntj 411 

none as to lurutir s peison 411 
power of to order transfer to foreign cur itor 453 4 >4 
visitor duties of 46/ 

duty of when unable to find resid nee of lujiatir 441 
inadim ibility of icport of as cvid nee of msaml> 410 
reports: to be made by 46 J 4/0 
VI its required to be made by 469 
enarge lunatics roxl of ate on effect of rekase of 

pow( r of e unmittce or quasi committee to rue money by 4 12 
charging order funds in lunacy Court on effect of 440 441 
chiMren payments for maintenance of lunatics as ncccs an s 499 
cle& asylum to duty to keep books and documents 484 

of the peace duty of to kceii at count of licence fees 175 
visiting committee to appointment of 40 S 
\i itors appointed by justices appointment of 4< ) 

do ing order hospital for when may be raadr 479 
conimiR ion when evidence diiccted to be til cn on 418 
Coniniisbioners in Liunacy duty of on mspecljon of patient 1/1 1 

where spec lal icport un i i Li loiv 12 
functions of 400 467 
power of to di el arge patient 610 

to order rem:>val if pauper lunatic 0 
qualification of paid 46/ 
visitation of asylums by 470 

licensed houses by 514 516 
pauper lunatics b\ 473 

when inquisition may be oideied on report of 416 
no special visit required by 615 
order for dct-enti n may le made bj 500 
committLe nets of for which leave necessary 432 

allowance for maintenance pending appointment of 439 

appointment of when taking effect 4*^4 

bii mess of lunatic when may be earned on by 445 446 

death of patient not a discharge to 434 

delivery of accounts by 435 436 

duty of as agent of the Crown 4^*^ 

to person of lunatic so found 431 
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committee, execution of assurances bv power as to 456 

exercise of power by when for lunatics bftiefit 448 469 
powers of lunatic (rustee or guardian by 4o6 
leasing powers of 446 447 * 

leave required by to sue or defend action 462 
liability of to account 431 

to action for account of deceased lunatic s estate 468 
new appointment of when will be made 42 If 

perfoimance of lufiatic s contract by power of to order 100 

power of to appoint new trustees 466 
principles followed in the appointment of a 4*^3 
security by when required 4^3 

not required of 411 

Separate appointment of as to person and properly 42 1 
surrender of lease by powers 44 
when remuneration may be paid to 432 
common law issue to be tried in action at 406 
compulsory purchase sale of land to be acquired bv 444 44 
condition'll contract application to confirm h nv m idc 4 14 
conduct alleged lunatic of admissibility of evidence as to 108 
consent effect of m proceedings Ito 
Aiature of 396 

required on alteration of as\lum 482 
consideration sale of lunatn. plopclt^ on how may be andini d 1t3 
constable duty of as to lunatics not under j lopci c ire cr l nticl 0 ()< 

contract capacity of persons to legal theoi 3 as to Oo 

confirmation of lunatic s bvthoccuit power 397 
exception to general rule as to lunatic s 3^ 
market overt in not avoidable b> lunitic 398 
nature of with lunatic to be upheld 400 
necesfearies for lial ilitj of lunatic on 398 
none by lunatic 390 

plea of in anity os good defence to aefion on 307 
power of committee or quasn committee as to when made before 
lunacy 447 448 

jud^c to Older committee to perform lunatic s 400 
sale by private treaty for approval by master in lunacj 444 
when enforced against a lunatic 338 

oontractoT security to be given by m dialing with visiting committee 481 
contribution as between borough council and county boroughs 485 486 
borough councils b^ pro\i ion as to 4S6 ^ 

maintenance of pauper lunatic for 490 
conversion alleged lunatic s property of may be restrained 418 

effect of between representatives of lunatic s real and personaJ 
estate 4r0 

effected by acts in ordinary course of inanigcment 4^1 
lunatics property of purposes for which cx rcised 449 

when sale by mortgagee effects i 119 4 0 
none where property not applied to lunatics maintenance 4J9 
conveyance appointment of person by the court to mikc 454 
committee or guajix committee by form of 456 
copyholds grant by lunatic lord of effect of 452 

right of lunatic«6o found to admittance to 451 
veating order as to power of jud^e in lunacy to milct 1 i 
coroner 8 jury finding of aa evidence 410 

costs lunacy proceedings in discretion of lulge as trf 4 9 4r0 ^ 

scale applicable 461 

unsuccessful petition of power of court as to 460 
county asylum contribution as between borough councils and county borouffhs 
to the cost of 486 486 ^ 

borough power of council of to contract for reception of pauper 
lunatics 486 ' ^ 

court enforcement of payment of expen*?es of maintenance in 494 


Jurisdiction in Innacj of judge of 416 
oourt principle upon which court acts as to service of petition 417 
creditors position oi IttnaUea 440 * 

remedy of as against fund in Lunacy Court 440 
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oriininal luaatic liability of property of for maiiitenazicey 4J9 

pioceedixbs;& evidence of insanity in alleged lunatic s family admiasi 
bility ijQ 409 

customary bne eilect of non payment of 4.51 462 
deaf and dumb presumptHon as to person born 69b 697 
will of person when invalid 403 
death elfeet of when before payment of percentage 469 
lunatic of -abatement of proceedings on 467 
eftect of 434 
procedure on 626 
recovery of rent after 447 
petitioner of cftect on proceedings 417 
debts charging order in rebpect of eliect o£ 440 441 
inquiry by master as to lunatic s debts 440 
deed alletjCd lunatic of presumption as to where person who prej axed 
and attested is deceased 408 
invalidation of extent of delusion necessary to 390 
default of appearance lunatic bj duty of plaintiff on -to 4 466 
defence lunacy arising during mairiagc ab 40”* 
trrt to lunacy as 403 

delay cllect of in action to impeach act on giound of insanity 407 
delusion extent of necebsary to invalidation of will or deed 396 
when amounting to insanity 393 ^ 

detention application for particulars of 626 

cesser of no discharo^e to qua^i committee 430 
how proof of IS furnished 429 
ordei under which may bo lawful 499 
diet pauper luuaticb of pio\ision for ol7 

disability evidence of alleged lunatic insufticient to establish ±09 
diBChaTc^e idiot of powers as to 6^0 5^7 

medical certificate may picvent 6 2 
on 5 2 5 3 

notice of order of seivice ut 523 
pauper lunatic of who may direct 622 
power of visitors in lunacy to order 523 
priyate patient of persons who may diicet 6 2 
discovery committee next friend or guardian ad litem not compelled to make 
4G6 

fiibcase effi^ct of nature of mental on value of evidcncL 408 4 )9 
dissolution of partnership lunacy no effect on provisions in article a to 443 

of partner as ground fur 443 
• visiting committee of provision for 48 o 
documents production of when deposited in court 434 
right of lunatic on dischaige to 524 

lunatics repie entatives to 4*^8 
escape lunatic of persons authorised to retake on 5^u 
evidence admissibility of office copi s of orders or repoits as 461 

to prove testators intention 404 
writings of alleged lunatic in as to sanity 409 
alleged lunatic of insufficiency of 409 
conduct of alleged lunatic as to adi essibihty of 408 
derived fiom nature of act in question pr sumption as to 4o8 
family w akness of when admi siblc 439 
finding of coroners jury as 410 

inadmissibility of general repatation of m anity as 409 
report of Chancery visitor as 410 
jmference to d awn where contradictory 410 
insanity of finding of jury of inquisition as 410 

order of master in lunacy as to alleged lui atic as 410 
lunatic B inability to recover reason of effect of 407 
medical witness of extent to which admissible on question of lunacy 
409 410 

nature of disease as affecting value of 408 409 
support petition for reception order to 60’ 503 
treatment of alleged lunatic by fiicnds as on question of aaiSlty 409 
when directed to be taken on commi&sion 418 
examination alleged lunaUc of mode of 421 422 

attachment of alleged lunatic on disobeying order for 421 4 2 
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exchange, lunatic s property of power of master to order 445 
executor duty of on appointment 457 w 

expenses incidental meaning of 496 

family existence of ini>anity in alleged lunatic s, ^missibility in evidence 409^ 
fees licence for application of 476 

female patient custody of male perbon not to be employed m 517 
dduciary relationship effect on will when existing between Ubtator and bene 
flciary 404 406 

foreign cuiator proceedings d>y 463 461 

when capital will be transferred to 463 
fraud kpowingly contracting with hiiiatic a 
friends order for visit by howobtamul 616 Tib 

treatment by as evidence on question of auify of allec^ed lunatic 400 
funds m coSirt chirging order on effect of 440 441 
payment of pefeentage out of 4 9 
remedj of creditors against 440 

guardian aa litem apf ointment of on default of appear incc by lunatic 465 
piocc dings bj or against where lun itic not so found 463 
guardians appeal b-y from order of acljudication of setth inent procedure* 
40i 498 

notice of idyadication of settlement to be sent to 497 
^ power of as to pauper idiots or imbec le*! 6^7 

recovery of expens e from local authority or 493 

of mf dic'd examination of paiq cr lunatic by 
4 

right of to make piy merit without a i :>rder 192 
habeas corpus production of all ged lunatic from prison on 418 
habit alleged lunatic of weight attached to lu question of sanity 409 
hall lie ) nations when indicative of insanity 6J6 

High Couit verdict of no iraverbC of 4- 

when 3 udge may order trial of is'^uc in 420 
hospital attendance of mt^dical o&ceis at piovi ion for 4/8 
definition of 4/8 

inspection of prior to registiation 1/8 

issue of provisional ceitifacite on rc^i tration of 478 

regi teicd information which may be required fiim 178 4 9 

removal of pauper lunatic from f21 

VI ilaiion of 471 

when closing order may be made 4/9 

husband service of notice of proceedings on when against vvife necessity for 
416 417 ^ 

idiocy presumption as to 407 
idiot and lun tic distinction between 395 

deaf and dumb per<^on when presumed to be 394 39o 
nor application of Lanacy Yets to f‘’6 
reception of requisites for 626 
status of person detained as 395 
will of an invalidity of 403 
idiot person denoted by term 394 

illegitimate lunatic necessity for attendance of Attorney General on proceed 
iDgs affecting 423 

illusions wl en indicative of insanity 392 393 
incapacity at time of marriage evidence of 401 

degree of to invalidate marriage 401 402 
incidental expenses meaning of 496 

incumbrances charging order in respect of effect oL 440 441 
injunction giant of against lunatic 466 

inquiry petition for an proceedings for when necessary 410 
subsequent to inquisition parties attending 423 
iDqnisition admibSibiUty of finding of a jury of as evidence of insanity 410 
effect of finding of os evidence 427 
form of order directing the 419 

inspection of person of alleged lunatio on importance of 410 
issue to be tried on an 406 

jury before procedure when demanded by alleged lunatic 420 
necessity i!dr Bommons for inquiries Bubsequent to fi nding of an,. 
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inquiBition parties who may attend on the 419 420 

petltlq^ for an to and by whom forwarded 412 
place at which to held 419 
powtjs of pcfton executing the 419 

presence of alleged lunatic on the trial of the when dispenM^ 
with 422 

quajshiQg of findings of an reasons for 422 

persons other than lunatiq to traverse 425 
returns of held to be bad 42 
right of lunatic to traverse 424 127 

persons other than lunatic to traverse 425 
to traverse when barred 126 
special finding of effect of 422 » 

111 der LfUnacy Act, 1890 to what confined 394 
when held without a jury 421 

may be ordei^ on tho renort of the Oommissiooitts ill 
Lunacy 416 

insane clifibcs of 393 394 
insanity definition of 39 

delusion amounting to 393 

effect of when subsequent to mariiae,e 40*? ^ 

no uniform use of expressions denoting 
partial legal recognition of 396 
plea of as good defence to action on con ti act 397 
prcsumpti >n as to continuance of 407 
question of is for the jur^ 410 
inspection of record leave of judge in lunacy as to 42 1 

question affecting application as tc 12/ 
insurance effect of suicide on policv of 400 401 

fact of lunacy to be disclosed on effecting 400 
ifrUenm receiver when court will appoint 418 
interlocutory orders power of the court to make 418 
Ireland escape of lunatic to provision for recapture 6*^6 

management and administration of property of lunatic in 436 
order m lunacy in effect of 427 

transmi'ssion of proceedings as between England and 427 
isbue to be tried in a probate action 406 

action at common law 40b 
Chancery suit 406 
criminal proceedings 406 
• on an inquisition 406 

judge m lunacy appellate jurisdiction of where appeal from order of master 
413 

jurisdiction of by whom exercise J 4 1*’ 
leave of required for inspection 42 

power of to order committee to perform lunatics contract, 
400 

to whom term usually applied 412 
judicial aiitlioiity dut> of on presentation of a petition 503 

on whom power to make reception orders is conferred, 
601 602 

pow£.r of on receiving infoimation as to alleged lunatic 
606 

powers of in lunacy 502 
right of patient to be seen by 604 
jurisdiction Chancery Division of as to lunatic s property 411 

in lunacy extent of 412 
none as to lunatics person 411 
court of the over alien lunatics 416 
extexsion of powers in lunacy to British possessions 4 VI 
judicial authority of in lunacy 502 
Innacy in by whom exercised 412 

when proceedings by petition for inquiry 116* 

for appointment of quasi com 
mittoc 416 416 

permanent principle in exercising 433 
• rules as to travel by lunatic out of 431 
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3«tzozB number of on an inquiajitlon 420 
jurj coroners^ Ending of as evidence, 410 

p](ocedare where alleged lunatic demandB Inqaisftion before l^’O 
question of insanity is in general one for tt^ 410 
when inquisition held without a 421 
justice of^the peace examination of pauper lunatic by 60# 
justices of the peace visitors to be appointed by 468 469 
land appropriation of when not required for asylum •pur pobcs 481 48*^ 
to whom conveyed fof^ purposes of Lunacy Act 18 >0 481 

land inclusion of undivided share in under the Lunacy Act 1890 
454 

Lands Clauses Acts power of judge m lunacy under 413 
lawful detention orders which may authorise 499 
lawfully detained meaning of 428 
lease form of execution of bj Committee of quoBt committee 447 

lunatic s land of power of committee or qua^i committee as to 416 147 
power of Mbiting committee to take land on 481 
letters notices to forwarding to be posted in institution 516 

of admiQistiation grant to guardians of of pauper lunatic s estate, 
496 

patientfa when Manager of institution bound to foiward ol6 
Jicenc^ inspection of house before grant of 466 
revocation of 4 0 
to whom ma^ be granted 4/.j 476 
transfer of provision for 4 6 
licensed house definition of 474 

removal of pauper lunatic from 621 

report on patient in duty of medical ofHcer as to 514 
licensed houses admission of voluntary boarders to 4# i 
authorities to grant lictiict 474 476 
power of visiting committee to contract with 486 487 
regulations governing how made 477 
visitation of 4/1 

licensee residence of requirements as to 476 
licensing authorities for private establishments 474 476 
loan lunatics maintenance for repayment of 441 

local authoritj control of asj lum by when situated oulbidc its limits 488 
duty of to provide accommodation 4 9 480 
payments by how to be made 488 

power of Sccrctarj of State to compel provision for lunatics 
by 480 

proMsion of accommodation for private patients by 48'* 
recovery of expenses from guardians or 49^# 493 
remedies of for recovery of lunatic s maintenance 49J 10 

right of to procure another settlement for pauper lunatic 496 
497 

lucid interv il act done during when supported 305 
importance of showing 395 
nvalidity of act of lunatic so found during 399 
vahditj of acts of lunatic not so found during 399 
will made duiing validity of 403 404 
hiuacy as a defence to action of tort 403 
commiBBioners factions of 466 

contracts made before powexb of committee or qitasi v-ommittee as to 
447 448 

dednition of 392 
delusion amounting to 393 
effect of after action brou*»ht 463 

lapse of time before proceedings to annul on ground of effect of 
407 408 

ordcTb how and by whom made 412 
partner of effect on the partnership, 442 443 
presumption as to 407 

Lanacy Act 1890, effect of as an indemnity and discharge 462 
inquisition under to what confined 394 
persons to whom Act extends 894 
Innatic access to panpor provision for 499 
acts qA v<nd or voidable 397 
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iunatic acts of when valid danngr lucid interval 399 
alleged e^mination of 421 42*^ 

presence at tri^ of inquisition when dispensed with 4 "^2 
allowances to relations of when made 428 
and idiot distinction between 3Jo 

attendance of alleged power of master in lunacy to order 414 41 
caic and treatment of 514 526 

confirm ati8n by the court, of contract made b> 397 
control of by committee not direct 4 JO IJl 

death of abatement of proceedings on 417 
pioccduie on 525 
definition of 39o 

destruction of rcpoitts on recovery of 4*^8 

effect of evidence of inability to recover rea on 407 * 

exception to general rule as to Contracts of 397 

extent to which persons may avoid acts of 397 

female custody of no male persoh to be employed in 417 

inability of to appoint 406 

insufficiency of evidence of 409 

insurance of fact of lunacy to be disclo cd in 400 
knowingly contracting with as perpetratifig a fraud 397 
liability of on contract for nccis anc? 398 ^ 

marriage with invalidity of 401 
matters of record affectin^, when set aside 98 

necessity for issue of summons for inquinc w lie re person feund 124 

no contract by a 396 

notice to be given on recovery of 6*^1 

property of receipt for whcie a sulficicnt di charge 491 491 
removal from woikhouse to asvlum provision for 1 08 ro9 
Tight of rcpiesentative of to documents 4 ">8 
to traverse an inquisition 424 126 
eo found ictions by and a ainst 4b2 

duty of committee as to person of 131 
invalidity of acts of 39J 

maintenance of duty of master it inquiry 447 
rate of percentage allowed by the court in case of 458 
right of to admittance to copyholds 461 
Msitation of by committee and Chancery visitoi 431 
uuide of effect on jiolicy ot lile insurance 400 401 
ticatment of alleged by friends as e\idence on qu stion of sanity 409 
^ trustee or guardian exercise of powcis of by cimmittce or queut 
committee 456 

wanderin^ duty of constable relieving officer end ovrrs r as to 508 
when qua^t committee may be ippointed on bchilf of 429 
will of made during lucid interval validit\ of 40 1 404 
writings of alleged admissil ilitv of in omul c as to sanity 409 
lunatic meaning of in I*unaev Act 1890 393 

lunatics alien lunsdiction of the e lurl over 41b 

classification cf uudii the I unaey Act 1890 394 

mamteuance ad\anccs in respect of when reply able 441 
application of pensions for 439 

charges for duty of visiting committee as to 488 489 
^laim of lunatic s wife to status of 438 
criminal lunatic of property hafile to 4'^9 
during temporary insanity allowance fir 138 439 
enforcement of payment of in the county court 494 
inclusioft of in Older for administration 437 
lunatic so found of duty of committee as to 431 

master at inquiry 437 

order for refusal of justices to make right of appeal 494 
pauper lunatic of contribution from ejunly fund in respect of 
490 

order on union fci expenses of 490 
recourse to capital for where estate small 487 438 
recovery of lunatic s remedies of loe il authority as to A4 405 
scheme to be settled by the master 431 
market overt contract in not avoidable by lunatic 398 
marriagtf breach of promise of lunacy before promise no defence 401 
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mama^Oy degree of incapacity to invalidate 401 402 

effect of insanity subsequent to 402 ^ 

incapacity at time of evidence of 401 

insanity arising during as defefce to charge of misconduct 402 
invalidity of with lunatic so found 4(fl 

lunatics not so found 401 
becessary parties to proceedings to set aside 402 
weakness of intellect when giound for invaUdating 402 
mastef in lunacy appeal fropi order of how made 413 
applications to be made to 412 413 

approval of contract for sale by private treaty by 414 
execution of inquiry without JU 13 421 
jurisdiction of to make oiders as to transfer cf lunatic s 
stock 452 

order of as ewdence of alleged lunatics insanity 410 
power of as to lunatics testamentary paper 4oj 

to /nake \cslnig order as to lunatics stock 414 
powers and duties of 414 
medical access procedure uhen unobtainable 418 

advisers secrecy of reports of courts 4'’7 
certificate discharge on 52 5^3 

^ p^e^enUon of discharge by 5^2 

^jcamination of pauper lunatic recovery of expense ol by guardians 

pay ment of expenses of 489 4 JO 
officer duty of as to resident pauper lunatics 606 607 
power of to grant leave of absence 618 
report of to commissioners duty as to 614 
practitioner affidavits of necessary on application for supersedeas 
426 

special rep'^rt may be required from 616 
visits of at direction of commissiooeis ^16 
when disqualified foi attendance on patient olu 
practitioners affdivits of neecs ary on filing pctitim 417 
witness admissibility of opinion of on question of lunacy extent 
of 409 410 

merger charge on lunatic :> real estate as subject of 4 1 
misconduct insanity an in^ duiing marriat,e as d fence to ch r c of 402 
misdemeanours offences against lunatic amounting to — -J 
money power of committee or quasi committee to raise 44’ 
moneys conversion of lunatic s when doctrine applied 450 451 
myrlgage payment off of appointment of person to reconvoy 45# 

po\ e of committee or quasi ommitt c to laise inonoy on 442 
necessaries liability of lunatic on coiitiact for 3J8 
meaning of 441 

payments in re^spect of lunatic s wife and children as 303 
what are S98 309 

new appointment committee of when will be made 421 
rial power 01 jud^e lu lunacy to order 425 

trustees appointment of pnctiec as to under the Lunacy Act 1890 41) 

power of committee or quasi committee to appoint 466 

master in lunacy to appoint quast committee with 
powers of appointment 414 

next friend proceedings bV or against when lunatic not so found 463 
sson compos mentis classification of persons being 393 394 
use of expression 398 

notice of appeal against adjudication order form 498 
no objection to form of 498 

when to be sent to party obtaining adjudication order 498 
death or discharge of idiot on 527 
order of discharge, of service of 523 
reception of idiot, of provision for 627 
notices posting up Of In institution as to forwarding of letters 616 
oaths, 4 ower of masters in lunacy to administer 414 
offences as to lunatics wtUrh are misdemeanours 527--529 
proceedings for, who may take 629 

6 copy order oi; duty 1 :^ paymaster and Bank of England to act on, 461 
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ofBco copy order^r report of admissibility of in evidence 461 
officers asylum ^pointment of 483 

old age pensions disqualidcatricsi of confined lunatic to 440 
onerous property disposal of lunatics powers 448 
order directing inquisition form of 419 

stamp dut^ on 419 

master m lunacy of as evidence of in anity of alleged lunatic 410 
under Uunafty Act 1890 effect of ass a discharge 4C2 
out county pauper lun«i.tics in accommodatidn of 4S 

charge in respect of 489 

overseer dut\ of as to lunatics not under propci care or cjntrol *606 60b 
partial insanit\ legal recognition of 39f* 

partition lumtic s property of power of master to authorise J46 
partnership effect of lunacy of partner on^l42 143 

p itronago agreements power of committee or quast committee to enter mto 
448 449 

oaiiper idiots powers of guardians of the jAior as to 6 7 
lunatic alsence on trial provision for 618 
access to provision for 499 
accomniodation of out count> 487 

ipplication of proMsions of Uunafly Acts in respt ct cf 49’ 
care of when entrusted to friend or relative 6t^ 
charge in respect of out county 489 
county borou b from contract for reception of 486 
definition of 4/2 

delivery to custody of relative or fricud o2 3 

d< tentiOD in w oil house after discharge 613 

diet of provision for 617 

dischar«TC of direction for 5^2 

duty of 1 o d authoiity a tD 4 9 480 

expenses of removal discharge ox burial of how paid 121 
fixing of charges for maintenance of 4b8 489 
liability of relatives in respect of maintenance of 491 49'’ 
maintenance of contribution from county fund in ru-ptet of 
490 

notice to be given on recovery of 624 
pa^ ment of cost of removal of 490 
oower of gu ir iians of the poor to di charge 6^4 
visitors in lunacy to discharge 6’ 5 
provision for examination of by jUblicc 607 
refusd of justices of order for maintenance of appeal 431 
removal of from nospital or licensed hoube to workhoust? 6 ’I 
only on certifiicate of fitness 520 
to or from asylum power as to IJ 0*^0 
resident duty of medical office i as to 6(»G 607 
seizure and sale of properly of 49-5 494 
settlement of where not a. certainable 490 

who may adjudicate on 49 426 

suspension of icmoval of 609 
union to winch chargeable 490 
vibitation of 4/2 473 

paymaster duty of to act on office copy of order 461 46‘> 
penalties offence against lunatics for how reco^eral le > 9 
penalty liability of manager of hospital or licensed house to 471 

or officer of institution for non compliance with 
^ visitation order 616 

pension old a^e disqualification of confined lunatic for 440 
pensions application of for maintenance 439 

percentage effect of death supersedeas or traverbe before payment of 469 
payment of out of funds in court 469 

rate Allowed by the court in case of lunatic not so found 468 469 

so founds 468 

petition application for traverse of inquisition by 424 
contents and effect of 502 603 

costs of unsuccessful power of the court as to 460 
dismissal of procedure on presenting a second 604 
duty of judicial authori^ on presentation of 603 
for inquiry, origination of proceedings by 416 
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petition for inquiry proceedings commenced hr when q^essary 416 

inqiiiRition traverse or supersedeas from to ^yhom forwarded 412 
principle upon which the court itts as to service of, 417 
procedure on dismissal of 503 504 * 

filing 417 

presentation of 603 504 
reception order for evidence 502 603 
service of practice as to 417 
petitioner death of effect on proceedings 417 

discharge of private patient by direction of 6 2 
powers of on grant of petition 506 
reception order for who may be 502 603 
s^abstitution of 506 
undertaking as to visitation bv 503 
who should be in lunacy proceedings 416 41/ 
pleading admission not presuq^ed lu absence of 4G5 
police pensions to whom paid where recipient a lunatic 4-19 410 
possessed what is included in under Lunacy Act 1890 454 

power exercise of when for lunatic s benefit 448 419 

order for sale of Junatic s propert> when subject to 443 
practio^as to applications m lunacy 41 413 

presumption as to continuance ot insanit\ 407 
idiocy and lunacy 407 
sanity 407 

where the act and manner of doing it is r'ltional 408 

person who prepared and attested deed of alleged lunatfc 
IS deceased 408 

principal effect of lunacy of on aoCuc\ 406 

prison production of alleged lunatic from how obtained 418 

pTiyate asylum alteration of notice required on 476 

inspection of before grant of licence 476 
licence m respect of to whom granted 47 > 476 
patient discharge of by direction of petitioner tP2 
licence in re pect of b\ whom granted 4/4 
provision of accommo laticn for bv local authority 482 
receipt of into borough asylum 487 
removal of notice required on 476 
who ma} iuthoii o 519 
right of to be seen by judicial authority 604 
probate action buidcn of proof as to sanity In 407 
Probate Division when issue to be in action in 406 c 

procedure power of masters in lunacy as to 414 415 
proceedings bv or against lunatic not bO found how taken 463 
onduct of right of stranger to 417 

to whom preference given in 417 
discretion of judf,e os to costa of 4 9 460 
foreign curator by 463 464 
how originated 416 

none against person acting under statutory powers 580 
offences against lunatics for by whom taken 629 
petition by extent of ccurts jurisdiction when 41o 416 
principles applied to 460 461 
set aside marriage to necessary parties 402 * 
transmission of between England and Ireland 427 
who should be petitioner in institution of 41b 417 
property crinanal lunatic of power of court as to 4^9 

deduction of lunatic s maintenance from his 429 
disposal of lunatic s when onerous 448 
lUTisdictiou of the Chancery Divi<iion as to lunatic B 411 
unatiG of, considerations in administering 437 

Sn Ireland mana'^ement and administration of 436 

Scotland management and administration of 436, 
437 

sale of when subject to a power 445 
statement and mquiry as to 525 526 
tsana^er into court as security 434 
traaster mto court of lunatic s as security 434 
firotciCtion alleged Of boast may grant 418 
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pj^visdonal ceTtigcate issue of# on registration of hospita) 478 
public auction leave for sale by necessity for 444 
purchase market overt in bysJanatic not avoidable 398 
quashing finding of an mquisition of a reasons for 422 
gv,(ut committee acts of for which leave necessary 432 

allowance for maintenance pending appointment of 439 
appointment of procedure 430 

^business of lunatic when may be earned on by 446 446 
control of lunatic by not chrcct 430 431 
death of patient is no dibcharge of 434 
delnery of accounts by 43 l> 436 
discharge of 430 
duty of as agent of the Crown 432 
execution of assurances by powers 456 
exercise of powers of lunatic tiu&tcc or guardian by 455 
extent of lurisdiction on proceedings for appointment ofp 
415 416 

leasing powers of 446 447 
person described as 41 

persons upon whose behalf may be appointed 428 4*^9 
power of court to appoint 4 8 

to appomt new trustees 455 
powers of 429 430 
security b\ when required 433 
special powers may be conferred upon 429 430 
surrender of lease by powers 447 
when remuneration may be paid to 432 
Queen Annes Bounty Act power to enter into pationage agiecment under 
448 449 

receiver interim when court will appoint 418 

lunatic s estate of appointment on application by guardians 495 
power of master m lunacy to appoint 414 
reception idiot or imbecile of requisites for 526 
idiots of registration of place for 527 
order asylum must be authorised by olO 

delivery of copy to manager of institution receiving lunatic 
521 

duration of 612 

effect and duration of 610 oil 
evidence in support of petition for 502 o03 
power to amend 611 612 
summary definition of 506 

when applicable o05 
suspension of execution of o09 
when ceasing to be in fjrce ill 
who may make 601 602 

petition for 602 603 

reconveyance appointment of pcison by the court to execute 454 
record application to inspect question affecting 427 
leave to inspect how obtained 427 
matters of affecting a lunatic when set aside 398 
recoverv decree of necessary to superseding of inquisition 426 
will made during insanity docs not become valid on 404 
registered hospital information which may be required from 478 4 <9 

house reception of idiots for visitation and inspection of 527 
registration place reception of idiots of 6*’^ 
regulations governing licen ed houses how made o77 
relative, care of lunatic when entrusted to 601 

delivery of pauper lunatic to custody of 623 
order for visit by how obtained 616 616 
relatives liabifity of for mamtenanoe of pauper lunatic 491 
lunatic 8 allowances to when made 438 
relieving officer duty of as to lunatics not under proper care or control 605 
506 • 

removal alien lunatic of 621 

alleged lunatic of when court will restrain 418 

exemption f^m liability of union wherein lunatic has acquired 491 

order for i>rocedare as to 621 
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removal patient of suspension of 509 

temporary authority for Bll 
pauper lunatic of payment of cost of, 490 
powers 519 o20 

private patient of who may authoiise 519 
temporaiy of patient autlioiity for 611 
remuneration whei^ may be paid to committee or quasi committee 4d2 
rent recovery of after lunatic s death 447 

rentcharge compulsory purchase of lunatic s land when subject to 446 
repairs to asylum right of visiting committee to give ordexs for 4S2 
report medical advisers of secrecj of 427 

officer of to commissioners duty as to 614 
witness of when respondent cannot insp ct 428 
where lunatic detained without order or certificate duty to make 
473 

reports destruction of on recovery of patient 428 
reputation insanity of madmis^bility of as evidence, 409 
residence, licensee of r quircments as to 476 

lunatic of notification of change of 431 
single patient of powtr to chiuge 618 
restraint lunatic of extont to which allowed 517 

^prohibition of use of mechanical means of 616 617 
revaiDGT solicitors effect of lunacy on 464 
rules appioval of regulating an ahylum 483 

sal b-? private tieaty appr vil of c utract by master in lunacy 41 1 

considei ition on of lunatics piojertv how may be authorised 443 

land of to be acquired by compulsoiy purchase 444 41u 

market oveit in by lunatic not avoidable 93 

power of committee or quasi committee as to how obtained 443 

to raise money by 44 « 
where lunatic a tenant for life 441 
public auction by leave neccb ary to 444 
sanity application by person recovering his how made 4*^0 4 ’6 
condition necessary to exibtence of 39*> 

decree of recovery of neccbsiry to supcisediii”* of inquisition 426 
evidence of allowed lunatic insufficient to establish 409 
presumption as to 40* 
savings bank annuity to ^hom paid 439 
Scotland escape of lunatic to pro ibion for recapture 625 

pioperty of lur atic ii mauagement and administration of 436 437 
Secretary of State documents to be submitted to 488 

power of to compel provision for lunatics b\ local autho- 
rity 480 

second petition procedure on presentation of 504 
security agent of committee or quasi committee must give 433 
deposit of lunatic s propeity as 434 

when committee or quasi committee required to give 433 
seised what is included in under tlie Lunacy Act 1890 4^4 

service lunatic defendant on what is good 464 

petition, of principle upon which the court acts as to 41 < 

Settled Lstates Act 187 / power of judge in lunacy under 413 
Settled Land Acts 1883—1890 power of judge in lunacy under 413 
settlement order abandonment of light successful party as t 0 ( 499 
amendmeilt of when made 498 
costs of power of court as to 498 499 
pauper lunatic of adjudication on 495 496 

notice to be sent to gtfhrdians on adjudicatuoa 
497 

power of local authority to procure another 496 
497 

procedure where cannot be ascertained 496 
single patient absence of on travel or on trial provision as to 619 
change of residence of provision for 618 
patients provisioa for residence of other patients with 626 
visitation of 471 472 

email estate consisting of fund m court procedure as to lunatic s 411 
lunatic s, power of county court judge to deal with 416 
zecooxae to capital for maintenance in 487 438 ^ 
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solicitor inquiry as to competency of plaintiff to retain 406 
solicitor a retains* effect of lunacy on 464 
special case proTjision for immediate invest iwation 473 
when vull be set down 46:) 4C6 
finding inquisitftn of effect of 422 
report duty of commissioners where unsatisfactory 612 
stamp duty order directing inquisition on 419 
eta> of execution* where judgment against a lunitic 4(f6 
stock transfer of where lunatic residing out of the jurisdiction 463 
standing in name oi lunatic 4 
stock what is included m uuiler Lunacy Act ISOi) 4o3 
suicide effect of on policy of life insurance 400 401 
summary reception order definition of 605 

when applicable 605 
summons for inquiiies when to be taken sut 423 
superannuation allowance when granted to hospital servant, 4/9 
supersedeas aoplication for by whom ma^e 4^o 4 ’G 

pirtial how made 426 
effect of completion of 426 
ma> be in part 4 B 

petition for a by and to whom forwarded 41*> 
power of judge to make Lei ms on gi iril ( T 
surety appointment of new on death or bankruptc> 434 

conimittee or quasi committee of appointment and liability of 433 434 
enfoi cement of bond of 4a4 

surrender of lease power of committee or quasi committee as to 447 
temporary insanity allowance for maintenince duiiiig 438 4^9 
tenant for life power of sale where Lunatic is a 444 
testamentary papers deposit of lunatic s in court 4S4 
testator intention of evidence admuisible to prove 404 
tort lunacy as a defence to 403 
transfer licence of provision for 476 

stock of where lunatic out of jurisdiction 4r3 
standing in name of lun itic 4 2 
travel permis ion for lunatic to when court will giant 431 
provision for ab uce on 617 618 
ti averse not illowed m t pcet of Iligh Court verdict 425 
of inquisition definition of 424 

right lo apply fur whe i barred 426 
petition for a to and by whom foiwaided 41^ 
treatment of aUeged lunatic by friends as evidence in question of sanity 
409> 

trial of issue, how legulated 420 

when judge may order in High Court 420 
tru tee in baukiuptcy right of where lunae> 6uper\eues 441 
union liatility ot m respect of pauper lunatic IJO 

wherein lunatic his acquued exeinpLion fiom removal 491 
ordci on for expenses of p uper Lunatic s ni imtcnance 430 
urgency leinoi il of lunitie to woikhou e in case of ->09 ulO 

order detention of lunatic foi when will be made 500 
icmoval of lunatic to woikhouse pending 600 601 
veidict of jury on tiial of issue effect of 420 
vesting ordei, as to lunatic s copyholds when made 455 

• lunatics propel ty of power of 4ihe court to mike 454 

stock as to pow r of master in lunacy to make 414 
on appointment of new trustees 4o6 
practice under Lunacy Act 1890 as to 413 
visitation person detained without order to 473 

registered houses for reception of idiots of pro\ision for 627 
single patients of 472 

visiting commu^^ioners duty of on inspection of patients 471 472 
visitation of asylums by 4/0 471 
committee appointment and duty of 467 4G8 
of 489 

charge to be made where se\eral asylums undef co&tro 
of 489 

dissolution of 486 

dul 7 of as to furnishing buildings for asylums 480 481 
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YisitiDg committee duty of to fix maintenance charges 488 489 
name in which may aue and be sued ^68 
power of to contract with licensed houses 486 487 

where lands agreed to be purchased are found 
unsuitable 48 1 

guardians entries to be made in workhouse books by 617 
▼isitors in lunacy bpard of composition of 467 
duties of 46 4 

duty of 0 & inspection of patient 471 472 

to repoit inability to find residence of lunatic 431 
inadmissibility of report of as evidence of insanity 410 
power of to oider discharge 628 
reports to be made by 4^0 
^ visits requiied to be made by 469 
voluntary boarders admission df to licensed house regulations as to 477 
di positions by lunatic inv'iliditj of 400 
wemdering lunatic duty of constable relieving cflacer and overseer as to 608 
ward of court jurisdiction of Chancery Division unaffected by subsequent 
lunacy of infant 411 

weakness of intellect when ground for invalidating marriage 402 
wife claim of lunatics to miinteuance status of 4^8 

SQsvice of notice of proceeding*^ on where taken agains ^sband 416 
supplies to lunatic s os nocessarie«t 399 
wjU circumstances which will raise the presumption of impropriety as to gift 
by 406 

deaf and dumb person of when invalid 403 

fiduciary relation hip between te&tator and beneficiiry effect of 404 
idiot of an invalidity of 403 

invalidation of evtent of delusion necessary to 396 
lunatic of made during lucid interval validity of 403 404 
practice in obtaining probate of 43a 
partial validity may be decreed 404 
icquisites to validity 403 

subsequent recoveiy when no effect on invalidity of 404 
witnesses power of coramisbioners or visitors in lunacy to summon 630 
masters in lunacy to summon 414 

worl house books of entries to be made by visiting guardians in 517 
detention of pauper lunatic in after dischar^^e 613 
grounds upon which patient may remain in ol2 ri3 
reception of chronic but not dangerous lunatics in 613 614 
removal of lunatic to in case of uigency aOO 601 609 610 
lunatics to asjlum from provision for 600 601 
writings alleged lunatic of admi sibihty of in evidence as to sanity 409 


M^aiSTRATEb 

account duty of clerk to metropolitan police magistrate to 617 
justices clerk os to 61*^ 616 
omission by lusticcs clerk to keep penalty 616 
accused indictable offences triable summarily at option of 582 683 
acquittal certificate of duty of justices to furnish 601 60*^ 
adjournment and remand power of justices as to where offence iudiGtable« ^85 
non appearance at power of justices on 600 
petty sessions to powers 600 
power of justices as to 600 
quarter sessions of effect where none g41 
procedure 640 641 

adults indictable offences by when may be dealt with summarily 682 683 
advisory committees duties of 6S9 

Alderman^ City of Xiondon of the jurisdiction of 661 662 

powers of 676 

quarter sessions jurisdiction of, b63 
appeal Court <A App^l to on special case, 666 
* Cnminal Appeal to 660 

Btuntnary jurisdiction from, to what court 643 
effect of death cl a party to 645 
evidence m of an 647 

hearing' of, psooodure on 646 647 

( 4G ) 



Index 


MAGISTRATBS — con^Ttued 

appeal High Court from leara necessary to 666 

^ to effect on appellants rights 661 
powers as to costs 656 667 
gproceoTure on hearing 665 
when right exists 660 661 
indorsement oi conviction or oider on dccibioii of 618 
nature of right of 642 
notice oi^ when and how given 613 644 
procedure on entering 645 

how r^ulated 643 

quarter sessions from when will lie 6b0 

to decision of the court on how arii\e(f at 647 
informalities on power®* 616 
jurisdiction on 638 63 J I 

particular cases in procedure toO 
powers of the court on 04 < — 019 
who may 612 

recognisances to be entered into on 644 646 

rij^ht of from court of summary juiisdix^tion 642 613 

rule by 6 / Cro 

Sentence of metropolitan police magistrate fiom 613 
special case by 6o0 663 
when justices must not act at hearing of 65 d 
may be referred to arbitration 61 J 
appearance effect on defect in foim of summons or warrant 591 
solicitor or counsel by 695 6)6 
appointment borough ju lices of method of 636 643 
county ju tice^ 638 
1 ondon in i 36 

Tight assumed by the Ciown 635 
of cannot be delegated 636 
arbitration when appeals may be refetrod to 6 19 
articles of the peace dednition of 6 3 

nature of when exhibited at quarter sessions 634 
as lult indecent when maj be dealt with summarily 584 
limit of imprisonment in case of 603 
Attorney General criminal information against justices when filed by 667 
not bound by conditions of removal of indictments to High 
Court 661 

autrefois acquit right of defend ml to plea 1 i 0 98 

, comict right of defendant to plead 697 598 
bail discretion of justn.es as to GOO 
bastardy orders procedure regulating 611 

1 erks chief magistrate at Bow Street a justice for the count\ of 638 
bias allegation of duty of ju:>tiee on 665 
question of when anting 6f3 
billiard licences sessions at which dealt with 669 
binding over power of lu ti os to order la lieu of convution <'0 
borough appointment of clerk of peace in a 626 
ju'stice 111 a 736 

councils provision of petty sc;.sional court houses by ou? 
fund expenses of sos ions payable out of 6^9 630 

pajmentf of quarter session fees and fines to 630 
justices jurisdiction of 661 

in quarter sessions 763 
ma^or and ex ma>or as 7)38 
tliod of appointment of 643 
precedence 643 644 
pialification of 543 

recorder as sole judge at quarter ses iot s in C‘'*> 

111 prccedem^e of a 644 
boroughs classification of 540 

having a separate commission of the peace list of 541 643 
right to appoint a sheriff list of 640 641 
breach of the peace complaint of apprehended to what court mad% 688 634 
brewster sessions not a court of summary juiisdiction 5t9 
provision for holding 569 

captidb the^distinguishment of qaarter session proceedings by the 623 624 
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captt<m th6 nttture and contents of 624 

case stated costs power of High Ckmrt as to 666 * 

difference between petty sessional and quarter sessKms 664 
duty of justices on application for 6^1 0.^2 
form of entry of 664 
bearing of procedure 6 5 
limitation of time as to 663 
procedure on application for 6^2 
recognisances to I)c entered into on 662 663 
right of justices to ap| ear on bearing of 666 
caution by justices to accused o84 

certificate? acquittal or conviction of duty of justices to furnish 601 603 
certiorari issue of writ of to court of quarter sessions 6bl 

t where juri diction impugned 668 660 

retuin of wiit how inikle 662 

chairman local authority of oath of oflSee of how taken 640 
Channel Islands indoi ement oft warrant issued in England for execution 
m the 564 

children indictable offences by when triable summarily 680 681 
powLF of justices to order detention of 5b 1 

punishment ot \bhero offence indictable power of justices 680 581 
Cinque justices of oil 

City of jfondon jurisdiction of Lord Mayor an 1 Aid rmen of 661 66^ 
powers of Lord flavor and Aldermen of 676 
quarter scs ion jurisdiction remaining in 622 
civil debt defimti m of I 09 

enforctment of remtdv for recovery of by justict^ 610 
extent of powers of justices m recovery of 609 
matter extent of powers of smc^le justice in 575 
nature of court at hearing of 573 
claim of right jurisdiction of justices ousted by 697 
Clergy Discipline Act election of justices at qiiartei ses ions under 636 
clerk justices to appointment as justice effect of 6^^! 

of 611 

duties of 611—616 

liability of on demanding exce sivu fees 611 
person acting for status of 614 
qualification and disqualitication of 612 
recovery of fees by 614 
solarj of how paid 613 
tenure of office 612 

When separate may be appointed 611 6J2 
fenetropolitan police magistrate to appointment and salary of 616 

duties of 617 
qualification 61 / 

stipendiary to appointment and salary of 617 61/ 
duties of 618 

qualiiication and disquahficati n of 617 
clerk of the peace appointment as justice effect of 561 

of deputy and assistant 626 

County of London for provision as to appointment of 629 
disqualifications affecting a 62( 627 

duties of 627 628 

duty as*to annual return of qualified justiccb 637 
of as to maiden se sions C20 

quarter sessions juries 631 
fees of how authorised 625 62b 

filing of depositions with on convictiDEi or dismissal of 
information 686 

notice of quaitcr sessions by duty as to 619 
power of justices as to where county divsdcd 627 
salary and fees of how paid 6^6 
status and appointment of 624 625 
when compen ation paid to for loss of fees 626 
ocunmitoian of the peace issue of separate 536 537 

new not necessary on demise of the Orown^ 637 
persons named in every 537 
what constitutes the 536 
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commitment order non payment cf cItiI debt on, procedure 610 
company membcrthip of as a disqualification 652 
compensating authority when quarter sessions the 637 
compensation loss for extenlT to which ]ust]ces may order 605 

order damaged property in respect of power of motropoliUn 
police magistrate as to 678 

complainant absence of at hearing power of justices 69(. 
complaint against*] ustices nature of 568 

and information distinction in snn^ary jurisdiction 589 500 

apprehended breach of the peace of ground for 631 t)36 

contents of 692 

duty of justices as to 672 

how and by whom made 690 691 

contempt of court counsel at quarter sessions b> liability 641 Cl^ 
power of quirter sessions as to 61*^ 
conviction alteration of when irregular 601 

ccr+iticate of duty of justices aq to 601 

indict iblc cffcnce for at pettv se sions effect of oS6 586 
indorsement of on apftal pro\jsion fir OJS 
coroner lorou^h pewer ot recorder as to remuneration and foes of 636 
disqu ililicatiDn of as a justice of the po'tfie 551 
coats appeal on power of Hi^h Court as to 6t C 

quarter sessions to make orders as to 6ft 61 ) 
to ITigh Court on powers 65b 557 

criminal cases at quaiter sesbions in out of what fund pi^ible 629 630 
dismissal -or convictien on powers of ju tices 603 60i 
inclusion of m amount ordered to be paid 60 1 

P'lwer of justices to order payment of on dismissal of information 586 
counties clerk of peace in appointment of 62 > 

county clerk of the peace in divided power of justices as to appointment 627 
council mitt rs transferred from quaiter aes ions tr Clo 
poivcis of licensipt^ now Uansferred to 61 670 
councils provision of pettj sessional court by 55/ 
court judge of as ex officio ju tjce 638 

use of as potty sessional court house 667 
fund expenses of quuter sessions pa\able out of (29 
justices jurisdiction in petty sessions 559 560 5( 1 
of in quarter sessions 663 

Mithin the borough 614 6J6 
practice on appointment 638 539 
precedence between 510 

•of London clerk of the peace m provision as to appointment of ^9 
quarter sessions for constitution and proc durQ 621 
police powf rs of quarter sessions as to 635 
quarter sessions when county boroughs contribute to 630 
court of quarter sessions meaning of 618 

summary jurisdiction judicial powers of justices sittinf^ at* 689 
Criminal Appeal Court of powei as to ca^e stated 560 
criminal cause what is deemtd to be a in appeals 555 

information against justices grounds of 565 o69 
proceduie when against justices c5 
matters judicial powers of justices in extent of /I 672 
Crown cases reserved jqr^diction of High Court in how now vested 660 
demise*of the new commission not nccessurv on 637 
Tight of appointment assumed by the 636 * 

cv t )8 rotulorum status and appointment of 621 

damage property to •compensation power of metropolitan police magistrate,. 
6/8 

damages which may be given by justices 606 
death party to an appeal of 646 
debt civil definition of 609 

decision how arrived at in case of equal division 601 
defence judgment where no 698 

defendant discharge of before commitment for civil debt 610 

right to plead autrefois conmet or autrefois acquit 597 ^98 
extenuating circumstances 507 

d< livery orders powers of metropolitan police magistrate as to 677, 678 
depositK^, dying person of power of magistrate as to 599 
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dismissal information for indictab e offence of effect of^ 636 
disqualification classes of persons subject to 555 666 ^ 

justice of the peace as persons subject to 551 556 
distress committal m default of when may be ordered 602 
enforcement of order by 601 

illegal power of metropolitan police magistrate n respect of. 678 
distress rd&overy of civil debt by powers 610 
ecclesiastical persons as ejc ojjicio justices 638 
employers when disqualified fiom acting at a hearing 666 
evidence effect when at variance with terms of mtormation 5^3 693 
bearing of an appeal on the 6-47 
powers of justices as to h aring of 698 699 
register kept by justices clerk as 616 
ex mayor power of to hold special sessions 545 
er o-fficto justice chairman of 4ocal authority as 538 
mayor of borough as 538 
justices who are 637 633 
ST 'parte when justices may proceed 699 
extenuating circumstances when defendant may plead 697 
cxtT'iditiOu proceedings when writ of haheae corpus necessary m 669 
fees clerk of the peace ot by whom authorised 625 626 

how paid 626 

^ when compensation paid for lo s of 626 

to justices of recoveiy of fa 14 
remission of 614 

metropolitan police magistrate of provision for 6l< 
stipendiary provisi n for keeping account of 618 
fine in lieu of imprisonment di cretion ot justices as to 60"^ 
time and mode of payment power of justices as to 603 
fines appropriation of 616 
gas rates power of quarter sessions as to 637 
general eossiona court of how convened 618 
gland jury calling and swearing of 640 
dut> of 640 

guilty plea of not to mdictablo offence dufe\ of justices on 584 686 
to indictable offence dnt\ of justices on .>84 o85 
habeas corpus is ue of in extradition proceeding’s 6^9 
purpo e for which lulc granted 
habitual diuiikard offences by triable summaiilv 683 584 
hard libour when imprisonment to be without 604 
hearing adjomned absence of same justices at procedure 600 601 
on appearance to summons procedure 696 
tim and place of 69 

High Court appeal fiom not without leave 6fa( 

to where right exists 660 Col 

decision of on appe il in criinir al matter effect of 666 666 
enforcement of judgment of 

entry of judgment of at quailtr sessions proe-edure 66S 664 fa66 
function of on considering special case 666 
nature of powers of on hearing ca^e stated 6 d 5 
removal of indictment to conditions governing 661 
when not interfering with acts of justices 6 >7 6^8 
Highway Acts powers of jnstices under at pe ty or special sessions 671 
special s&jsions to be held for purposes of 670 
highway board disqualihcaiion of members of on appeal from decision 666 
highways power of quarter sessions as to 637 

illegal distress powei of metropolitan police magistrate to make orders In 
respect of 678 

imprisonment assault for limit in case of 603 
enforcement of order by 604 
fine in lieu of discretion of justices as to 602 
power to order 602 

consecutive termB of 602 603 
on failnie to observe conditions of recognisance; 
608 

reduction of term of power of justices 602 
scale (^1 on non payment of amount of fine 604 
when to he without hard labour 604 
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incorrigible rogues jurisdiction of quirter sessions in respect of 63^ 
indecent assauU^appeal against coiivitiun for when n^ghi m doftiidtut 64^ 
^ • when may be d< ill with summarily r84 

indictable cases prelinmiary lamination in statute regulatme^ 611 

offence adjournment and lemand on ch irge of power 685 
conviction at petty se bious for effect of i b'" 580 
dismissal of informati u effect of ^8b 
• duty of justices on plea ic 5S4 

procedure when triable jSt 

rule as to procedure before ju ticc Sf 

when triable summaiih at oj tion of \ ro^ecution 686 S7 
offences adults by when may be d \\t with suiumii^ly 582 681 
powers of justices as to 5i4 
what are 579 580 • 

when tiiablo summarfij o80 — rS9 

young pel sons b3 when may be dealt with summarily 581 
iikdictment removal to High Couit coiid^ti ins governing Obi • 

trial at quarter sessions is b^ 0 12 
informant non appearance of effect of 590 

information and complaint dibtinotion between in suinniai^ juiisdiction 589 
590 • 

contents of 592 

defect in duty of justices in case of 02 
description of offence in 591 
duty of justices as to an w2 
how and by whom laid 690 691 

variation between terms of and the evidence effect of i9^ ''93 
when not defective 592 

informers power of mcliopolitan police ma^,! trato as to pi>inent of 576 
interest justice of distinction between and prejudice 5 

m subject mattci when a di qiialiffcation 51 5 2 
when pccuniaiy no disquahtication 63 
Ireland indorsement of warrants i ued m England for execution in ^(4 
Isle of Man indorsement of wan ant issued in Dngland for cxecutn n in the 6b4 
judge county court as ex offuio justice 548 
judgment wheie no cause ol defence shown 698 
juries piaiter sessions at duty ot clerk of the peace as to f 1 
jurisdiction borough justices of 61 

in quarter sessions 508 

arUorari issue of writ ot on impugniu^ cf G 8 ( ) 

^ county justices of extent of 659 660 

m petty sessions 560 5( 1 
quarter sessioDs 564 

where offence not committed within the 
county 560 

issiu of writ of pichibition where exceeded 059 
local limit of 569 
I ondon cninty justices of 561 662 

Lord Mayor Aldermen and Recorder of City of I ondon of 
in quarter sessions 66o 
and Aldermen of the City of London 561 i b’ 
metropolitan police magistiates of 563 
• stipendiar/ magistrates of 563 
jury claim to be tiied by when may be made 688 

list re foimation of special sessions to be held foi 6iL 
trial by pioc^uie on claim to 688 689 
justice single extent of powcis of in civil matter 576 
powers in summary lurisdiction 574 
statu fcoiy powers of 673 6^4; 
supplementary powers of a 57^ 5/6 
justice wtibn name first given 535 
jiisttces same where required throughout hearing 600 601 

attendance of necessary to validity of quaiter or general sessions 639 
clerk to appointment of 611 
duties of 614—616 

liability of on demanding excessive fees 614 
qualification and disqualification of 612 
recovery of fees by 614 
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1CAOI6TRATBS — continued 

justices clerk to saJaiy of how pad 613 

tenure of ofSce of bl • 

when c^eparate niiv If o^pointed 611 612 
r^nminal intormatiOu agaiubt by whom i^ken 55/ 
decision of how determined 1 01 
determination of matter by fOJ 
diilcretioa of as to gianting it bill 600 

on non appear tnce of defendant to summons 595 
to gra^t or withdiaw summons or warrant 593 694 
disqualific'ition of perbons to be or act as f51 5 6 
dutj of as to olf cnees not punishable summarily 672 
puni hable summarily ^ / 2 573 
stating a case b61 662 

e't hiJitio chaiiincn of local authorities as ^38 
grounds foi oiiminal inform ition against 568 5t.9 
jndici+1 powers of in what eveiciscd 571 
nitui ol cfuit rn hcyfing ± civil matter by '“73 

judiciil power of when bit tug in i city sessions 589 
num' cr ind mthoiit'v o± regulation ot f i 36 
rtqnired at hen nig of matter bOO bOl 
petty bessiODb fbu 

, qiiirtfr ebsious bl9 

pccuniiry inteicst when i dibqualitic xtion 
p wei lb 1 1 ad]OUTnm nt f 00 

pev tponemejit of decision by 601 

reduction and consecutive termb of imprisonment 602 
b03 

to ordci mil ribonmcnt 602 
procecl tx paftP 91 

lequiie security from defendant to 1 cf p the peace 63t> 
poweTb as to heating e\idencc 9S 
indictal le cfleiices 5/4 
reiiKval of pioceduxeon 560 
Tigli^ )t to api cii on helling of bj rcial c ( 
it in quarter ‘^es^ionb ( 11 
statu torv piotcction jt limit to >56 5 / 
tenuieofoth e of l40 

wh li liich Couit Will not interfeie with arts of 657 65S 
licensed pierai es pxohibilion mist use ot is peltj- cr special sessional 
com t house 5b 

licensing special sessions for 669 

when quartei sc sions the comp nsaiing authority 537 
limitation of im as iflt tmg buinin iry proceedin s 31 
local authoiit^ chairin in ef ab cj n-fficio justice 5S 

justice \ ineinber ot effect on cjuc Ij n of intci bt 563 B64 
test as to whether ju tice likely to he ) i iiulic 1 is member 
of 654 

London appointment of ma^gi t rates in 636 

County Council regulation of quarter sessions by 6 1 
county justices jurisdiction of 661 602 

of provision os to appointment of cleik of the peace 6'>9 
Lord I leutonant powers a to appointment of justicu 539 
Maj 3T Lcudon juiisdic iion of 661 5t 2 ^ 

powers of 576 
quirter sessions at 663 
lunacy jurisdiction of quiitei sessions in 6^7 

lunatics licensed houses for b\ wlixm licence in re^fiect of granted 6/0 
warrants and ordeis aliecting procedure regulating bll 
magistiate origin of duty of 5 i ) 
magistrate definition of 6 j 
maiden aessions duty of effork of the peace as to C20 
mandamus to petty sessions G 7 

quaitcr seesions 662 

mayor holder of office of as e c officio justice 638 
power of to hold spcci il sc sions 616 

metropolitan police court districtb jurisdiction of London county justices in 662 
district constitution of police court divisions in tlif 648 64 9 
magistrate appomtment and qualification of 6^ 
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zactropolitaji poljLce clerk t> appomtmcut and salary of 616 

• duties of 617 

qii ilifioation of (17 

deputy appointment ind lualitica^ion of 649 
issut of scaich wan ant 6/6 6/7 
iurisdicti~>n 548 19 (j8 

powers as to compen'?T^ on oidtjs in respect of 
Jinn od pioptit-v 678 
^ ind IP tilution orders 

77 r 8 

in 1 111 1 Icrs lu re ntet of w igcs 

due 5 8 

7 i\mcnt ot inf( rniLife 6 b 
pilot ipptal 7% 
ci ^cnei ill> o 5 T/b 
undci leleonph AcU u 8 6/9 
salary of 0^8 
tenure of ofhee of o4J 

magibtiatt <? right of appt il from ntcnce of blJ 
Middl cx sessions how regulated b2l 
uiibeondu I omplamt in r peet of iiaiui/ of 6s>8 
Ij iLilitv of justice guilty of 67 
music and d iik iiig liccnr at what &es ions gr inted 5b9 
new comm 1 i n elltet of f 19 5 0 
nomiml pcuiUj power to intlu I TO 
non apjieai nice of com})! iinaiit tfl et of Jb 
non intromittant clau t ctfect of )b0 
notice of appeal when and how given ( (11 

quarter fs i ms <f low hi) 

notiei iutie of ch rl )f the x>eaf at ( S 
oath ot ofiice bciou^^h ju lice of how 1 iki ii 1 i 

chairman of loe il aulhcntv oi hew t k i 10 
countv ju tiee ^ ) 
effect of net takin 649 
how tal en t 89 61(> 
recoidei of h >w to be iak ii >14 
(tea 1 iial coint house d fimtion oi ( S 
olieiieis halitual diunkard bv triible iuiiiiiiil\ ^1 

not puni ]i lie suinmanlv duty et pi tic 3 a^ to / 
triable at quaiter se ions 6^^ t 
preperty against wh ii m±y b d lit with summ inlv S8 
• imni liable ummuih duty of pi t ei as to 6 o/ • 

cifii e urt p rfirmanee of pie liii iiiarv let ii )t lequii 1 to be ii 7*’ 
it iiiKii t xprebbiCTi if wL ii lut a di quilifii ition 4 
option of a hne bO^ 

accused to be tried by piiv 8S 
overseers apj" ointment of whin mil bv jn tn es 1 
palish con tables appoiutuient ot it iiiiit r i si ns ( h 

spe< lal SC& ion 670 771 

1 arliainent extent of di qiiaJifae ition of i e id i for beivire in 44 
lupiis w limit an J oidc affectin pi n Jure rcgiiliUn^ 111 
1 tuniiiv iiiteicbt when not a disqualitication 66o 
penal t;> omig ion by ju'^ces clerk to k ep iccount on bib 
reductien of puwei of justices i te bCF 
where clcik to jubticcb demands excessive fees 614 
p tfv ses ion il eouit hou e definition of / ( ^ 
petty scbbioiial com iMii uses provision of 667 

use of licensed premisps a yiolibited f67 
division authority detemiinin^ b( 
how originating 565 
piocedurc on determining 6b 5b7 
session adjournment to powcib 600 
couit of detinition 666 

jurisdiction of county justices in obO 661 ^ 

metiopolitan police migistrates as couit of 5b3 
nature of judicial powois of ju tn es sitting in 689 
wbt u court of may be held 8 

pilot appeal pow^r of metropolitan [lolice dc is to healing o78 
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plea of guilty indictable offence to duty of t^es on 58^ 685 
police attendance of at quarter sessions 631 ^ 

poor law jurisdiction of quarter sessions ip matters of tdSS 
precedence borough magistrates of 543 644 ^ 

recorder of in a bore ugh 544 

preyious conyiction summary offences triable upon indictment on 587 68S 
prison authority when quarter sessions the 638 

proceedings party to institution of as member of local authority when n 
disqualihcation 563 664 c 
prohibition writ of issue to petty sessions 659 

quarter sessions 660 661 

property offences against when may be triable summarily u83 

po^ession of in persons other than police poi^ci of jusUces as to 
« 606 


polled power of justices as to f06 
return of to defendsnt maj be ordered 606 607 

quarter sessions adjournment o$ business of provision for ( 0 

court of procedure on 640 641 
effect where none 641 
appeal from when will lie 660 
appeals o 642 

in partioulai cases pi edure on rro 
appellint jurisdiction of 636 639 
appointment of parish constables at 636 
attendance of justices necessary to validity of 619 
police at 631 

borough expenses of how borne 629 630 

fee^ and fine, pa^ 'll le at to what fund paid rSO 

jurisdiction of b i 

of Southwark for C22 

recorder as sole judge in 622 

time and place of holding 62 \ 

City of I on don of jurisdiction remaining in ( 2 
contempt of court by counsel at liability 641 612 
county expenses of how borne 629 

of London for how constituted 621 

time and place for hoklin^ 6^1 
when county boroughs contribute to OdO 
court of meaning of 618 

discretion of justices of as to a spe ( lal ense 664 
distinguished from geneial sessions 618 619 
distingiiishment of proceedings of by the caption 623 6^4 
duties of clerk of the peace at 628 

duty of as to levy of fines and orders as to money t36 637 
election of justices to serve at under the Clergy Discipline 
Act 636 

enforcement of order of 648 
extent of finality of order of court of 648 
foimation of second court procedure 640 
issue of writ of eerttoran to 661 

prohibition to grounds for 660 661 
juries at duty of clerk of the peace as to 631 
jurisdiction as to incoriigible regues 635 

rules of scientific and loan societies 638 
of boiough justices in 563 
county magistrates in 563 
I ord Mayor Aldermen and Becorder of the 
City of London in 663 
lunacy jurisdiction of 637 

matters transfcried to county couih il from 636 

Middlesex how regulated 620 621 

offences not tiiable at 632 633 

opening of the court 639 

order of business at court of 640 

poor law jui isdtction of 638 

power as to contempt of court in general 642 

correcting informalities on appeal 646 
county police 636 
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quarter sessions povve.^^sAainghwa'v s hS7 

• ^|p rating of CTxnagcs and aniinals used for militaiy 

purposes 66b 

owT gad* and water rates 637 
precept^nd notice of 619 

pioccdure on determining divisions of petty sessions 666 '667 
lates gas and water power as to 637 
mght of audience at 641 ^ 

]ustice8 to Bit in 6^ 
savings banka ]uris»diction of i 38 
tiial at is by indictment 63^ 
when held 619 ^ 

mandamus will issue to 662 663 
the compensating authorit\ 637 i 
prison authority 6S8 
wheie to be convened 618 
\ho presides at 620 ^ 

quoiiim of as to 36 

ratiiij, appeals juiisdiction of quaitei ses ions of the count> of T ouuun to 
hoar 621 62w 

sessions to be held for 670 % 

recognisanco failure Lo ob erve power to order imprisonment 6Q8 
forfeiture of power of justices as lo 608 
recognisintt appeil to be entered into on 644 646 

applicant n pined to enter into where Ci.e stated 65*^ 663 

before whom entered into 608 

on removal of indictment to Hi^h C >urt ( 61 

power of justices to dispense with defendant 607 608 

oidei defendant or other person to ente 
into 607 

recorder as istaut appointment of proeidiire 6^1 
powers and jurisdiction of 6^3 
qualification of 623 
borough of as ex officto justiee 638 

quarter sessmns as sole judge at 6 2 
caj acil\ of to hold other ofheeb 614 

City of I on Ion of quiitci sessions juii Ijclini if 63 
dc put\ procedure where quarter se sious held by 639 
qualihcation ef (23 
offjt t of how filled 644 

qualification fur 614 

power of as to remuneiatjon an 1 fees oC boiougb coroner ft36 
to appoint a d( puta I 6 1 
precedence of in boroughs 614 
alaiy of how fixed 644 
register duti of justices clerk to keep 61 o 

justices clerk s admissibility as evidence ( 16 
inspection of powers (15 

restitution orders power of justices as to COO - 

powers if metropolitan pohee rndj^isiiate as to 677 6<8 
revenue officei ca cs in which disqualified fiom leting o56 
right claim of jurisdiction of justices ousted by 697 
savings banks jurisdiction of quarter sessions as to 638 

scientific anci loan societies jurisdiction of quaxt^cr sessions as to rules of 638 
bcotland indorsement of warrant issued in England for execution m 664 
search warrant issue of by metropolitaa police magistrate powers 676 677 
security book duty justices clerk to keep 616 

defendant by to keep the peace power of justices to equire 635 
for good b« havjoui power to order in lieu of conviction 60o 
payment of money for power to accept 609 
recovery of the amount of powers as to 609 
separate eommission of the peace list of towns having a 541 642 
separation order 638 

sherifi disqualification of as ^ justice of the pcaeo 561 
list of boroughs having right to appoint 5li> 641 
status and duties of 630 631 

solicitor disqualification of as a justice of the peace o50 561 
Boutbwirk holdiqg of quarter Sessions for borough of 622 
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special case certiorari not ifquiitil on 4»tiL5 

difference between pt.tty sessional qin^ltei scssioiib 66A 

discretion of quarter sessions as to 061 

duty of 3 ustices on applic ition for,< 651 662 

entering the 6 4: 

form of 6r4 

limitation of time as to Go 1 

procedure on application for T 2 <» 

quarter sessions^ tiom foim cf (Ci 

limitatim ot lime a to C€ 
when compelled to ^tstc TG 
recognisances to be entered into on 662 66 
right of lusticcs to appear on hearing of 6 6 
* silting cl to Iiioh Gouit when by consent of parties 03 
con i ibk appointmc nt "by justices 5/1 
sessions definition of 6S 

place of holdi^ of 509 
power of ma,\fr tr ex in i^oi t Ij 1 I 16 
purposes for which ordered to I f h Id 9 6 1 

Standing Joint Committee jinwer oC ( C (11 

statutoiy piwci e\i<]tnae ic piiicd when lustiei ex;ci( i in^ ^3 
stipendiary as ex o-ffiexo justice T 38 

^ clerk to appointment md salary tf 47 01 
duties jf 618 

qu ilifi iti 11 and li eiualilie iti n ol 01 
consiiUitioii or c mit of a ) 
d( putv appomtmont of j\7 
distiicts in wliifh ipi int d 515 
extent of powers >f 6/9 
how appointed 540 
jurisdiction of o46 64 1 661 
qualification for flic o± 16 
tenure of ofliec of H 

subsciiptiou society to a whin ii i adisjualifi ili n 1 
8umin4iry juiisdiction appeal fi im couit tJi to wliit e;uii ( 11 
court of when m iv be held 6C8 

distinction betwefii mfoimation and e m plaint iii 6^9 
590 

p( wers of |u tice in exercisini, p n\ rs in i4 
n hf of apj al frem court of 64’ 
whit lb included m couit of 607 508 
• ciTcnct when tiial 1 up Jii indiotnici t 8/ 688 

jncci dll limit ti n ct time a itt etii^^ T >1 
Burnmoii d ftctb in foim of eftcct ot Jl 

discretdon of jubtites < ii n m ijipcai in t ) 

to grant or w tl di iw jrcees 94 

form and c ntents uf j 91 
hearing, on appeal ance practie 6)0 
how servie,, effected r04 69 
withdiawa of practice 5Jr> 
sureties amount m which bound how fixed 0 )8 
taxin^i^ officer duties of clerk of the peace a 028 

lelcgnph Acts power of metropolitan police in ^ibtrate an J^i t>/8 J 
theatre licences m whonf powers cf gi anlm^^ iiiw vcbti d u( 9 6/0 
trial by jury claim to when may be made ,^88 
pi< cedure on claim to 588 8 ♦ 

quarter sessions at is bj indictnuut 6 52 
wages power of metropolitan police magistrate to make orders in respect of 678 
warning duty to administer where person charged with indict ible offence obi 
warrant arrest of provision for backing 561 565 

where ofl!<nderb be>ond the seas powers 666 
defects m form eflPe( t of 694 

discretion of justices to ornnt or withdraw Dti 6)4 

issue on non appe irancc to summons 696 

form and crnl/ents of )1 
issue of proceduie ^ ) > 

metiopoUtan police init^ibtiate of whtn backing not necessary 664 
■eaieh issue of by nuti poJitan police rnif ift'rate powl^rs 5 6 677 
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warrant vvilhrJrawnl ot in ti fOb ^ 

walt .1 1 itos powo^of ^ll|Ptpr scbsioTiB as to t 7 ' 
whjfpinfr p wcr ©f ]u tices to ^rdcr m respect children 681 
witm s lu ticc ISA uln^piccluded from acli a at h iiii^ fS 
witnesses attendance of power to compel OS 509 
cxammstio]>«# 60S 539 

yenng persons extent to which indictable off iicrs irmy^p dealt with sum 
^marily 681 68"^ 

power of a ct urt of bummai\ jui isdiction as to punishment 
<f u82 


MALICIOUS PROSLCUTION 

ihroad mh as to right of action v\heie p feeding C/? 678 

accused fllect whcit innocence cf km wif t d ten 1 int ( S4 ( Sr 

acpiitlil j root of what is iifhcici t t So * 

acli n d n e of ci\il prccecdirig for mit\is whith ] laintift must prove fJl 

nature of 689 

iiia.li urn procurement of issue it focii h wan ant tor when will li 
68/ CSS 

1 rORec ution for ebsentials tf 

what 111 tters must be fstablish^ in b8w 
(8 

on the ease former remedy in ic pc t cf maJir lous proseeiition bj 
b i /< 

pio<if ot Jam i^c neechbaiy U U| j) it i SS 689 

tdinimtioii ot pitccoding in li nir of plaintiff n ce^ sary to f^und 
G// 

Admii iU\ iioceb main lou use cf liability in respect of 638 

adv iti cm nt of inluln lit b> 1 1 idint i evil jicf f mill (Si 

agents authciitj pio c ute t when implied b S 

when inastei liable in it ytct rt ( i 
appt al efTcft ef succe sful on plaintiffs n^lit ot a Li >n b7S C /9 

pc w I to not taken id\ iritage of etlcct rn r>liintrft ruht of action 
C S 

arrest ei\il pio c s on when icti n will he in le pect of b9S 
att velimcnt i< if ign inilifiin p/otunnt, tlio i u of out tlie Mavor 

( oiiit T ond 11 pi oof nece ii\ ii su ( un a tan ( O 
banlr!i]tf\ p titiori mail i u }n e. eritafion cf when iction will lie in resj ft 
of t h « J 

bind n f>t piouf action f i ni ili k us pi) eculi u in on whom lying bb 1 
1 to vv int of r i nilh e irc on wl om l>ing CSS i'S4 
111 acliei i )r il ii 1 t imI pu eedings bt 
w 1 n I u 1 II di lied ( St 

ch 11 1 t 1 ] 1 1 i tih n i\ he ei l\ inui I is t ) hi t S 

cj\il pi lin^ il u e of 11 lit t injii 1 j ut\ where letu n bron ht in 
name of 1 hii 1 p ii I \ ( ( M 

111 lUcious abii f of remedv tor 
pi CCS mall 1 Ik) arre t on \\h u cm tik( p^f ( IS 
cliim miff un It 1 liilihU of per ore maliciously inijfing 639 
conij mil 11 I it^ oi to u ii n lor mi lOus iiicsJcutLOii 674 C/f 
convK tioij f If t et what IS u flit lent tSJ 

corporalJin Jiibilit\ of^ to a tim loi malicious piosccution 674 C75 
countv coint liniilation in respect of action ^oi malicious prosecution m 
the 0/7 

oo ir if hi t mjilovmc nt act of a^erit te afteet principal must be 

within the 6 ( if 

com I of iDiuiJv uavil u militai\ non liability of proset utoi m 67’ 
cro^ eAaininition que ti ms as to chaiacter rnw be put to plaintiff in 687 
dam ige effect ol rub a to on light of action foi malicious abuse of civil 
pyoc#ef lings C90 

^ril^ied on malieious airest of ship 698 ^ 

pi K)f ni nt i c iiy to action foi inahtious abuse of civil pr^eed 
^ ings 683 ^ 

support an action 68 S bS9 

defendant belief of as affecting reasonable and prolable cause 68^ 686 
burden of pi oof wh^ on the 684 ^ 

j inatt( i^aiHnirh may ne giv ii in evidence by 68 j 
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evidence ae to absence of reasonable and^ cause qature of, 685 

matters wbicb defend mt may give k ^ 
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